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SUMMARY: 
... United States v. Harrod 1 ... United States v. Rasberry 21 arguably changed the analysis used in both Smith and Sharper. In Rasberry, the defense moved to excise statements concerning aggravation evidence in the stipulation of fact, alleging that they were obtained in violation of the accused's Article 31 rights against self-incrimination. ... 106 It is useful to think of these as two separate and distinct theories of admissible aggravation evidence. ... 112 In a contested case, uncharged misconduct admitted for a limited purpose during the case-in-chief could be considered by the sentencing authority in deciding an appropriate sentence. ... 118 The potential prejudice to the accused lies in the possibility that the sentencing authority will improperly punish the accused for the acts of uncharged misconduct. ...   

TEXT: 

 [*6]  It is clear that in promulgating the . . . 1984 Manual . . . the President intended to greatly expand the types of information that could be presented to a court-martial during the adversarial presentencing proceeding. 

United States v. Harrod 1
Introduction 

No area of court-martial practice has changed due to the 1984 Manual for Courts-Martial as much as the presentation of evidence during the sentencing portion of the trial. The evidence admissible during the government case in aggravation has been greatly expanded. 

This article will survey the information available to the sentencing authority; provide a systematic analysis to determine the admissibility of government evidence in aggravation; and analyze the current areas of controversy regarding sentencing evidence. 

The key to understanding presentencing evidence lies in appreciating the fact that the military relies on an adversarial presentation of evidence to the sentencing authority. Although some judges 2 and commentators 3 analogize military sentencing evidence to the federal presentencing report, 4 such generalizations are not generally useful. The Manual for Courts-Martial expressly limits the type of sentencing evidence that can be presented by the government. 5 

To understand the evidence available to the sentencing authority, a systematic analysis of the methods used to present such information is in order. There are three common methods: evidence presented on the merits of the case; information presented during the guilty plea inquiry; and information presented by the government in aggravation. Each is discussed below. 

Evidence Admitted During the Trial on the Merits 

All evidence admitted during the trial on the merits, 6 and reasonable inferences that can be drawn from that evidence, may be considered by the sentencing authority in arriving at an appropriate sentence. For example, a conviction admitted as impeachment pursuant to Mil. R. Evid. 609 or evidence of uncharged misconduct to show motive, opportunity, or intent pursuant to Mil. R. Evid. 404(b), may be considered by the sentencing authority even though the evidence was originally admitted for a limited purpose. 

Inferences drawn from the evidence must be reasonable. In United States v. Stevens, 7 the accused, stationed in Panama, was convicted of larceny of one-half pound of TNT. The accused tried to detonate the TNT by rigging it to a roadside traffic sign and stretching a trip wire across the road. As rigged, the TNT was incapable of detonating. The court held that the trial counsel could argue, and the sentencing authority could consider, that serious injury might have occurred to a passerby if the TNT had exploded as the accused intended. This argument was "illustrative of the outer limits of reasonable inferences to be drawn from the facts" of the case. 8 The court held that it was error for the sentencing authority to consider that "members of the American community in Panama might have assumed that the explosion was the work of terrorists" and "would have been terrified 'for weeks and maybe for months' by the fear of a mad bomber." 9 This conjecture went beyond the outer limits of reasonable inferences to be drawn from the evidence presented at trial. 

Guilty Plea Cases 

Providence Inquiry 

Military case law has held in the past that information elicited from the accused during the military judge's providence inquiry is not evidence and may not be argued by the trial counsel or considered in arriving at an appropriate  [*7]  sentence. 10 Recent cases have questioned the validity of such restrictions. In United States v. Arceneaux, 11 the accused explained his normal drug business practices during a detailed inquiry into the providency of his plea. This included using a private from his unit as his assistant. On sentencing, the military judge used this information against the accused when questioning his character witnesses, and the trial counsel contrasted the defense information from the inquiry with the later testimony of witnesses. The Army Court of Review went even further in United States v. Holt. 12 Examining the precedents in the area, the court concluded there was no impairment to considering information from guilty plea inquiry. So long as the information would be admissible during the sentencing phase (see three step methodology below) the court felt that the salutory result of having the most possible information presented to the sentencing authority overcame any reluctance to use the statements against the accused. The court felt that the chilling effect on an accused who knew his statements could later be used on sentencing would be de mimmus. In light of the thorough and searching inquiries required during a guilty plea in the military, the court may not have fully considered its holding from the perspective of the defense. When the military judge, trying to forestall a possible defense, begins to question the accused on his previous actions, there will be considerable reluctance on the part of the accused to be forthright when he knows these uncharged acts will increase his sentence. 

In addition, Holt raises procedural issues. When the sentencing authority is the military judge, he or she may consider the statements he or she heard during the plea inquiry. But what if sentencing is to be by members? Does the trial counsel present a transcript of the inquiry? Can the accused be forced to stipulate to the matters elicited during the inquiry? 

Probably the easiest solution is to word the pretrial agreement stipulation of fact clause so that it may be supplemented by any admissible evidence elicited during the guilty plea inquiry. If disputes arise as to the content of the inquiry, they can easily be resolved by the trial judge. 13 

Stipulation of Fact 

As a precondition to entering into a pretrial agreement, the government may require the defense to enter into a stipulation of fact. 14 This stipulation normally includes a factual summary of the accused's conduct establishing guilt, but may also properly include aggravating circumstances relating to the accused's offenses. 15 The Army Court of Military Review in the past has expressed "serious doubts" about whether the accused can be required to stipulate to other facts in aggravation, such as personnel records, or to matters that the government could only introduce in rebuttal to defense evidence in extenuation and mitigation. 16 It is also unclear whether an accused can be compelled to stipulate to matters in aggravation that would otherwise be inadmissible. 17 Several cases before the Army Court of Military Review have sharply focused on the stipulation of fact and a review of these decisions is in order. 

In United States v. Smith, 18 the defense, pursuant to a pretrial agreement, stipulated that the accused had received nonjudicial punishment on four occasions and had received a letter of reprimand. On appeal, the accused challenged the stipulation of fact for the first time, arguing that it amounted to a waiver of the right to an independent hearing on the admissibility of the records of nonjudicial punishment and thus violated public policy. The court disagreed, finding no evidence that the government imposed waiver of a hearing as a precondition to a pretrial agreement and holding that the accused could voluntarily make such a waiver. The court cautioned that pretrial agreements could not contain conditions that limited the accused's right to contest evidence offered in aggravation. 

In United States v. Sharper, 19 the accused was required, pursuant to a pretrial agreement, to stipulate to aggravating circumstances relating to the offenses of which he was  [*8]  found guilty. The court held that the accused could be required to stipulate to aggravation evidence that would otherwise be admissible in presentencing. The court went on to issue the following caveat: 


We do not hold that the accused may be compelled to stipulate to any other facts in aggravation, such as the existence of personnel records which adversely reflect on his character or military service, or facts the Government would attempt to prove in rebuttal to evidence presented by an accused in extenuation or mitigation. While these issues have not been raised by this case, we have serious doubts about the propriety of such a provision. 20
United States v. Rasberry 21 arguably changed the analysis used in both Smith and Sharper. In Rasberry, the defense moved to excise statements concerning aggravation evidence in the stipulation of fact, alleging that they were obtained in violation of the accused's Article 31 rights against self-incrimination. The military judge ruled that he would not litigate the motion and would not require the government to excise the statements. The defense could either stipulate, and obtain the benefit of the pretrial agreement, or refuse to stipulate, and thus cancel the agreement. The Army Court of Military Review upheld the trial judge's ruling, citing a number of independent grounds for its decision. Although the precise holding of the case is unclear, the decision can be read to sanction the practice of forcing the defense to stipulate to otherwise inadmissible aggravation evidence in return for a pretrial agreement. This reading of Rasberry was strongly endorsed by the Army court in United States v. Taylor. 22 

In Taylor, the trial judge excised inadmissible uncharged misconduct from the stipulation of fact offered by the trial counsel pursuant to the accused's pretrial agreement. The Army Court of Military Review held that the trial judge impermissibly injected himself into the pretrial agreement negotiations, as the burden was on the parties to reach an agreement. If the accused did not want to stipulate, the government did not have to enter into a pretrial agreement. The only time the trial judge should intervene is when the "contents of the stipulation are determined to reach the level of plain error." 23 In so ruling, the Army court in Taylor sharply disagreed with the Air Force Court of Military Review in United States v. Keith. 24 In Keith, defense counsel were advised to use the military judge to arbitrate the admissibility of evidence contained in the stipulation of fact. 

Sharper and Keith probably represent the better view. In Sharper, the court commented directly on the authority of the military trial judge to police the terms of the pretrial agreement. While the case stopped short of setting out a methodology for trial judges to follow in handling inadmissible evidence contained in a stipulation of fact, it did reiterate that the military judge has the power to modify a pretrial agreement by judicial order. 

United States v. Keith did set out some guidance on how military defense counsel should handle government demands that the accused stipulate to inadmissible aggravation evidence. "We recommend that trial defense counsel enter into the stipulation of fact, if true, and raise the issue of any inadmissible matters contained therein at trial for resolution by the military judge on the record." 25 The military judge should presumably excise the inadmissible matters and judicially enforce the pretrial agreement. 26 

Although the Court of Military Appeals has not directly ruled on this issue, it has decided two recent cases involving the admissibility of matters contained in the stipulation of fact in guilty plea cases. In both instances, it determined the admissibility issue without relying on any prophylactic "take-it-or-leave-it" approach to the stipulation of fact. 27 

The Case in Aggravation 

The trial counsel's case in aggravation consists of matters that the sentencing authority may consider in arriving at an appropriate sentence. These matters can be presented by the trial counsel, and can be considered by the sentencing authority, regardless of what the defense counsel decides to present during the case in extenuation and mitigation. 28 The government's right to present presentencing evidence is the same in a contested case as it is in a guilty plea case. In United States v. Vickers, 29 the accused, in a contested case, was convicted of disobeying a commissioned officer's order to leave the scene of a disturbance. During presentencing, the trial counsel introduced aggravation evidence that the accused's disobedience actually agitated the disturbance and caused the company commander to lose control of the situation. On appeal, the defense urged that aggravation evidence was admissible only in guilty plea cases. The defense argument relied in part on the fact that para. 75, Manual for Courts-Martial, 1969, did not expressly authorize aggravation evidence in contested cases but did contain a provision authorizing aggravation evidence after a finding of guilty based upon a plea of guilty. 

The court held that "regardless of the plea, the prosecution after findings of guilty may present evidence which is directly related to the offense for which an accused is to be sentenced so that the circumstances surrounding that offense or its repercussions may be understood by the sentencing authority." 30 

 [*9]  Although R.C.M. 1001 resolves the issue by expressly authorizing the presentation of aggravation evidence after any "findings of guilty," Vickers can be interpreted broadly to stand for the proposition that the scope of admissible aggravation evidence is the same in both contested cases and guilty plea cases. 

The case in aggravation consists of five enumerated categories of information-- 

(i) service data relating to the accused taken from the charge sheet; 

(ii) personal data relating to the accused and of the character of the accused's prior service as reflected in the personnel records of the accused; 

(iii) evidence of prior convictions, military or civilian; 

(iv) evidence of aggravation; and 

(v) evidence of rehabilitative potential. 31

All evidence offered by the trial counsel during the case in aggravation must be "pigeon-holed" into one of the five enumerated categories. 

These categories are further defined by the Manual, 32 department regulations, 33 and case law. Evidence offered from each of these categories must also be admissible under the Military Rules of Evidence. 34 Despite some dicta in case law to the contrary, 35 the Military Rules of Evidence are not relaxed for the government during the case in aggravation. 36 

Three Step Methodology for Aggravation Evidence 

The proper methodology for analyzing the admissibility of matters in aggravation involves a three-step inquiry. 37 First, does the offered evidence fit one of the enumerated permissible categories listed in R.C.M. 1001(b)? 38 Second, is the evidence offered in a form admissible under the Military Rules of Evidence (e.g., non-hearsay, proper authentication, qualified expert opinions, etc.)? 39 Finally, does the offered evidence satisfy the balancing test of Mil. R. Evid. 403? 40 In applying the balancing test, the court should weigh the probative value of the evidence in proving a valid sentencing consideration against the prejudicial effect of the evidence. 41 Valid sentencing considerations include the relative seriousness of the charged offense, 42 the rehabilitative potential of the accused, 43 and the type of punishment necessary to deter the accused from future misconduct. 44 

Many recent cases are confusing because they use language which blurs this three-step methodology. 45 Specific acts of misconduct that show that the accused has no rehabilitative potential are not independently admissible as aggravation evidence unless they involve circumstances surrounding the offense or repercussions of the offense. 46 At the presentencing stage of the trial, a broader spectrum of evidence becomes relevant because of the broad range of valid sentencing considerations, but the Military Rules of  [*10]  Evidence governing the form of the evidence are not relaxed during the case in aggravation. 47 

Step One--R.C.M. 1001(b) 

The key to success for trial counsel is an understanding of this three-step methodology combined with an ability to articulate a theory of admissibility. The first step is to fit the evidence within one of the five categories of aggravation evidence enumerated in R.C.M. 1001(b). 

Data from the charge sheet. As a preliminary matter on sentencing, the trial counsel provides the sentencing authority with the personal data on the charge sheet 48 concerning the accused's pay, time in service, and prior restraint. 49 The trial counsel should verify the accuracy of the data with the defense counsel. 50 While the normal practice is for trial counsel to read this data into the record, 51 a data sheet is also acceptable. 52 

Previous convictions. During the case in aggravation, the trial counsel may present evidence of any military or civilian conviction the accused has received. 53 Convictions already received into evidence as impeachment during the trial on the merits can be considered during sentencing without being re-introduced after findings. 54 Convictions may be proven by any evidence admissible under the Military Rules of Evidence, 55 to include direct testimony by a witness with firsthand knowledge about the conviction, 56 documentary evidence from the accused's personnel file, 57 the court-martial promulgating order, 58 or the actual record of trial. 59 Documentary evidence used to prove a conviction must be properly authenticated. 60 

Courts-martial result in a "conviction" once sentence is adjudged in the case. 61 To determine whether a civilian adjudication has resulted in a criminal "conviction," counsel should refer to the law of the civilian jurisdiction where the proceeding took place. 62 

To be admissible, the conviction must occur before commencement of the presentencing proceeding. 63 Except for summary court-martial convictions, there is no requirement that a conviction be "final" to be admissible. 64 If a conviction is pending appellate review, that fact may be brought out by the defense as a factor affecting the weight to be attributed to the conviction. 65 

To be admissible as aggravation evidence, 66 summary court-martial convictions must be "final" 67 and must meet "Booker requirements." 68 

Records of summary court-martial convictions must be finally reviewed to be admissible. 69 A summary court-martial is finally reviewed when reviewed by a judge advocate  [*11]  pursuant to R.C.M. 1112. 70 If a promulgating order is used to prove a summary court-martial conviction, the document itself may or may not contain any entry indicating a final review by a judge advocate. 71 Even when finality is not apparent on the face of the document, the court will presume finality if sufficient time has elapsed since the conviction such that review would ordinarily have been completed. 72 This presumption may be overcome if there is conflicting evidence indicating that final review may not have been completed. 73 Where such a conflict occurs, the court must resolve the issue based on all the evidence available. 74 

For a summary court-martial conviction to be admissible in aggravation, the accused must have voluntarily consented to trial by summary court-martial and the accused must have been afforded the opportunity to consult with counsel regarding the right to demand trial by special court-martial. 75 If the documentary evidence used to prove the conviction is annotated with an entry indicating that the accused was afforded the opportunity to consult with counsel and was afforded the opportunity to demand trial by special court-martial, the document establishes a prima facie showing of compliance with Booker. 76 If the record of conviction does not establish these foundational requirements, the trial counsel must cure the defect with live testimony or supplementary documents that demonstrate that the accused was afforded these rights. 77 The military judge may not conduct an inquiry of the accused to establish admissibility. 78 

Personnel records reflecting the past military efficiency, conduct, performance, and history of the accused. The service secretaries have the authority to determine which personnel records are admissible during the case in aggravation. 79 Army Regulation 27-10 provides the following guidance for Army courts-martial: 


Personal data and character of prior service of the accused. Trial counsel may, in his or her discretion, present to the military judge (for use by the court-martial members or military judge sitting alone) copies of any personnel records that reflect the past conduct and performance of the accused, made or maintained according to departmental regulations. Examples of personnel records that may be present include-- 

(1) DA Form 2 (Personnel Qualification Record--Part 1) and DA Form 2-1 (Personnel Qualification Record--Part 2). 

(2) Promotion, assignment, and qualification orders, if material. 

(3) Award orders and other citations and commendations. 

(4) Except for summarized records of proceedings under Article 15 (DA Form 2627-1), records of punishment under Article 15, UCMJ, from any file in which the record is properly maintained by regulation. 

(5) Written reprimands or admonitions required by regulation to be maintained in the MPRJ or OMPF of accused. 

(6) Reductions for inefficiency or misconduct. 

(7) Bars to reenlistment. 

(8) Evidence of civilian convictions entered in official military files. 

(9) Officer and enlisted efficiency reports. 

(10) DA Form 3180 (Personnel Screening and Evaluation Record). 

These records may include personnel records contained in the OMPF or located elsewhere, unless prohibited by law or other regulation. Such records may not, however, include DA Form 2627-1 (Summarized Record of Proceedings under Article 15, UCMJ). 80
Prudent trial and defense counsel should do a complete review of all documents contained in the accused's personnel files and should not limit their investigation to the documents enumerated in AR 27-10. "Other documents" not listed in AR 27-10 may be admissible in aggravation if  [*12]  they reflect the character of the accused's prior service and otherwise meet evidentiary foundation requirements. 81 Other documents, such as the accused's enlistment forms, may be a valuable source of information for either side and may contain information useful during the government's case in rebuttal. 82 

"Personnel records" are not limited to documents contained in files officially designated as "personnel files" but may include documents contained in other files such as the accused's finance records, reenlistment records, or confinement records. 83 

There are several limitations on admissibility of personnel documents. The primary limitation is that the copy introduced in court must be maintained in accordance with service regulations. 84 This requirement relates both to substantive procedures used in creating and processing the personnel record and to technical irregularities apparent on the face of the document offered into evidence. 85 

A second limitation is that documents introduced from the accused's personnel file must be properly authenticated. 86 

Third, personnel records prepared solely for use in the aggravation portion of a court-martial rather than for legitimate regulatory purposes are inadmissible. 87 

A fourth limitation relates to the completeness of the document. If the documentary evidence being introduced in aggravation is incomplete, the defense counsel may, through a timely objection, compel the trial counsel to present a complete document. 88 If the trial counsel introduces a portion of the accused's personnel records as aggravation evidence, the defense may, through a timely objection, compel the trial counsel to present the complete personnel file to include documents favorable to the accused. 89 Although the rule of completeness cases have involved objections to aggravation evidence, the rule applies to the introduction of defense evidence as well. There are two practical consequences of invoking this rule of completeness at trial. First, the party forced to introduce documents favorable to their opponent is deprived of the opportunity to rebut those documents. Second, if the offering party does not have the entire file available at trial, it may be faced with the tactical dilemma of taking a delay in the trial or foregoing introduction of its own documents. 

Fifth, the defense may usually object to the admission of documents containing inaccurate information. 90 The accused may not re-litigate at trial his or her guilt or innocence regarding any misconduct mentioned in a personnel record, but the accused is free to deny his or her guilt of the misconduct for which an action was taken. 91 

Finally, personnel documents may not be used as a "backdoor" means of introducing otherwise inadmissible unfavorable information about the accused. 92 Although it is unclear how far the trial judge must go in ferreting out "backdoor" references to inadmissible information, the safest approach would be to redact collateral references to any  [*13]  Article 15 or summary court-martial conviction that is not otherwise admitted into evidence. 93 

One record often introduced is nonjudicial punishment. Records of nonjudicial punishment must be properly authenticated. 94 and must be prepared and maintained in accordance with the applicable service regulations. 95 In addition, records of nonjudicial punishment are admissible only if the accused was afforded the opportunity to consult with counsel and was given the opportunity to demand trial by court-martial. 96 A properly completed DA Form 2627 97 carries with it a prima facie showing of compliance with these "Booker requirements." 98 If the DA Form 2627 fails to establish Booker compliance, there are two alternate methods of establishing this foundation: The trial counsel may present the live testimony of witnesses who have first-hand knowledge that the accused was afforded the opportunity to consult with counsel and demand trial by court-martial; 99 or the trial counsel may introduce a supplementary rights advisement form. This form may be used prior to the imposition of nonjudicial punishment to inform the accused that these rights were available. It carries with it a rebuttable presumption that the rights were either exercised or waived. 100 

The military judge may not question the accused to establish compliance with Booker, 101 and the accused probably cannot be forced to stipulate to the admissibility of a record of nonjudicial punishment as a condition of a pretrial agreement. 102 

The Manual provides for the presentation of "personnel records of the accused." 103 If a document is being offered, the trial counsel may present the testimony of a witness to establish the foundation for the document's admissibility. The government may not, however, present evidence of the accused's past military efficiency, conduct, performance and history solely through the testimony of witnesses. 104 

Circumstances directly relating to the offense. Regardless of the accused's plea, 105 after findings of guilty, the trial counsel may present evidence that is directly related to the circumstances surrounding the offense and evidence concerning the repercussions of the offense. 106 It is useful to think of these as two separate and distinct theories of admissible aggravation evidence. Each is the subject of current case law development portending greatly expanded opportunities for the trial counsel to bring uncharged misconduct to the attention of the sentencing authority. 

The courts have been innovative in defining the "circumstances directly relating to the offense." The phrase encompasses much more than a factual rendition of how the charged offense was committed, or factual details not pled or proven during findings such as the street value of  [*14]  the illegal drugs possessed 107 or the black market value of merchandise possessed in violation of regulations. 108 Instead, the "circumstances directly relating to the offense" may include collateral matters indirectly related to the charged offenses and uncharged misconduct that circumstantially relates to the accused's state of mind regarding the charged offenses. 

When the trial counsel attempts to introduce an expansive factual account of the events leading up to the charged offense, the court must draw a line between circumstances directly relating to the offense and circumstances that only indirectly or tangentially relate to the offense. This issue most commonly arises in the context of drug offenses. In a typical drug case, the accused sells illegal drugs to a confidential informant or covert agent. The sale is generally accompanied by negotiations and perhaps a series of otherwise "innocent" informal contacts designed to cultivate a relationship of trust. During these discussions, the accused often admits to past uncharged drug transactions and expresses a willingness to engage in future illegal transactions. The trial counsel obviously would like to have this uncharged misconduct admitted in aggravation as circumstances directly relating to the charged offenses. 

The court decisions that address this issue tend to be fact specific and fail to set out precise guidance on when drug negotiations are admissible aggravation evidence. 109 If a general rule can be distilled from the cases it seems to be that the accused's statements are admissible as res gestae if they are inextricably related in time and place to the charged offense or to the negotiated arrangements leading to the charged offense. 110 General negotiations, statements made during the course of social contacts designed to cultivate trust between the accused and the agent, or statements made by the accused after apprehension are not admissible under the res gestae theory. 111 

Prior to 1985, there was disagreement among the courts of review about whether uncharged misconduct, which would have been admissible for a limited purpose during the case-in-chief, was admissible for the first time during presentencing pursuant to Mil. R. Evid. 404(b). 112 In a contested case, uncharged misconduct admitted for a limited purpose during the case-in-chief could be considered by the sentencing authority in deciding an appropriate sentence. 113 Some court of military review judges reasoned that in a guilty plea case, the sentencing authority should have no less information available and hence uncharged misconduct was automatically admissible during presentencing if the evidence would have been admissible during the merits pursuant to Mil. R. Evid. 404(b). 114 Other court of military review judges took the opposite position, holding that uncharged misconduct which would have been admissible for a limited purpose during the case-in-chief was never admissible during presentencing of a guilty plea case because the only purpose of such evidence was to show that the accused was a bad person. 115 

The Court of Military Appeals resolved the issue in United States v. Martin 116 by applying a three-step methodology  [*15]  outlined in this article. 117 The first step is to determine whether the uncharged misconduct is a circumstance directly relating to the offense. If the uncharged misconduct tends to prove the accused's state of mind at the time of the offense, that is arguably a circumstance directly relating to the charged offense. The second step is to ensure that the offered evidence is in a form admissible under the Military Rules of Evidence. Finally, the evidence should be tested for relevance by applying the balancing test of Mil. R. Evid. 403. The accused's motive for committing the crime will generally be a relevant sentencing consideration helpful in understanding the relative seriousness of the crime, assessing the rehabilitative potential of the accused, and predicting the likelihood of future misconduct. 118 The potential prejudice to the accused lies in the possibility that the sentencing authority will improperly punish the accused for the acts of uncharged misconduct. In each case, the balancing test is properly left to the sound discretion of the trial judge. 119 

In a number of Army Court of Military Review decisions, uncharged misconduct has been ruled admissible aggravation evidence because it was probative of the accused's attitude toward the charged offense. 120 These cases employed a two-step theory of relevance. First, the accused's attitude toward the charged offense was a circumstance directly related to the offense. Second, evidence that the accused committed similar offenses in the past or expressed a willingness to commit similar offenses in the future was circumstantial evidence probative of the accused's attitude toward the charged offense. 121 

This theory of aggravation can be used to bring a great deal of uncharged misconduct to the attention of the sentencing authority. The key limitations on admissibility are that the uncharged misconduct must be similar to the charged offense, 122 the evidence offered must be in an admissible form, 123 and the probative value of the evidence must outweigh its prejudicial effect. 124 In the typical drug case, for example, the admissions the accused makes during the negotiations leading up to the drug sale will be admissible to show that the accused's attitude toward illegal drugs demonstrates a lack of rehabilitative potential and a substantial likelihood of future drug involvement necessitating lengthy incarceration. 

In addition to evidence about the accused, the trial counsel can present a broad spectrum of victim impact evidence during the case in aggravation. The drafters of the 1984 Manual encouraged an expansive interpretation for victim impact evidence, providing that: 

Evidence in aggravation may include evidence of financial, social, psychological, and medical impact on or cost to any person or entity who was the victim of an offense committed by the accused and evidence of significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately resulting from the accused's offense. 125  [*16] 

The appellate courts have been liberal 126 in sanctioning a wide variety of evidence in each of the areas cited in the Manual. "Financial impact" can include anything from the hospital costs paid by the victim of an assault, 127 to evidence establishing the black market value of items illegally possessed overseas. 128 "Social impact" can include either specific past impacts -- such as testimony concerning the loss felt by a family or community for a homicide victim, 129 or potential impacts -- such as expert testimony concerning the general effects of rape trauma on a rape victim's social life. 130 "Psychological impact" can include mental anguish felt by a victim, 131 by a victim's family, 132 by a victim's community, 133 or by a victim's military unit. 134 Mental trauma suffered by a victim can include the indignity and humiliation the victim experiences by having to testify at trial. 135 "Medical impact" includes actual injuries others suffer as a result of the accused's charged offenses 136 and evidence concerning the potential for such injuries. 137 Finally, the courts have recognized that many crimes directly 138 and indirectly 139 impact on the military unit's discipline and mission. 

There must be a reasonable connection between the accused's offense and the alleged impact, but it is not necessary to show that the impact was foreseeable. "Repercussions of an offense" are admissible in aggravation if the accused's misconduct "reasonably can be shown to have contributed to those effects." 140 

Evidence of rehabilitative potential. As part of the case in aggravation, the trial counsel can present opinion testimony concerning the character of the accused's past duty performance and the accused's rehabilitative potential. 141 The trial counsel cannot explore specific incidents of misconduct during direct examination, but if the defense inquires into specific instances of conduct during cross-examination, the "door would be open" for the trial counsel to explore specific incidents of misconduct during re-direct. 142 Witnesses can express an opinion that the accused has no rehabilitative potential based solely on the seriousness of the charged offense. 143 

Step Two--Proper Form 

Although evidence may fit one of the required categories listed in R.C.M. 1001(b), it may still be inadmissible because it is in an improper form, or violates one of the rules against hearsay or privilege. Prior convictions must be proved by use of a proper method; documents from the accused personnel files must be properly authenticated. Other infirmities in the form of the evidence may exist that render the evidence inadmissible. 

In United States v. Henson, 144 the accused, a first sergeant, pled guilty to violation of regulations by using his unit's orderly room to sell used automobiles. The government sought to introduce evidence that the accused had discussed his business arrangements with an attorney and was fully aware that he was acting illegally. This evidence clearly satisfied step one; it fit within R.C.M. 1001(b)(4) as a circumstance directly related to the offense. In ruling the evidence inadmissible, the Army Court of Military Review focused on the form of evidence. Finding that the testimony  [*17]  of the attorney constituted a violation of the attorney-client privilege, the Army court found error. Had the evidence been in a different form, perhaps an admission from the accused that "JAG told me this was illegal," then the evidence would have been admissible. 

In United States v. Jaramillio, 145 the Army court found error in the admission of a record of prior conviction. Although admissible under step one (R.C.M. 1001(b)(3)), the form of the evidence was improper. The authenticating certificate was defective because it was prepared for the signature of the captain who was the custodian of the document, but instead it was signed by a warrant officer whose duty position and relationship to the document was not indicated. In the absence of any evidence that the authenticating certificate was signed by someone who had a duty to maintain the record, the certificate was defective (M.R.E. 902(4a)). 

Prior convictions must be proven by evidence admissible under the Military Rules of Evidence. 146 Unauthenticated letters 147 or other documents that do not conform to the rules against heresay may not be used to prove a prior conviction. 148 

Step Three--Balancing Under Mil. R. Evid. 403 

Even if the evidence fits one of the "pigeon holes" of R.C.M. 1001(b) and is presented in proper form, the military judge may exclude the evidence. Upon request by the defense, or sua sponte, the judge may balance the probative value of the evidence against the danger of unfair prejudice to the accused. 149 The balancing test of Rule 403 applies equally to evidence received during findings and sentencing. 150 

In examining the probative value of the evidence, the court should focus on how closely the evidence relates to the permissible objectives of the sentencing process. 151 Generally these objectives have been recognized as rehabilitation of the soldier, protection of society from the wrongdoer, and deterrence, both individual and general. 

Is the evidence indicative of an isolated incident or an overall plan? Information that permits the sentencing authority to determine how the changed offense fits into the general behavior of the accused is valuable in determining his rehabilitative potential, as is evidence that demonstrates the attitude of the accused. 

The prejudicial effect of aggravation evidence comes from the potential that the evidence will be misused by the members. Punishment is for the charged offense; the sentencing authority uses aggravation evidence as a barometer to punish the accused for the charged offense. Where there is great risk that the accused will be punished for the uncharged misconduct, rather than for the crime charged, the prejudicial value of the evidence is great and caution must be used. 152 For this reason, the defense should clearly indicate to the judge the potential for prejudice. Generalized statements by the defense that the evidence is "inappropriate" or "needless and wrongful" do not alert the trial judge to the dangers of the evidence. 153 

Conclusion 

The admissibility of evidence that enhances the sentence of the accused will continue to be a topic of judicial interest. Such information can reach the sentencing authority through the stipulation of fact, during the guilty plea, and after findings. Before admitting evidence in aggravation, the court should identify which provision of Rule 1001(b) applies, examine the form of the evidence, and then balance the value of the evidence in determining a sentence objective against the prejudicial effect. By following the three-step procedure outlined above, counsel and the military judge can properly focus on any inadequacies of the evidence and restrict such evidence to its proper use. 
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In Van Boxel, the accused pled guilty to possession and sale of LSD. The government aggravation evidence consisted of testimony that at the time the charged offenses occurred the accused expressed a willingness to sell LSD at some undisclosed future time. The court held that this was inadmissible aggravation concerning uncharged misconduct unrelated to the charged offense. 
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An appropriate analysis of proffered government evidence on sentencing is first to determine if the evidence tends to prove or disprove the existence of a fact or facts permitted by the sentencing rules. . . . If the answer is yes, then is the proffered evidence admissible under either the Military Rules of Evidence or the more relaxed rules for sentencing. . . . Of course, the military judge must apply the Mil. R. Evid. 403 test to determine if the prejudicial effect of the evidence outweighs the probative value.
20 M.J. at 230 n.5.
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It is important to note that when the military trial judge applies the Mil. R. Evid. 403 balancing test, "the probative value" of the evidence refers to the tendency of the evidence to prove a valid sentencing matter, not just the tendency of the evidence to prove one of the items listed in Mil. R. Evid. 404(b). For example, evidence of uncharged misconduct tending to prove "motive" may be relevant to deciding an appropriate sentence, but uncharged misconduct tending to prove "opportunity to commit the offense" will not generally be relevant during sentencing. Cf. United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 
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Pooler, 18 M.J. at 833.
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