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Practice Notes
View from the Bench
Using Character and Outside Acts to Prove Your Case

By Lieutenant Colonel Christopher E. Martin

It is useless to attempt to reason a man out of a thing he was never reasoned into.
1

We tend to analyze people and events 

by using assumptions to fill in the gaps. 
This tendency is exactly why Military Rule 
of Evidence (M.R.E. or Rule) 4042 and re-
lated rules exist. We so often judge others by 

context or past behavior that a logical check 
is needed to ensure that we move beyond 
assumptions, and consider the actual evi-
dence at hand. Hence, M.R.E. 404 normally 
prohibits use of a person’s character or 

character trait to prove that on a particular 
occasion the person acted in accordance 
with the character or trait.3 Accusations 
must rise or fall on their own facts. 

Good trial practice, then, includes 
presenting whatever direct evidence is 
available: a telling of the “facts” as the party 
believes them to be. But after the facts are 
asserted, the real convincing often comes 
through returning to assumptions in a more 
appropriate form known as inferences.4 If 
direct evidence is the factual “telling,” then 
M.R.E. 404-type evidence is part of the 
“showing”—the circumstantial who, what, 
when, where, why, or how that puts the 
facts in context to persuade the factfinder. 

Character evidence and the use of 
evidence for non-character purposes is a 
robust and nuanced area of the law. There 
is no substitute for research and careful 
thought based on the unique facts of a case. 
The goal of this note is to provide a frame-
work for analysis. Follow this framework, 
supported by case research and the facts 
of your case, and you will have a reliable 
method for determining how to use charac-
ter or related evidence. 

Step One: Is Actual 

Character Relevant?

The first question should always be whether 
evidence of actual character is relevant to 
your case. Rule 404(a) provides three ex-
ceptions to the general prohibition against 
character evidence. 

On the Defensive: Evidence by the 

Accused, About the Accused

First, the accused can offer up evidence of 
his or her own trait that is pertinent to the 
charged offense.5 The key word is “perti-
nent.” In a forcible rape case, for example, 
an opinion that the accused is a peaceable 
or peaceful person may be admissible under 
this rule.6 For a crime of dishonesty, such 
as larceny, an opinion that the accused is 
honest may be admissible, because it speaks 
to the permissible inference that an honest 
person does not steal.7 This same part of the 
rule, however, limits when the non-specific 
trait of general military character, or “good 
Soldier,” evidence may be used. The Rule 
specifically prohibits evidence of general 
military character for the offenses listed 
therein, including rape and larceny.8 
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It is crucial to understand the distinc-
tion between “pertinent” character evidence 
and evidence of general military character 
under M.R.E. 404(a). A Soldier accused 
of rape might be able to defend against 
the rape by presenting evidence that he is 
“peaceful,” but he may not under M.R.E. 
404(a)(2) introduce evidence that he did 
not commit the rape because he is a “good 
Soldier,” because evidence that the accused 
is a good duty performer, reliable Soldier, 
or the like is simply not pertinent to the 
question of whether he committed rape. 
On the other hand, an accused may present 
“good Soldier” evidence for offenses not 
specifically excluded, such as absence with-
out leave or conduct unbecoming an officer 
and a gentlemen, on the theory that a “good 
Soldier” does not do such things.9

Under M.R.E. 405, character evi-
dence must, with only a few exceptions, 
be introduced in the form of reputation or 
opinion, such as “I believe he is an honest 
person.” The specific instances that form 
the basis of the opinion are inadmissible on 
direct examination.10 But good advocates 
understand that a witness must still have a 
proper basis to form his or her opinion. So 
while a military judge may properly stop a 
witness from testifying on direct about what 
she observed about the accused, the witness 
can and should explain in general terms how 
she came to form her opinion about the 
accused. 

A properly laid foundation can be 
nearly as persuasive as describing the 
underlying acts themselves.11 Like the trait 
itself, the foundation must be pertinent, or 
relevant. If the character trait is honesty, 
foundational testimony about three de-
ployments and numerous firefights that the 
accused and witness experienced together is 
likely to generate a sustained objection. On 
the other hand, evidence that the witness 
observed the accused being forthright in 
tense situations would be a solid basis to 
render an opinion as to honesty. The more 
sound the basis for the witness’s opinion, 
the more likely the military judge will admit 
it, and the more likely the factfinder will 
find it persuasive. 

A final option, to which the defense 
holds the key, is to introduce character evi-
dence through the use of affidavits or “other 
written statements.”12 The limitations as 

to reputation or opinion evidence and 
other rules of evidence still apply, and the 
prosecution may rebut in kind this evidence 
if introduced.13 

When an accused admits evidence of 
a pertinent character trait, “good Soldier” 
or otherwise, the prosecution may rebut it. 
This is when specific instances come into 
play, subject to the discretion of the military 
judge, and usually in the form of “did you 
know” or “have you heard” questions.14 
If the defense witness’s testimony was, 
for example, that the accused is a peace-
ful person, the prosecution can ask on 
cross-examination if the witness was aware 
that the accused assaulted his wife. Asking 
such questions requires a good faith basis, 
and the military judge will instruct that the 
question, and the answer (if the witness ad-
mitted knowledge), may be considered only 
for the purpose of assessing the witness’s 
testimony and/or to rebut the opinion.15 
Even with such limiting instructions, such 
questions can be damaging, and the offering 
party should carefully consider potential 
impeachment when deciding whether to 
offer character evidence. 

On the Offensive: Evidence by the 

Accused, About the Alleged Victim

Next, M.R.E. 404(a)(2)(B) allows the ac-
cused to proactively offer a pertinent trait 
of the victim, subject to the limitations of 
M.R.E. 412. It also allows the prosecution 
to rebut any trait so offered, and opens the 
door for a prosecution attack-in-kind of 
the accused’s same trait, if the door is so 
opened.16 Similarly, M.R.E. 404(a)(2)(C) 
allows the prosecution to rebut a claim that 
the alleged victim was the first aggressor 
in a homicide or assault case.17 A survey of 
reported cases suggests that neither provi-
sion is widely used, although each should 
be considered in instances where they are 
relevant.

Credibility is Always in Issue 

for a Testifying Witness

And finally within this area, M.R.E. 
404(a)(3) makes clear that it does not over-
write the longstanding rule, as embodied in 
M.R.E. 607, M.R.E. 608, and M.R.E. 609, 
that a witness’s character for truthfulness or 
untruthfulness is always in issue when he or 
she testifies.18 As with character evidence, 

evidence as to truthfulness or untruthful-
ness is offered in the form of reputation 
or opinion, subject to the military judge 
allowing cross-examination about specific 
instances of conduct in order to probe the 
basis of the witness’s opinion.19 However, 
although evidence introduced under M.R.E. 
404 is admissible as substantive evidence on 
the merits, evidence offered under M.R.E. 
608 or M.R.E. 609 to impeach a witness is 
only admissible to determine the credibility 
of the witness.20

Step Two: What do Outside 

Acts Say about the Offense?

If opinion or reputation evidence could be 
described as fairly limited in scope, then 
M.R.E. 404(b) leans the other way. The 
whole point is to allow in extrinsic evidence 
of acts not on the charge sheet, to draw 
some permissible inference. This is pow-
erful circumstantial proof when properly 
applied. M.R.E. 404(b) allows either side 
to present evidence of a “crime, wrong, or 
other act” when the evidence is offered for 
a non-character, non-propensity purpose.21 
But if “non-character” evidence is the 
subject, then why does this part of the Rule 
follow right after a longer discussion in the 
same Rule about character? Because M.R.E. 
404 on the whole reflects the idea that the 
same evidence can sometimes lead down 
both a character and a non-character path. 
Understand this distinction, and you are well 
on your way toward mastery in this area.

Consider this example: an accused 
is charged with stealing portable gaming 
devices from two barracks rooms in his 
hallway and selling them in local pawn 
shops. There is evidence of an uncharged 
offense that, six months ago, the accused 
stole a custom hunting knife from his 
roommate and pawned it. A direct opinion 
from the roommate that the accused is a 
“thief” would be excluded under M.R.E. 
404(a)(1)-(2).22 Testimony from the room-
mate might, however, be admissible under 
an M.R.E. 404(b) theory that the accused 
had a “plan” to steal his roommate’s hunting 
knife and sell it for a profit, and that he 
had this same plan, to sell stolen items for 
a profit, when he took the portable gaming 
devices. The correct focus is on the perti-
nent purpose, the plan; allowing evidence of 
the prior larceny is just a vehicle to explain 
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that purpose and is limited accordingly.23 
The conceptual overlap between character 
and non-character uses may be obvious, but 
the distinction is crucial under the law and 
to how the facts may be considered by the 
factfinder.

Habit evidence under M.R.E. 40624—a 
close cousin of M.R.E. 404—is another use-
ful tool for distinguishing the permissible 
uses of character-related evidence. Consider 
an AWOL (Absent Without Leave) case. 
Testimony that the accused was “the type 
of person to go AWOL” would be pro-
hibited by M.R.E. 404.25 Evidence of an 
uncharged act, that the accused previously 
went AWOL for three days to see his 
girlfriend, might be admissible to prove that 
the accused had the same motive, to see his 
girlfriend, when he committed the charged 
AWOL offense. Evidence that the accused 
always reported for duty at 0800 hours 
would be habit evidence.26 Character evi-
dence permits “more general character or 
character traits;”27 M.R.E. 404(b) permits a 
pertinent purpose, such as motive, when it 
exists across both an uncharged and charged 
offense; and habit evidence “requires proof 
of a very specific, frequently repeated 
behavioral pattern.”28 Understanding these 
distinctions should help apply the rules. 

Step Three: Introducing 

Outside Acts

Non-character evidence is full of potential 
when properly applied. Ask the following 
five questions in every case, three of which 
are reflected in the familiar holding of 
United States v. Reynolds,29 and you will be 
prepared to leverage whatever evidence is 
available.

Question One: Do I have 

evidence of an outside act? 

Potential evidence under M.R.E. 404(b) 
may be broader than you think. Although 
sometimes called “uncharged misconduct,”30 
M.R.E. 404(b) allows much more than that. 
The outside acts do not have to be unlawful 
or “bad” acts.31 They do not even have to 
be prior acts.32 They do not have to be acts 
by the accused.33 And they can be offered 
by either the prosecution or the defense.34 
The non-character purposes are not limited 
to the examples listed in the Rule itself.35 
The outside acts must, however, have some 

independent relevance, for a non-charac-
ter purpose, under M.R.E. 401 and 402.36 
And when requested by the accused, the 
prosecution must provide notice of M.R.E. 
404(b) evidence that it intends to use at 
trial.37

Finally, keep in mind that uncharged 
acts that are intrinsically connected to the 
charged offense may be admissible apart 
from M.R.E. 404(b) as part of the res gestae, 
or evidence that helps place the charged act 
in context.38 An example might be evidence, 
as an uncharged act, that the accused took 
pictures during an alleged assault. Unless 
there is a specific reason to exclude it, a 
relevant uncharged act that occurs in the 
midst of a charged act usually does not fall 
within the limitations of M.R.E. 404(b). 

Question Two: Does the evidence 

reasonably support a finding by the 

court members that the person committed 

the other crimes, wrongs or acts?
39

 

It is up to the military judge to decide 
whether to admit M.R.E. 404(b) evidence, 
as a matter of conditional relevance under 
M.R.E. 104(b).40 However, it is not the role 
of the military judge to decide whether the 
outside acts occurred, but rather simply 
to decide whether court members could 
reasonably conclude that the other acts 
occurred, and that the person in question 
committed them. As the Supreme Court 
explained in relation to the analogous 
federal rules, “[i]n determining whether 
the Government has introduced sufficient 
evidence to meet Rule 104(b), the trial 
court neither weighs credibility nor makes 
a finding that the Government has proved 
the conditional fact by a preponderance of 
the evidence. The court simply examines 
all the evidence in the case and decides 
whether the jury could reasonably find the 
conditional fact . . . by a preponderance of 
the evidence.”41

Question Three: Does the outside 

evidence make some fact of consequence 

more or less probable?
42

This is often where counsel stumble. 
Although the CAAF’s admonition against 
“broad talismanic incantations of words 
such as intent, plan, or modus operandi”43 
might sound overly familiar, the need for 
this constant reminder has unfortunately 

stood the test of time. Each of the per-
mitted uses listed in M.R.E. 404(b), 
sometimes summarized by the mnemonic 
“KIPPOMIA,”44 are unique words with 
unique meanings.45 Again, this list is not 
exclusive.46 It would take a much longer 
article to cover all of the significant nuances 
and distinctions of non-character uses 
of evidence. But then again, that is your 
homework. Take the time to think through 
your case and the possible non-character 
uses of the evidence at issue. Motions to 
admit or exclude M.R.E. 404(b) evidence 
rise or fall on this very point. It always boils 
down to another mnemonic: CYA, or Can 
You Articulate?

Question Four: Is this evidence subject to a 

rule of exclusion or a rule of super-inclusion?

Remember that when outside sexual acts 
or behavior are at issue, the landscape can 
change. When acts relate to an alleged vic-
tim, for example, M.R.E. 41247 may exclude 
evidence that would otherwise be relevant 
under M.R.E. 404(b) or related rules. When 
acts relate to the accused, M.R.E. 413 
and 414,48 on the other hand, may allow 
evidence of other sexual offenses or acts of 
child molestation, even if they would be 
excluded under M.R.E. 404(b). And even if 
these acts would also be admissible under 
M.R.E. 404(b), acts admitted under M.R.E. 
413 or 414 may be offered for any purpose, 
including to show propensity, which goes 
beyond what M.R.E. 404(b) itself allows.49 
The point here is that M.R.E. 404(b), like 
all rules of evidence, cannot be applied in a 
vacuum. 

Question Five: Is the probative value of 

the evidence substantially outweighed 

by the danger of unfair prejudice?
50

Whichever side of the argument you are 
on, do not assume that evidence will come 
in just because it is available. All evidence 
must be legally and logically relevant, and 
not excluded under M.R.E. 403.51 The mil-
itary judge has wide discretion to exclude 
even relevant evidence if the probative 
value of the evidence is substantially 
outweighed by the various concerns listed 
in M.R.E. 403. The same reminder is due 
here: Can You Articulate? Arguing evidence 
in context helps refine the presentation of 
evidence, and also helps the judge make 
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well-informed decisions about the use of 
the evidence. As in most things, preparation 
and forethought go a long way towards the 
effective use of character or character-re-
lated evidence.

Step Four: What Should 

You Introduce?

This is where the art of trial practice comes 
in. Good advocacy means always seeing 
the big picture. Perhaps you can find a 
way to introduce character evidence, or a 
non-character use for evidence, but should 
you? Will opinion evidence do more harm 
than good by opening up rebuttal to areas 
that one side would rather not revisit? Will 
uncharged acts actually detract from the 
storyline and confuse the members? Every 
case is different, and the decision is yours. 
But when you decide to open the door 
to character evidence or non-character 
uses, the proof remains the same: Can You 
Articulate? When you can, you are well on 
your way to both telling and showing your 
side of the case. TAL 

LTC Martin is a military judge at the 2nd 

Judicial Circuit U.S. Army Trial Judiciary, Fort 

Bragg, North Carolina.
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