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Part One
The Participants in Courts-Martial

Chapter 1
Introduction

1-1. General

This text is designed primarily for the lawyer participating in courts-martial. The text's scope is accordingly limited to
court-martial procedural rules. There is, however, no absolute dichotomy between substantive and procedural rules in
criminal trials. Consequently, although the text focuses on procedure, it nevertheless touches upon such substantive
areas as evidence. The distinction between procedure and substance is somewhat artificial, but the nature of the
President’'s power to promulgate rules for courts-martial requires that we attach considerable weight to the characteriza-
tion of a rule as procedural or substantive.

1-2. Format

The text has five parts. Part one concerns the qualifications and roles of the various participants in a court-martial, such
as the convening authority, the military judge, and the court members. The discussion of these subjects is intended
merely as an introductory treatment; other publications analyze the participants’ roles in greatérPaetsiltwo

through four focus on court-martial trial procedures. The organization is a chronological approach to processing and
adjudicating court-martial charges. Finally, part five is a detailed analysis of professional responsibility matters of
interest to the military attorney.

1-3. The rule-making power

a. Source and naturdt is important to understand both the sources of procedural rules and the nature of the rule-
making power. The Constitution grants Congress the power “to make Rules for the Government and Regulation of the
land and naval Forced.In exercising this power as to courts-martial, Congress has conferred certain authority upon
the President.

In article 36 of the Uniform Code of Military JustiéeCongress gave the President the power to prescribe
procedures in courts-martial. As originally enacted in 1950, article 36 provided that:

(@) The procedure including modes of proof, in cases before courts-martial ... may be prescribed by the
President by regulations which shall, so far as he deems practicable, apply the principles of law and the rules of
evidence generally recognized in the trial of criminal cases in the United States district courts, but which may not
be contrary to or inconsistent with this Cdde.

The President initially exercised his authority under article 36 by promulgating the Manual for Courts-Martial,
United States, 1951 Subsequently, the President issued the Manual for Courts-Martial, United States, 1969 (revised
editionf and most recently, the Manual for Courts-Martial, United States, 1984.

Courts have recognized these manuals as a valid exercise of the President’'s rule-making power. In one case, the
United States Supreme Court declared that the Manual is the “guidebook that summarizes the rules of evidence applied
by court-martial review board$.In another case, the Court commented that “the Manual ... has the force of law

1 For example, DA Pam 27-9, Military Judges’ Benchbook (1 May 1982) (C3, 15 Feb. 1989), [hereinafter Benchbook] provides detailed guidance for the
preparation of instructions.

2 U.S. Const. art. |, § 8, cl. 14.

3 Uniform Code of Military Justice art. 36, 10 U.S.C. § 836 (1982) [hereinafter UCMJ]. The Uniform Code of Military Justice will be referred to in text as
the Code or UCMJ.

4 Act of May 5, 1950, chap. 169 § 1 (art. 36), 64 Stat. 120. There is some controversy whether, in his capacity as Commander-in-Chief, the President
could have promulgated rules for courts-martial even if Congress had not delegated authority to the President.Compare Snedeker, Military Justice Under
the Uniform Code 39 (1953) with Everett, Military Justice in the Armed Forces of the United States 8 (1956). On balance, it seems probable that the
Constitution’s authors intended to place this power beyond the Executive’s reach. See Levy v. Resor, 37 C.M.R. 399, 403 (C.M.A. 1967); United States v.
Smith, 32 C.M.R. 105, 117 (C.M.A. 1962).

5 Exec. Order No. 10,214, 3 C.F.R. 409 (1949-1953 Comp.).

6 Exec. Order No. 11,476, 34 Fed. Reg. 10,503 (1969). The President also prescribed the Manual for Courts-Martial, United States, 1969, Exec. Order
No. 11,430, 33 Fed. Reg. 13,503 (1968). The enactment of the Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335 (1968), however, which
made substantial changes to the military justice system, required that the new Manual be immediately revised. The Military Justice Act of 1968 and
Manual for Courts-Martial, 1969 (rev. ed.) became effective 1 August 1969.

7 Exec. Order No. 12,473, 49 Fed. Reg. 17152 (1984). The Manual for Courts-Martial will be referred to in text as the Manual or MCM. When necessary
to clarify the particular edition of the Manual being cited the following forms will be used: MCM, 1951; MCM, 1969 (rev. ed.); MCM, 1984. The Rules for
Courts-Martial in the 1984 Manual will be cited as R.C.M.

8 United States v. Augenblick, 393 U.S. 348 (1969).
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unless it is contrary to or inconsistent with the Uniform Codé. Uriited States Court of Military Appeals decisions
likewise have given the Manual’s provisions binding effect. The Court of Military Appeals pointed out that Congress’
delegation to the President in article 36 is “[s]imilar to its grant of authority to the Supreme Court to prescribe rules of
practice and procedure in Federal civilian cases, which have the force of statutorylfaw...”

During the middle 1970’s, the issue arose as to whether article 36 gave the President the power to prescribe rules for
pretrial and post-trial procedures as well as “trial proceduredJnited States v. Waye the court noted that the issue
before it did not require the court to address whether the Manual provision involved concerned a “plfedere
courts-martia) to which the President’'s power to promulgate procedure is restriét€hief Judge Fletcher, dissent-
ing in United States v. Newcomb stated that “Article 36 evidences no intention by the Congress to dilute its
legislative judgment concerning pretrial procedufédrsi response to these pronouncements, Congress amended article
36 to specifically give the President power to promulgate rules for pretrial, trial, and post-trial protedhiesroad
grant of authority to the President was acknowledged by the court in United States v. M&tthews.

In determining the validity of a particular exercise of the President’s rule-making power under article 36, it is
necessary to distinguish between substance and procedure. Only rules which relate to “procedural” matters are within
the President’s authority. A rule relating to a “substantive” matter, such as the definition of a crime, is in excess of this
authority. Only Congress can define crimes or establish affirmative defenses to crimes. If the President attempts to
usurp Congress’ power by promulgating a substantive rule, the rule may be invalid. Therefore, the mere inclusion of a
rule in the Manual does not necessarily make it a valid exercise of the President’'s power. As the Court of Military
Appeals has noted:“The inclusion [in the Manual] of any such statement of substantive law generates no validity for
the same. Such is quite unlike the Executive promulgation of a mode of proof therein, pursuant to the authority
conferred by Congress in the Uniform CodéOf course, the Manual contains substantive rules such as the elements
of offenses and the definitions of affirmative defenses. Inclusion in the Manual neither adds to nor detracts from the
rule’s validity. The validity of a substantive rule must be predicated on a basis other than the President’s delegated
power to make procedural rul¥s.

b. Conflict between the Code and the Mantits delegation to the President, Congress provided that the rules the
President makes may not be “contrary to or inconsistent with this Chapter [the &o8e]lbng as a procedural rule
prescribed by the President is “neither contrary to or inconsistent with the Code, [it] has the force of law and is of
binding application in trials by courts-martial 22’If a Manual rule conflicts with the Code, the Code preVilghe
Code itself contains some procedural rules. For example, article 41 governs challenges and article 51 prescribes rules
for voting. If a Manual provision were contrary to or inconsistent with a procedural rule prescribed by the Code, the
Manual provision would be invalid.

Determining the existence of a conflict requires interpretation of both the Code and the Manual. It should be
remembered that many provisions of both documents contain broad language, which may be susceptible to several
interpretations. It will sometimes be possible to resolve a conflict by reconciling interpretations of the Code and
Manual provisiong2 Of course, the Court of Military Appeals will invalidate any portion of the Manual it interprets as
inconsistent with the Code. Thus, that portion of paragraplefé@he Manual for Courts-Martial, 1969 (rev. ed.) which
required the military judge to accede to the convening authority on questions of law was declared invalid as
inconsistent with the clear language of article 62(a) of the &biéhere neither the Code nor the Manual has
addressed a procedural question, the court will apply the Federal civilian rules unless it is incompatible with military
law or the military establishment’s special requireméfts.

9 Noyd v. Bond, 395 U.S. 683, 692 (1969).

10 United States v. Phare, 45 C.M.R. 18, 21 (C.M.A. 1972); Levy v. Resor, 37 C.M.R. 399, 403 (C.M.A. 1967).

111 M.J. 282 (C.M.A. 197).

12 |d. at 285 n.10.

13 5 M.J. 4 (C.M.A 1978).

14 |d. at 13 (Fletcher, C.., dissenting).

15 Act of Nov. 9, 1979, Pub. L. No. 96-107, Title VIl § 801(b), 93 Stat. 811 (1979).See generally S. Rep. No. 197, 96th Cong., 1st Sess. 123
(1979),reprinted in 1979 U.S. Code Cong. & Admin. News 1818, 1828.

16 16 M.J. 354, 380 (C.M.A. 1983).

17 United States v. Smith, 33 C.M.R. 3, 6-7 (C.M.A. 1963); see United States v. Johnson, 17 M.J. 251, 252 (C.M.A. 1984) (President lacks power to
create or define crimes).

18 United States v. Smith, 32 C.M.R. 105, 119 (C.M.A. 1962).

19 ycMmJ art. 36.

20 United States v. Boland, 42 C.M.R. 275, 277 (C.M.A. 1970).

21 United States v. Smith, 32 C.M.R. 105 (C.M.A. 1962).

22 Whenever possible, courts attempt to harmonize seemingly conflicting provisions. Crawford, Statutory Construction § 166 (1940).

23 United States v. Ware, 1 .J. 282 (C..A. 1976).

24 |n United States v. Knudson, 16 C.M.R. 161, 164 (C.M.A. 1954), the Court of Military Appeals stated‘[w]e have repeatedly held that Federal practice
applies to courts-martial procedures if not incompatible with military law or the special requirements of the military establishment.” SeeChenoweth v.
VanArsdall, 46 C.M.R. 183, 186 (C.M.A. 1973).
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Chapter 2
The Convening Authority/Command Influence

2-1. General

The convening authority, the officer empowered to initiate a court-martial, is necessarily one of the principal partici-
pants in the court-martial process. While it may be true that courts-martial were once viewed as the convening
authority’s personal instrument for the maintenance of discipline, under the UCMJ the court-martial is now an

independent court of law. As the Powell Committee on the Uniform Code of Military Justice, Good Order, and

Discipline in the Army emphasized, the convening authority retains general power over the responsibility for discipline
within his command but may not use the court-martial as a personal instrument for achieving discipline:

Correction and discipline are command responsibilities in the broadest sense, but some types of corrective action
are so severe that under time-honored principles they are not entrusted solely to the discretion of a commander. At
some point, he must bring into play judicial processes. It is his responsibility to select the cases which he thinks
deserve sterner corrective action than he is paratext permitted to impose by himself. When he has done this, it is
not intended that he be able to influence judicial decisions... Once a case is before a court-martial, it should be
realized by all concerned that the sole concern is to accomplish justice under the law. It is not proper to say that a
military court-martial has a dual function as an instrument of discipline and as an instrument of justice. It is an
instrument of justice and in fulfilling this function it will promote discipline. The interests of discipline do not
require that he [the commander] have any power to interfere with the independent judgment of persons who are by
law responsible for judicial actiods.

The commanding officer, as convening authority, has a large number of nonjudicial disciplinary devices to address
misconduct. If these devices are inadequate to deal with a certain offender, the convening authority can consider trial
by court-martiaf In exercising this option, the convening authority can convene the court-martial but may not
unlawfully influence the court’s proceedings. In reaching its findings and sentence, the court must be permitted to
exercise its independent, unfettered judgment.

When Congress enacted the UCMJ, it attempted to balance military necessity and individudlQigtitee one
hand, Congress recognized that the commander has a legitimate interest in the process of military justice, devolving
from command responsibilities, including the duty to maintain good order and discipline within the coh@mattte
other hand, Congress realized that military forces have a long tradition of obedience and a strong sense of community,
and that these traits pose a danger to the accused’s individual rights. In balancing the interests of the military and the
individual, Congress struck a sound compromise: It permitted the commanding officer to retain the role and judicial
functions of convening authority but also created procedural safeguards to ensure that the court-martial would “no
longer [be] subject to the direction of the commandde exercising its fact finding powers.”

The UCMJ permits the convening authority to play a dominant role in the court-martial process before and after
trial. Before trial, the convening authority decides whether to convene a court-fharlatts court membefsand
refers the case to triflAfter trial, the convening authority has broad powers of clem@macordingly, he acts both
as the court-martial creator and the first step in the process of appeal from the court-martial.

While the convening authority plays a dominant role before and after trial, the UCMJ has provisions to assure the
independence of the court-martial during trial. The UCMJ provides that:

No authority convening a ... court-martial, nor any other commanding officer, may censure, reprimand or
admonish the court or any member, military judge, or counsel thereof, with respect to ... any ... exercise of its or
his functions ... No person subject to this [Code] ... may attempt to coerce or, by any unauthorized means,
influence the action of a court-martial in reaching the findings or sentence in any ¢asethe action of any
convening, approving, or reviewing authority with respect to his judiciall@cts.

1 Report to Hon. Wilber M. Brucker, Secretary of the Army, by the Committee on the Uniform Code of Military Justice, Good Order and Discipline in the
Army, at 11-12 (18 Jan. 1960).

2 MCM, 1984, R.C.M. 401.

3 Hansen, Judicial Functions for the Commander, 4 Mil. L. Rev. 1, 19 (1968).

4 Id. at 53.

5 |d. at 50-51.

6 R.C.M. 401(c).

7 R.C.M. 503(a).

8 R.C.M. 601. During sentencing argument, the trial counsel may not direct the court members’ attention to the fact that the convening authority referred
the case to trial by general court-martial rather than special or summary court to influence the court's sentence. United States v. Carpenter, 29 C.M.R.
234 (C.M.A. 1960); United States v. Lackey, 25 C.M.R. 222 (C.M.A. 1958). But see United States v. Eaves, 35 C.M.R. 176 (C.M.A. 1964).

9 R.C.M. 1107. Seetable 2-1 for a summary of the commander’s lawful controls and problem areas in the area of command control and the military
justice system.

10 Article 37 (emphasis added).See also United States v. White, 50 C.M.R. 77 (N.C.M.R. 1975) (Navy Court of Military Review interpreted the prohibitions
in Article 37 of the UCMJ as not preventing the multiple roles of the convening authority before and after trial—not a deprivation of due process).
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While the convening authority may convene a trial by court-martial, he may not direct the trial’s outcome.

When the convening authority improperly attempts to affect the trial's outcome, “unlawful command influence”
exists. In each case involving unlawful command influence by the convening authority, there are two critical questions:
(1) Did the convening authority’s conduct constitute unlawful command influence? and (2) What effect did this
conduct have upon the trial's outcome? In answering these questions, the courts consider several factors, including: (1)
the nature of the act or stateméh(2) the proximity in time of the act or statement to the #g@) the rank and
position of the person acting or making the staterhe@) the specificity of the act’s or statement’s reference to the
trial;14 and (5) the extent to which the act or statement was addressed to personnel participating inlthe trial.

I:%tr)rﬁw;éer’s lawful and unlawful influences in the military justice system
Process Action Lawful Influence Unlawful Influence
Pretrial Power to gatherfacts. Pretrial punishment.
Commander’s preliminary inquiry. Ordering a disposition.
Law enforcement agencies. Accusers taking further action.
Art. 32 pretrial investigation. Impinging upon a subordinate’s exercise of discretion.
Power to affect a disposition. Categoric exclusion of potential court members.

Nonpunitive options.

Preferral of charges.

Forward with recommendations.

Power to select court members. Select or remove court members to obtain a particular
result.

Referral to courts-martial.

Overrule a subordinate’s disposition.

Select best qualified personnel.

Replace panels.

Trial Provide facility and personnel support. Attempting to influence actions of a court-martial in ar-
riving at findings or a sentence.

Grant immunity to witnesses. Intimidating or discouraging witnesses from testifying.

Usurping GCMCA/DOJ authority.

Post-trial Take action in the case. Inflexible attitude regarding clemency.
Seek reconsideration; appeal; rehearing. Censuring, reprimanding, admonishing, or giving un-
favorable efficiency ratings for performance as court
personnel.

Directly question or seek justification of a judge’s deci-
sion or sentence.

2-2. The existence and effect of unlawful command influence
An act of unlawful command influence may affect any participant in the court-martial process.

a. Court membersCourt members determine the trial’'s outcome. They may acquit, or find guilt, and adjudge a
sentence. Court members, therefore, are a potential target for unlawful command influence. An appellate court may
find unlawful command influence if the commander's attempt to influence court members is blatant df gross.

11 United States v. Kitchens, 31 C.M.R. 175 (C.M.A. 1961); United States v. Zagar, 18 C.M.R. 34 (C.M.A. 1955); United States v. Littrice, 13 C.M.R. 43
(C.M.A. 1953).

12 United States v. Brice, 19 M.J. 170 (C.M.A. 1985).Compare United States v. Wright, 37 C.M.R. 374 (C.M.A. 1967) with United States v. Davis, 31
C.M.R. 162 (C.M.A. 1961) and United States v. Dazine, 30 C.M.R. 350 (C.M.A. 1961).

13 United States v. Rinehart, 24 C.M.R. 212 (C.M.A. 1957); United States v. Estrada, 23 C.M.R. 99 (C.M.A. 1957); United States v. Treakle, 18 M.J. 646
(A.C.M.R. 1984) (en banc); United States v. Cruz, 25 M.J. 326 (C.M.A. 1987).

14 United States v. Rosser, 6 M.J. 267 (C.M.A. 1979); United States v. Cole, 38 C.M.R. 94 (C.M.A. 1967); United States v. Olson, 29 C.M.R. 102 (C.M.A.
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Appellate courts also seek to protect the accused against more subtle forms of unlawful command influeitegl. In

States v. McLaughli’ the convening authority appointed a large panel of court members and, subsequently by
memorandum, designated the members who were to attend particular court sessions. Even though the convening
authority probably did not intend to affect the trial's outcome, the Court of Military Appeals held that the convening
authority’s action was unlawful. The court emphasized that the convening authority’s action was“the kind of command
control over the day-to-day functioning of a particular court-martial that we cannot safgtioritself, the use of the

large panel did not affect the trial's outcome, but this procedure could have facilitated improper command influence.
The court decided to deprive the convening authority of even the opportunity to exercise unlawful influence.

Three of the subtler forms of unlawful command influence merit discussion. The first form is the disciplinary or
moral policy statement. The commander obviously has a legitimate interest in preventing misconduct within the
command. A commander may properly issue a policy statement which generally discusses the necessity for and the
means of preventing misconduct, and such a policy statement may not result in unlawful command Hfléi¢nee.
statement tends to intimidate court members or suggests a certain “proper” disposition of offenders, however, the
statement can amount to unlawful command influéfdeven when the commander does not address the statement to
court members, a staff officer’s, subordinate commander’s, or trial counsel’'s actions might convert the statement into a
form of unlawful command influence. In one case the trial counsel read a Secretary of the Navy policy directive
concerning drug abuse to the court members during the sentencing argument. The Court of Military Appeals held that
the sentence was tainted by unlawful command influéhce.

The second form is the pretrial orientation lecture. Convening authorities or their staff judge advocates sometimes
have lectured prospective court members on their duties. Such lectures are a dangerous practice. Such a lecture
necessarily is close in time to the trial and is specifically addressed to court members. Ambiguous statements during
the lectures can easily be interpreted as a desire for a specific outcome in a particular trial or clas$?oDoases.
former judge of the Court of Military Appeals expressed the opinion that orientation lectures were unlawful command
influence per sé3 One jurisdiction distributed a small booklet to every member selected for court-martial duty. This
“Handbook for Members of Court-Martial Panel” contained general guidance on the duties of members and the
procedures of courts-martial. It was determined on appeal that such a handbook was “an outside source of information
on the law which cannot be countenanc&dThe UCMJ and Manual contemplate that the military judge (or president
of a special court-martial when there is no judge) will perform the function of orienting the court members by
instructing them on their findings and sentef’t&o eliminate this form of unlawful command influence, the Army by
regulation now generally prohibits pretrial orientation lectéfes.

A third possible form is a convening authority’s rating of court members. In the armed forces, commanders are
required periodically to rate the efficiency or effectiveness of their immediate subordinates. The convening authority is
sometimes a rater on the court member's efficiency rating. A soldier's opportunities for promotion and future
assignments depend, in large part, upon efficiency ratings. The fact that the convening authority may be in a position to
prepare a particular court member’s efficiency report “gives the commanding officer ample opportunity to manifest his
displeasure at the manner in which those under his control have handled & Faseliminate this potential source of
unlawful command influence, in 1968 Congress added the following language to article 37 of the Code:

In the preparation of an ... efficiency report or any other report or document used in whole or in part for the
purpose of determining whether a member of the armed forces is qualified to be advanced in grade, or in
determining the assignment or transfer of a member of the armed forces or in determining whether a member of
the armed forces should be retained on active duty, no person ... may ... consider or evaluate the performance of

1960); United States v. Ferguson, 17 C.M.R. 68 (C.M.A. 1954).

15 United States v. Levite, 25 M.J. 334 (C.M.A. 1987); United States v. Wright, 37 C.M.R. 374 (C.M.A. 1967); United States v. Kitchens, 31 C.M.R. 175
(C.M.A. 1961); United States v. Hawthorne, 22 C.M.R. 83 (C.M.A. 1956).

16 E.g., United States v. Cole, 38 C.M.R. 94 (C.M.A. 1967); United States v. Olivas, 26 C.M.R. 686 (A.B.R. 1958).

1739 C.M.R. 61 (C.M.A. 1968).

18 Id. at 64.

19 United States v. Fernandez, 24 M.J. 77 (C.M.A. 1987); United States v. Brice, 19 M.J. 170 (C.M.A. 1984); United States v. Hurt, 27 C.M.R. 3 (C.M.A.
1958); United States v. Carter, 25 C.M.R. 370 (C.M.A. 1958). See also United States v. Harrison, 41 C.M.R. 179 (C.M.A. 1970).

20 United States v. Karlson, 16 M.J. 469 (C.M.A. 1983); United States v. Howard, 48 C.M.R. 157 (C.M.A. 1974); United States v. Albert, 16 C.M.A. 111,
36 C.M.R. 267 (1966); United States v. Leggio, 30 C.M.R. 8 (C.M.A. 1960); United States v. Olson, 29 C.M.R. 102 (C.M.A. 1960); United States v.
Estrada, 23 C.M.R. 99 (C.M.A. 1957); United States v. Glidewell, 19 M.J. 797 (A.C.M.R. 1985); United States v. Toon, 48 C.M.R. 139 (A.C.M.R. 1973).
21 United States v. Allen, 43 C.M.R. 157 (C.M.A. 1971). See also United States v. Brice, 19 M.J. 170 (C.M.A. 1984); United States v. Estrada, 23 C.M.R.
99 (C.M.A. 1957); cf. United States v. Robertson, 17 M.J. 846 (N.M.C.M.R. 1984).

22 United States v. Kitts, 23 M.J. 105 (C.M.A. 1986).

23 United States v. Wright, 37 C.M.R. 374 (C.M.A. 1967) (concurring opinion); United States v. Danzine, 30 C.M.R. 350 (C.M.A. 1961) (dissenting
opinion). Judge Ferguson consistently expressed the opinion that any command pretrial instructions violate the UCMJ. Atrticle 37(a), as amended in 1968,
exempts “general instructional or informational courses in military justicefrom the prohibition.

24 United States v. Hollcraft, 17 M.J. 1111, 1113 (A.C.M.R. 1984).

25 Compare R.C.M. 104with MCM, 1969, para. 38 andMICM, 1951, para. 38.

26 AR 27-10, para. 5-10c.

27 Keeffe and Moskin, Codified Military Injustice, 35 Cornell L.Q. 151, 158 (1949).
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duty of any such member of a court-martial.

When evidence is presented sufficient to render reasonable a conclusion that improper command influence existed,
the Government must then prove, by clear and positive evidence, that command influence did rfétlbchar.
Government fails, the military judge must find that improper command influence exists and take whatever measures are
necessary and appropriate to ensure, beyond reasonable doubt, that the findings and sentence are not adversely affected.
If there is no way to avoid the adverse affect beyond reasonable doubt, the case should be #ismissed.

b. The military judgeArticle 37 of the UCM3! attempts to insulate court members from unlawful command
influence. Similarly, it attempts to shield other participants in the court-martial process from improper influence. The
other participants have a duty to the accused to perform their roles in accordance with the Code’s explicit provisions.
In some cases involving attempts to improperly influence participants other than court members, it is unnecessary to
analyze the case solely in terms of unlawful command influence. Instead, appellate courts will focus on whether the
improper act denied the accused a right explicitly guaranteed under the UCMJ.

The Manual contains a detailed discussion of the essential role the military judge plays in the couR?rihrtial.
military judge’s role is as sensitive and as vital as that of the court members. The military judge must be shielded from
all the forms of unlawful command influence against which court members are insulated. Moreover, Congress intends
that the military judge’s independence approximate that of a Federal civilian3ti@gagress envisions the general
court-martial judge as a full-time, independent judicial offf%®For that reason, appellate courts frown upon any
attempt to compromise the military judge’s independéhce.

The military judge’s independence has statutory, Manual, and regulatory protection. Congress incorporated statutory
protections in articles 26 and 37 of the UC¥Article 26(c) provides that neither the convening authority nor any
member of the staff may prepare or review a general court-martial judge’s efficiency®fefditle 37(a) provides
that the convening authority may not censure, reprimand, or admonish the military judge for the judge’s acts during a
court-martiaf®

When the President promulgated the Manual, he extended the protection of article 26(c), UCMJ, to special court-
martial judges?® On its face, the Manual provision applies only to the convening authority; the provision does not
expressly prohibit the preparation or review of an efficiency report by a member of the convening authorif{?s staff.
The Secretary of the Army has filled this gap by providing an Army regufatigrescribing that members of the
United States Army Judiciary determine who rates special court-martial judges assigned to the #ditiary.
convening authority or a member of the staff may prepare an efficiency report for only part-time, special court-martial
judges not assigned to the Judiciary but such efficiency reports cannot evaluate judicial perfbtmance.

The creation of the United States Army Judiciary gave the military judge additional profécsitntull-time
special court-martial judges, general court-martial judges, and appellate judges are assigned to the United States Army
Judiciary. The Judiciary is largely self-supervised and administratively removed from The Judge Advocate General's
direct control. The chief trial judge exercises direct administrative supervision over all judges assigned to the United
States Army Judiciar§? Raters on efficiency reports of judges assigned to the Judiciary are other members of the
Judiciary. Chief circuit military judges determine the rating schemes for military judges within the “Eircuit.

The statutory and administrative protections for the military judge eliminate most of the opportunities for improper
influence. Of course, it is still possible for the convening authority to attempt to communicate an improper statement to

28 UCMJ art. 37.

29 United States v. Rosser, 6 M.J. 267, 272 (C.M.A. 1979); United States v. Jones, 30 M.J. 849 (N.M.C.M.R. 1990); United States v. Jameson, 33 M.J.
669 (N.M.C.M.R. 1991).

30 United States v. Jameson, 33 M.J. 669, 672 (N.M.C.M.R. 1991), citing United States v. Thomas, 22 M.J. 388 (C.M.A. 1986) and United States v.
Jones, 30 M.J. 849 (N.M.C.M.R. 1990).

31 UCMJ art. 37.

32 See, e.g., R.C.M. 801.

33 gnyder, Evolution of the Military “Judge,” 14 S.C.L.Q. 381 (1962); Miller, Who Made the Law Officer a“Federal Judge™, 4 Mil. L. Rev. 39 (1959).
34 UCMJ art. 26.

35 United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976).

36 UCMJ arts. 26, 37.

37 UCMJ art. 26.

38 UCMJ art. 37.

39 R.C.M.104(b)(2)(B).

40 d.

41 AR 27-10.

42 |d. at para. 8-5e.

43 UCMJ art. 37(b).

44 See letter, Adjutant General of the Army to commanders exercising general court-martial jurisdiction, AGAO-CC 210.31 (27 Oct. 1958) JAG, HQDA,
TAGO, 29 October 1968, subject: Law Officer Program. Para. 1, General Order 37, HQDA (13 Nov. 1958), created the Field Judiciary, and para. 1,
General Order 5, HQDA (7 Mar. 1961) made the Judiciary a Class Il activity. Section V, General Order 56, HQDA (26 Sept. 1962), redesignated the
activity as the U.S. Army Judiciary.

45 AR 27-10, para. 8-1d.

46 |d. at para. 8-5e.
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the judge. InUnited States v. Hughé$the convening authority made an obviously improper statement at an officers’
call before the accused’s trial: “This time it looks like we will get him [the accused].” The defense contended that this
remark influenced the military judge. The Army Court of Review found that “[t]here is no evidence that this judge
even knew of the remarks, let alone was influenced by them since he was not a member of the chwiieerd.the

military judge’s special statutory and administrative protections are inapplicable, however, the court will use the same
safeguards the court employs to protect court meniBers.

c. The defense couns&he defense counsel’s zeal for the client's defense is as essential an element of a fair trial as
the impartiality of the military judge and court members. Appellate courts condemn any attempt to discourage the
defense counsel’'s zeal as readily and emphatically as they do attempts to improperly influence the court members.

The defense counsel does have many of the same special statutory and regulatory protections that the military judge
enjoys. Article 37(b), UCMJ, provides that the convening authority and his staff members may not give the defense
counsel a lower efficiency rating because of “the zeal with which [he] ... represented any accused before a court-
martial.”®® Another protection is that detailed military counsel is ordinarily a member of the United States Army Trial
Defense Service (USATDS) of the Judge Advocate General's Corps and, hence, removed from the convening
authority’s chain of commarri.

d. Witnesseslt is unlawful for the convening authority to intimidate, tamper with, or improperly influence a
witness?2 Exercising unlawful command influence over a witness is reversible %hile the convening authority
may not unlawfully influence a witness before trial, the convening authority may have lawful dealings with the witness.
In particular, the convening authority may enter into an agreement to grant the witness immunity in exchange for the
witness’ testimony? The practice of granting of immunity is well established in both military and civilian criminal
practice. The grant of immunity is lawful, and the witness is competent so long as the witness promises only to testify
truthfully.55 If the witness believes, even mistakenly, that he or she is required to give only specified testimony,
however, the witness is incompetéffThe convening authority may be bound by promises that amount to a grant of
immunity even though a proper grant of immunity was neither granted nor int¢hded.

e. The trial counselThe Court of Military Appeals has pointed out that:

Much less aloofness necessarily marks the relationship of the trial counsel to the convening authority. Unlike the
court member and the law officer, the trial counsel is at least in some degree a partisan, and a functionary charged
with the duty of insuring that all competent evidence against an accused person is presented—once the convening
authority has decided that trial is warranted. Since the responsibility for supervising the orderly and effective
administration of justice rests with the convening authority, he is thus—in many cases—confronted with a choice
between the specter of command control, on the one hand, and the stricture of inadequate presentation [by the trial
counsel], on the other. It is difficult for us to comprehend how he may safely navigate this legal-administrative
Scylla anci3 Charybdis unless he is accorded some measure of freedom in advising and instructing prosecution
personneP

Although in some respects the trial counsel is the convening authority’s functionary, the counsel is ordinarily an
attorney. As a professional, trial counsel should ordinarily be permitted latitude for the exercise of professional
judgment. However, supervision by the convening authority and the staff judge advocate can properly limit the trial
counsel’'s freedom in choosing trial strategies and tactics.

In dictum, the Court of Military Appeals has stated that the convening authority may not reduce the trial counsel to
“the likeness of an automatoP®It may be difficult to understand why the court would object to limitation of the trial
counsel’s discretion by the convening authority. Perhaps the reason lies in the UCMJ and cases which state that the
trial counsel at a general court-martial must be an attéfh&kie punitive powers of the general court-martial are so

47 43 C.M.R. 750 (A.C.M.R. 1971).

48 Id. at 752.

49 |n United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976), the court stated that “official inquiries outside the adversary process which question or seek
justification for a judge’s decision” are barred unless made by an independent judicial commission. /d. at 43.

50 ycmJ art. 37.

51 AR 27-10, chap. 6.

52 ycmJ art. 37.

53 United States v. Levite, 25 M.J. 334 (C.M.A. 1987); United States v. Saunders, 19 M.J. 763 (A.C.M.R. 1984); United States v. Yslava, 18 M.J. 670
(A.C.M.R. 1984); United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984) (en banc); United States v. Tucker, 17 M.J. 519 (A.F.C.M.R. 1983); United States
v. Rodriguez, 16 M.J. 740 (A.F.C.M.R. 1983); United States v. Charles, 15 M.J. 509 (A.F.C.M.R. 1982); United States v. Estes, 28 C.M.R. 501 (A.B.R.
1959); but see United States v. Thomas, 22 M.J. 383 (C.M.A. 1986) (the court cited several ways that the Government might meet its burden of showing
the accused was not denied favorable evidence). See also United States v. Lowery, 18 M.J. 695 (A.F.C.M.R. 1984).

54 R.C.M. 704.

55 United States v. Thibeault, 43 C.M.R. 704 (A.C.M.R. 1971).

56 United States v. Conway, 42 C.M.R. 291 (C.M.. 1970).

57 Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982).

58 United States v. Haimson, 17 C.M.R. 208, 217-18 (C.M.A. 1954).

59 Id. at 218.

60 UCMJ art. 27; United States v. Wright, 2 M.J. 9 (C.M.A. 1976).
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great that the court is convinced that both counsel ought to be attorneys, bound by the Rules of Professional Conduct
for Lawyer$! to refrain from unconscionable tactics. By requiring that the trial counsel be an attorney, the court
undoubtedly believed that it was helping to ensure the integrity of the judicial process. When the convening authority
deprives the trial counsel of all discretion, the convening authority in effect undermines the purpose of requiring that
trial counsel be an attorney; if the convening authority dictates all decisions to the trial counsel, the nonattorney
convening authority becomes the trial counsel in fact.

It is more likely that the staff judge advocate might attempt to limit the trial counsel's freedom. As the staff judge
advocate is an attorney, it cannot readily be argued that this limitation of the trial counsel’s discretion would violate the
rule requiring that counsel be attorneys. Moreover, the staff judge advocate has two administrative duties which
necessitate that the trial counsel's discretion be limited to some degree. First, there is the duty of ensuring that the
convening authority’s cases are prosecuted fairly but vigorously. The second duty is supervising personnel assigned to
that office, including trial counsel. In one case, the Court of Military Appeals permitted the acting staff judge advocate
to issue an extremely detailed set of*suggestions” to the trial cdifniselvertheless, in the same opinion, the court
suggested that the staff judge advocate may not “relegate him [the trial counsel] to the role of parrot for the staff judge
advocate ®3 In another case, in which the trial counsel obeyed the staff judge advocate’s order to move for continu-
ance during which the staff judge advocate intimidated a witness, the court concluded that the staff judge advocate’s
action was illeg&* and held that the staff judge advocate was disqualified from conducting the post-trial review.

To date no military appellate court has reversed a conviction solely on the ground that the convening authority or
staff judge advocate interfered with the trial counsel’s discretion. Except where the convening authority undermines the
purpose of the rule requiring counsel to be attorneys, it is difficult to conceive of a case in which the accused would be
entitled to a reversal solely because of interference with the trial counsel’s discretion. If the interference results in a
less effective presentation of the Government's case, the accused can hardly object. On the other hand, if the
interference results in a more effective presentation of the Government’s case, the accused cannot seriously argue that
he or she has a right to be ineptly prosecuted. An appellate court probably would not reverse a conviction on the
ground of interference with the trial counsel’s discretion unless some other ground for objection causes or results from
the interference, for example, where the staff judge advocate requires the trial counsel to move for continuance for an
unlawful purpose, or where a tactic the convening authority requires the trial counsel to use is unconscionable.

f. The convening authoritydnder the UCMJ, there are three levels of convening authority: general, special, and
summanf® The summary and special court-martial convening authorities are usually immediately subordinate to the
general court-martial convening authority, and the general court-martial convening authority also ordinarily has
superior convening authorities. Article 37(a) of the Code provides that a convening authority’s superiors may not
improperly interfere with the convening authority’s performance of judicial®8dtsvould be in violation of article 37
for a superior convening authority to dictate the disposition of a case or a recommendation of a subordinate commander
or convening authorit§’

Article 37 of the UCMJ does not prohibit general instructions or informational courses on military justice, if such
courses are designed “solely for the purpose of instructing members of the command in the substantive and procedural
aspects of courts-martidf® However, by regulation, only the military judge may orient and instruct court members on
their immediate responsibilities in court-martial proceedfifgéhe commander has the right to issue policy statements
to improve discipline and order and to prevent crimes provided these statements do not interfere with the discretion of
court members or of inferior commandé?sThe commander may remark on the seriousness of specific crimes
provided such remarks are unbiased and do not direct or suggest certain actions by subordinate cothiffaadtess.
in all cases is that each soldier charged with a crime is entitled to have guilt or innocence, and, if convicted, a sentence
determined by members of the court-martial based solely upon the evidence presented during trial—free from all

61 DA Pam 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 1987).

62 United States v. Mallicote, 32 C.M.R. 374 (C.M.A. 1962) (without disqualifying him from further action in the case).

63 Jd. at 378.

64 United States v. Kennedy, 24 C.M.R. 61 (C.M.. 1957).

65 UCMJ arts. 22-24.

66 UCMJ art. 37.

57 /d;; R.C.M. 104(a)2).

68 UCMJ art. 37.

69 AR 27-10, para. 5-10c.

70 United States v. Betts, 30 C.M.R. 214 (C.M.A. 1961). Because the convening authority did not feel himself bound by the Department of the Navy
instruction as to the disposition of cases involving homosexuals, there was held to be no unlawful command influence. In the advice the SJA had advised
the convening authority that he was not bound by the Secretary of the Navy’s instructions as to the elimination of homosexuals. United States v. Estrada,
23 C.M.R. 99, 102 (C.M.A. 1957): “We do not condemn general service policies and pronouncements. It is a commander’s prerogative to determine such
policies and to promulgate them as he sees fit. However, it is clearly not within a commander’s prerogative to inject his policies into judicial proceedings.”
See also United States v. Brice, 19 M.J. 170 (C.M.A. 1985) and United States v. Harrison, 41 C.M.R. 179 (C.M.A. 1970). The court held that a policy
directive dealing with gunshot incidents in Vietnam was within the proper exercise of the convening authority’s responsibility when read as a whole. See
also United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984) (en banc). United States v. Schomaker, 17 M.J. 1122 (N.M.C.M.R. 1984); United States v.
Robertson, 17 M.J. 8 46 (N.M.C.M.R. 1984).

71 United States v. Blaylock, 15 M.J. 190 (C.M.A. 1983); United States v. Rembert, 47 C.M.R. 755 (A.C.M.R. 1973).
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external influence. Soldiers are also entitled to have a review by a neutral and impartial convening &uthority.

g. Consequences of unlawful directives or statemdints.statement exceeds proper instructions or general policy
statements, it may:

(1) Unlawfully influence court members.

(2) Usurp the function of subordinate commanders. Each level of command must have the opportunity use its
independent discretion in recommending appropriate disposition of offéh8espite the recommendation or at-
tempted disposition by a subordinate convening authority, a superior authority may direct that charges be forwarded to
the superior authority for further consideration, to include refétralso, a commander may not be ordered to prefer
charges if he or she does not believe the truth théreof.

(3) Make the commander issuing the statement an actuser.

(4) Deprive the convicted individual of an impartial individualized reviéWhe statement of a convening authority
may indicate bias or prejudice, thereby disqualifying him or her from taking action on the case.

(5) Deprive the accused of character witnesses both on the merits and on extenuation and rfitigation.

Although the Manual furnishes some guidelines in this area, there are certain controls that cannot be exercised by the
commander. These are:

(1) The commander may not issue orders or regulations that directly or indirectly suggest that certain categories of
minor offenses should be disposed of under articlé®15.

(2) The commander may not direct predetermined kinds or amounts of puni§Ament.

(3) The commander may not direct a specific type of court-martial as to a particular o¥feadess to a specific
class of offender®

(4) The commander under certain circumstances may not withdraw a case that has already been referred to trial by
an inferior cour?

(5) The commander may not criticize the sentences adjudged in previou$“cases.

(6) The commander may not have a fixed policy against ameliorating any type of punishment irrespective of the
facts and circumstancé3.

(7) The commander may not have a predisposition to approve a sefftence.

Although there are specific actions that the commander cannot take, substantial control lawfully may be used in
exercising court-martial jurisdictiof.

72 United States v. Glidewell, 19 M.J. 797 (A.C.M.R. 1985); United States v. Toon, 48 C.M.R. 139 (A.C.M.R. 1973).

73 United States v. Hawthorne, 22 C.M.R. 83 (C.M.A. 1956); United States v. Hinton, 2 M.J. 564 (A.C.M.R. 1976); United States v. Sims, 22 C.M.R. 591
(A.B.R. 1956).

74 R.C.M. 601(f); United States v. Blaylock, 15 M.J. 190 (C.M.A. 1983).

75 R.C.M. 307(a) discussion.

76 UCMJ art. 1(9); United States v. Corcoran, 17 M.J. 137 (C.M.A. 1984); United States v. Crossley, 10 M.J. 376 (C.M.A. 1980).

77 United States v. Howard, 48 C.M.R. 939 (C.M.. 1974).

78 United States v. Levite, 25 M.J. 334 (C.M.A. 1987); United States v. Saunders, 19 M.J. 763 (A.C.M.R. 1984); United States v. Treakle, 18 M.J. 646
(A.C.M.R. 1984) (en banc); United States v. Yslava, 18 M.J. 670 (A.C.M.R. 1984) (en banc).

79 AR 27-10, para. 3-4b(1).

80 Id. at para. 3—4b(2).

81 United States v. Charleston, 26 C.M.R. 630 (A.B.R. 1958). A company commander who had recommended an Article 15 withdrew his recommendation
and recommended trial by general court-martial after the battalion executive officer told him the case could not be handled by anything less than a
general court-martial.

82 United States v. Sims, 22 C.M.R. 591 (A.B.R. 1956) (the commanding general indicated his desire that all accused with two prior AWOL convictions be
tried by GCM); United States v. Hawthorne, 22 C.M.R. 83 (C.M.A. 1956) (the CG directed trial by general court-martial of all regular Army soldiers with
two prior admissible convictions); United States v. Daley, 47 C.M.R. 365 (A.C.M.R. 1973) (the convening authority initiated a policy of trying all cases
involving absence without leave from overseas replacement units by general court-martial; the court stated that “while a superior commander is not
completely deprived of his right to control his subordinates and their disciplinary problems, inferior commanders must be allowed to make individualized
recommendations.” /d. at 367).

83 Withdrawal after trial has begun or withdrawal for an improper reason may preclude a later trial for the same offenses on double jeopardy grounds.
R.C.M. 604; United States v. Blaylock, 15 M.J. 190 (C.M.A. 1983).

84 UCMJ art. 37; United States v. Littrice, 13 C.M.R. 43 (C.M.A. 1953) (at a pretrial conference an acting squadron commander told the court members
that they should not usurp the prerogatives of the convening authority and from his own experience he found that the general courts-martial were
thoroughly reviewed by the superior convening authority; the court indicated that this may have tended to coerce or confuse the court as to what their
own responsibilities were as to findings or sentencing; in the same case, the court found it was an unlawful command influence where at the pretrial
conference the members were told that if they performed their duties as court members in an outstanding manner this would be reflected in their OER's;
of particular importance in the case was the criticism by the commander of the inadequacy of sentences imposed by prior courts-martial); United States v.
Hunter, 13 C.M.R. 53 (C.M.A. 1953) (it was unlawful command influence for the convening authority at a pretrial conference to discuss the prior
derelictions of the accused with at least three court members and to inform them that a previous court-martial had imposed too light a sentence).
85 United States v. Leggio, 30 C.M.R. 8 (C.M.A. 1960).

86 United States v. Howard, 48 C.M.R. 139 (C.M.A. 1974); United States v. Wise, 20 C.M.R. 188 (C.M.A. 1955); United States v. Laurie, 20 C.M.R. 194
(C.M.A. 1955); United States v. Glidewell, 19 M.J. 797 (A.C.M.R. 1985); United States v. Toon, 48 C.M.R. 139 (A.C.M.R. 1974). See also United States v.
Fernandez, 24 M.J. 77 (C.M.A. 1987).

87 See table 2-1.
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(1) The commander can withhold article 15 authority as to specific offenders or offénses.

(2) The commander may withhold court-martial jurisdiction of certain commanders by local regulations which state
who will be the summary and special court-martial convening autf8rity.
The convening authority may also take the following actions:

(1) Prefer charges personaffy.
(2) Order the reinstatement of charges for which an inferior commander had improperly given an afficle 15.

h. Appellate agencie®Vhile the convening authority exercises some appellate authority in the post-trial action, the
appellate courts created in the UCMJ are the United States Courts of Military Review and the United States Court of
Military Appeals?? With the advice and consent of Congress, the President appoints the members of the Court of
Military Appeals®® The Judge Advocates General appoint the members of the Courts of Military Réview.

The appointing authorities may influence the outcome of cases generally by appointing or removing judges on the
basis of the judges’ policy views. Just as the President selects Supreme Court appointees partly on the basis of their
policy views, neither the President nor The Judge Advocate General would be guilty of unlawful command influence if
he selected an appointee on the basis, in part, of the appointee’s policy vidwrstelh States v. Robertsd it
appeared that an appointee had been added to the then Navy Board of Review “because of his known views on a key
issue” in that cas® The accused alleged that as the appointee’s views affected the case’s outcome, The Judge
Advocate General of the Navy was guilty of unlawful command influence. The Court of Military Appeals rejected the
accused’s contention; the court remarked that the record was “completely devoid of anything that suggests or smacks
of command influence?” In principle, if The Judge Advocate General can appoint on the basis of the appointee’s
policy views, he should also be able to remove a judge from the court on the same ground. The President may not
remove Court of Military Appeals judges in this fashion because, during their 15-year terms, “Judges of the United
States Court of Military Appeals may be removed by the President, upon notice and hearing, for neglect of duty or
malfeasance in office, or for mental or physical disabiliiyi for no other caus&®®

An attempt by the President or The Judge Advocate General to influence one of their appointees during the judge’s
term would be an entirely different matter. An attempt to limit the judge’s discretion or direct the judge’s conduct
would undoubtedly constitute unlawful influence.

2-3. Raising the issue of unlawful command influence

If the defense counsel believes that unlawful command influence will probably affect the trial's outcome, the issue may
be raised in several ways. In a particular case, counsel might use one or more methods of raising the issue.
The defense counsel or the accused could file charges against the convening authority under article 98 ot°the Code.
Article 98 provides that any person who knowingly and intentionally violates a procedural rule prescribed by the
UCMJ “shall be punished as a court-martial may diré®t.An attempt to exercise unlawful command influence is a
court-martial offense. The UCMJ draftsmen evidently believed that article 98 would be the primary mechanism for
enforcing article 3791 Their belief proved to be erroneous; charges citing a violation of article 98 are rare.
Second, the defense counsel can make a motion for appropriate relief at the trial's article 39(a}%%dsmion.
example, in a case of unlawful command influence affecting court members, the defense counsel should conduct voir
dire as a predicate for the motion. During the voir dire, counsel should attempt to elicit answers, showing that the court
members know of the unlawful command influence and that it has affected their attitude toward the accused. The
defense counsel should ensure that the record reflects the factual basis for the claim of unlawful command-{afluence.
Third, the defense counsel can raise the issue on appeal. In the past, when the issue arose for the first time on

88 AR 27-10, paras. 3-4c, 3-7c.

89 R.C.M. 306(a). “A superior commander may withhold the authority to dispose of offenses in individual cases, types of cases, or generally.”

% R.C.M. 601(c). The referral to special or general court-martial and review of such case must be transferred to another convening authority or the
commander can direct that a subordinate make a preliminary inquiry and prefer appropriate charges if warranted. R.C.M. 307(a) discussion.

91 MCM, 1984, Part V, para. 1e; United States v. Wharton, 33 C.M.R. 729 (A.F.B.R. 1963) (The accused’s squadron commander gave the accused an
Article 15 for involuntary manslaughter. The superior commander ordered the Article 15 set aside. Intervening commanders and the Article 32 investigat-
ing officer recommended trial by special court-martial. The superior commander directed trial by general court-martial).

92 UCMJ arts. 66, 67. The Military Justice Act of 1983 no permits appeal to the United States Supreme Court.

93 UCMJ art. 67.

94 UCMJ art. 66.

9% 38 C.M.R. 402 (C.M.A. 1968).

% Jd. 404.

97 Id.

9% UCMJ art. 67(a)(2) (emphasis added).

99 UCMJ art. 98.

100 4.

101 See H.R. Rep. No. 491 at 7-8.

102 see infra chap. 23. The motion could be for change of venue, new court members, new pretrial proceedings, etc.

103 Ynited States v. Alexander, 19 M.J. 614 (A.C.M.R. 1984). The defense must be given an opportunity to present evidence on the issue.
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appeal, the appellate courts directed both parties to submit affitvitkowever, the Court of Military Appeals
concluded that this method was“unsatisfactdf{?. Accordingly, ifUnited States v. Duba{® the Court of Military
Appeals established the following procedure:

In each case, the record will be remanded to a convening authority other than the one who appointed the court-
martial concerned and one who is at a higher echelon of command. That convening authority will refer the record
to a general court-martial for another trial. Upon convening the court, the law officer will order an out-of-court
hearing, in which he will hear the respective contentions of the parties on the question, permit the presentation of
witnesses and evidence in support thereof, and enter findings of fact and conclusions of law based thereon. If he
determines the proceedings by which the accused was originally tried were infected with command control, he
will set aside the findings or sentence, or both, as the case may require, and proceed with the necessary rehearing.
If he determines that command control did not in fact exist, he will return the record to the convening authority,
who will review the findings and take action thereon... The convening authority will forward the record, together
with hislg;:tion thereon, to The Judge Advocate General for review by a board of review [Court of Military
Review]:

2-4. Corrective action

If unlawful command influence is discovered before trial, the best remedy is a full, complete, and effective retraction
of the acts or statements by the convening authority or offending}g&ifyunlawful command influence is found at

trial, the remedy depends upon the pervasiveness of the improper influence. If the improper influence has spread
generally throughout the command, the judge may grant a change of venue or a continuance until the influence
subsides, or style a remedy to fit the particular circumstances. If the influence has not spread extensively, the judge can
permit the defense counsel to remove by challenge any court members affected by the unlawful command9@fluence.

If unlawful command influence is found during the appeal to have impacted a case, the appellate court may correct the
findings or sentence or return the case to the service’s Judge Advocate General for a féflearing.

104 United States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

105 /g, 413.

106 37 C.M.R. 411 C.M.A. 1967).

107 Id.

108 See United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974); United States v. Kitchens, 31 C.M.R. 175 (C.M.A. 1961); United States v. Treakle, 18
M.J. 646 (A.C.M.R. 1984) (en banc). These cases also show that retractions are not always effective and may in some cases aggravate the issue.
109 ynited States v. Roser, 21 M.J. 883 (A.C.M.R. 1986); United States v. Sherman, 21 M.J. 787 (A.C.M.R. 1986); United States v. Giarrantano, 20 M.J.
533 (A.C.M.R. 1983); United States v. Stokes, 19 M.J. 781 (A.C.M.R. 1984); United States v. Southers, 18 M.J. 795 (A.C.M.R. 1984).

110 ynited States v. Levite, 25 M.J. 334 (C.M.A. 1987).
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Chapter 3
The Military Judge

3-1. General

The military judge is a central participant in the court-martial. From the outset of the trial to its conclusion, the military
judge plays a decisive role. When the accused moves for relief from the court, the military judge rules on the motion.
When the trial and defense counsel offer evidence, the military judge determines the evidence’s admissibility. The
judge instructs the court members before they deliberate on findings and sentence. In short, the military judge is the
individual most responsible for the fair and orderly conduct of court-martial proceedings in accordance with law and
ensuring justice in the military judicial systém.

3-2. The evolution of the military judge’s role and powers

Military judges did not always possess the powers they now have. These powers gradually accumulated since 1920.
Prior to that time, under the Articles of War, the judge possessed few powers; in fact, there was no designated “judge.”
In 1920 Congress enacted a series of statutes which slowly increased the military judge’s powers.

a. The Army Reorganization Act of 1920rhe Army Reorganization Act of 1920 amended the Articles of War of
1916. As amended, article 8 required that a general court-martial convening authority detail a law member to the
court3 If a judge advocate was available, article 8 required that the convening authority detail the judge advocate as the
law member. If a judge advocate was “not available for that purpose,” the convening authority was to detail a specially
qualified officer of another branch as law member. The courts granted the convening authority great latitude in
determining whether a judge advocate was avaifable.

The law member was a voting member of the coufiise law member’s vote was equal to that of other members,
and the law member participated fully in all closed, deliberative sessibhe. law member’s legal powers were
generally only advisory. He or she ruled initially on all interlocutory questions except challenges, but other court
members could object to and overrule the determination by’ vite. law member ruled finally on the admissibility of
evidence® but the statute defined the term “admissibility” very narrofvly.

b. The Elston Act of 1948he Elston Act further amended the Articles of War. The Act required that the law
member be an attorney, certified as qualified by The Judge Advocate Génlerghe law member's absence, a
general court-martial could neither hear evidence nor vote on findings or seftence.

The law member still participated in the court’s closed ses$fonsth three exceptions, however, the law member’s
rulings on interlocutory questions became fitfalhe three exceptions were challenges, motions for a finding of not
guilty, and questions concerning the accused’s sahity.

c. The Uniform Code of Military Justice of 195the UCMJ redesignated the law member as the law offécEne
law officer was removed as a voting member of the ddufhe law officer could no longer participate in the court’s
closed sessions, except to assist the court members to place their findings in prop@TfeniiCMJ gave the law
officer the additional duty of instructing the court members on the elements of the éffense.

The Department of the Army took additional steps to improve the law officer’s status. First, the Department of the
Army established the Law Officer Program in 1$88Jnder the program, law officers were required to be qualified

1 R.C.M. 801. See United States v. Graves, 50 C.M.R. 393, 396 (C.M.A. 1975): “The trial judge is more than a mere referee, and as such, he is required
to assure that the accused receives a fair trial.”

2 Act of June 4, 1920, chap. 227, 41 Stat. 759, 787-812 (1920). The statute is also known as the National Defense Act of 1920.

3 41 Stat. at 788.

4 Hiatt v. Brown, 339 U.S. 103 (1950) (the court sustained the convening authority’s determination that a judge advocate was unavailable for detail as law
officer even though the convening authority appointed a judge advocate as assistant prosecutor).

5 41 Stat. at 793, note 2; MCM, 1928, paras. 38a, 40; MCM, 1921, para. 89a.

6 Id.

7 MCM, 1928, paras. 40, 51.

8 MCM, 1928, paras. 40, 51; MCM, 1921, para. 89a.

9 41 Stat. at 793, note 2; MCM, 1928, para. 51d; MCM, 1921, para. 89a(4).

10 Title Il, Selective Service Act of 1948, Pub. L. No. 80-759, 62 Stat. 604, 627-44 (1948).

11 62 Stat. at 629, note 10; MCM, 1949, para. 4e.

12 2 stat. at 629, note 10.

13 MCM, 1949, para. 38a.

14 62 Stat. note 10, at 631-32; MCM, 1949, paras. 51a, 51d, 58f.

15 MCM, 1949, paras. 51a, 51d, 58f.

16 UCMJ art. 26.

17 1d

18 g,

19 yd. at arts. 26, 39, 51.

20 Letter, Adjutant General of the Army to commanders exercising general court-martial jurisdiction, AGAO-CC 210.31 (29 Oct. 1958); JAG, HQDA,
TAGO, 27 Oct. 1958, subject: Law Officer Program. Para. 1, General Order 37, HQDA, dated 13 Nov. 1958, created the Field Judiciary. Para. 1, General
Order 5, HQDA, dated 7 Mar. 1961. Section V, General Order 56, HQDA dated 26 Sept. 1962, redesignated the activity as the U.S. Army Judiciary, a
Class Il activity of The Judge Advocate General.
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judge advocates, normally on a 3-year tour of duty. The law officers became members of the Field Judiciary under The
Judge Advocate General's direct control. In turn, the Judiciary assigned its members to duty stations within judicial
circuits2! Although the law officer might be assigned to a convening authority’s station, the law officer was not a
member of the convening authority’s command; and neither the convening authority nor the staff judge advocate
supervised the law officer's performance of judicial duties.

Second, The Judge Advocate General redesignated the Field Judiciary as the United States Army Judiciary and
reorganized the Judiciary as a separate Class Il actvitiie reorganization removed the law officers from the direct
control of even The Judge Advocate General. The Judiciary was largely self-sup&vised.

d. The Military Justice Act of 1968he Military Justice Act of 1968 amended the UCMJ, redesignating the law
officer as a military judgé® The Act prohibited the judge from participating in the court members’ closed se&sions.
The Act granted the judge additional powers while in open session; any judicial rulings on questions of law, including
interlocutory questions and motions for a finding of not guilty, became %inal.

As a result of the Secretary of the Army’s implementation of the Act, the Army now has full-time military judges.
Their status is governed by statéeTheir efficiency ratings are prepared and reviewed within the Judiciary to help
insulate the judges from command control.

The Act greatly increased the military judge’s powers by permitting general or special court-martial trial of
noncapital cases by judge aldidf the accused requests trial by judge alone and the judge grants the request, the
court members are excused, and the military judge assumes all the court members’ powers to make findings and
adjudge sentence. Chapter 28 discusses the procedure for trial by judge alone.

e. The military judge’s present statd$ie UCMJ manifests Congress’ intention to make the military judge as nearly
like a Federal civilian judge “as it was possible under the circumstatft@s¢ Military Justice Act of 1983 and the
1984 Manual further reduce the differences between military judges and their civilian counterparts. The Manual
contains a list of the military judge’s principal powers: presiding over the court-martial’s open sessions; taking action
to ensure that the court’s proceedings are conducted in a dignified manner; ruling on interlocutory questions; recessing
and adjourning the court; instructing the court members; calling article 39(a) sessions; holding the arraignment;
receiving pleas; setting the time for assembly and the uniform; assisting the court in open session to put findings in
proper form; and both making the findings and adjudging the sentence where the trial is by judgé alone.

The Court of Military Appeals has also sought to effectuate Congress’ intention. The court has announced its goal
“to assimilate the status of the [military judge], wherever possible, to that of a civilian judge of the Federal &ystem.”

The President and the Secretary of the Army have empowered military judges to issue search authSrixatigns.
Regulation 27-10 provides that military judges and military magistrates may issue search, seizure or apprehension
authorizations if the affidavits or testimony presented establish probable3tause.

The Court of Military Appeals has encouraged trial judges to issue orders to effectuate their $hihgs. these
cases indicate that the military judge must be involved in the pretrial confinement SfottesCourt of Military
Appeals has indicated that the military should follow the civilian appfdaich having a neutral and detached
magistrate decide if an accused could and should be det8iBgdiegulation, the Army has adopted such a system to
review pretrial confinemers A series of recent decisions has expanded the post-trial powers of the military judge to
include conducting post-trial sessions to consider the legal sufficiency of evitlandenewly discovered evidente.

21 “Standard Operating Procedure,” memorandum of Field Judiciary Division, Office of The Judge Advocate General (1 Jan 1959); see also Meagher &
Mummey, Judges in Uniform: An Independent Judiciary for the Army, 44 J. Am. Jud. Soc'y 46 (1960); Wiener, The Army’s Field Judiciary System: A
Notable Advance, 46 A.B.A.J. 1178 (1960).

22 “The U.S. Army Judiciary,” JAGO Mem. No. 10-4 (27 Nov. 1962).

3 g,

24 Pub. L. No. 90-632, 82 Stat. 1335 (1968). See Ervin, The Military Justice Act of 1968, 45 Mil. L. Rev. 77 (1969).

25 UCMJ art. 26.

% g,

27 UCMJ art. 51.

28 UCMJ art. 26. See also United States v. Moorehead, 44 C.M.R. 4 (C.M.A. 1971) (the military judge of a Coast Guard general court-martial did not have
“primary duty” as required by article 26(c), where the Coast Guard arrangement was one of random or one-time use of a military judge in general courts-
martial).

29 UCMJ art. 16.

30 Hearings before the House Armed Services Committee on H.R. 2498, 81st Cong., 1st Sess., 607 (1949); United States v. Renton, 25 C.M.R. 201
(C.M.A. 1958).

31 R.C.M. 801.

32 United States v. Biesak, 14 C.M.R. 132, 140 (C.M.A. 1954).

33 Mil. R. Evid. 315(d)(2); AR 2-10, chap. 9.

34 AR 27-10, chap. 9.

35 See, e.g., Phillippy v. McLucas, 50 C.M.R. 915 (1975); Milanes-Canamero v. Richardson, 50 C.M.R. 916 (1975); Porter v. Richardson, 50 C.M.R. 910
(1975).

36 See Bouler v. Wood, 50 C.M.R. 854 (C.M.A. 1975).

37 Gerstein v. Pugh, 40 U.S. 103 (1975).

38 Courtney v. Williams, 1 M.J. 267 (C.M.A. 1976).

39 AR 27-10, chap. 9. See also R.C.M. 305.

40 United States v. Griffith, 27 M.J. 42 (C.M.A. 1988).

41 United States v. Scaff, 29 M.J. 60 (C.M.A. 1989).

14 DA PAM 27-173 « 31 December 1992



A Federal civilian judge ordinarily may exercise appropriate judicial authority at any time, but a military judge may
not exercise such judicial authority until detailed to a court-mdtislilitary judges also lack the authority to suspend
sentence®® Finally, the military judge lacks one of the Federal civilian judge’s most important guarantees of
independence, tenufé.The Judge Advocate General may summarily revoke the certification of a military“fudge.
While the Military Justice Act of 1968 granted military judges many functions and powers more similar to those of
Federal district judge® there are still important differences between military judges and Federal civilian judges.

3-3. The military judge’s qualifications
The UCMJ requires that the military judge possess certain military and legal qualifications. The only military status
requirement is that the judge be a commissioned officer on activédiihe judge need not be in the same armed
force as the accusé® The statutory requirements are that the military judge be (1) a member of the bar of a Federal
court or the highest court of a State, and (2) certified as qualified to perform judicial duties by the Judge Advocate
General®® A clear distinction must be made between statutory disqualifications and mere ineligfidflitin violation
of article 26(d), the military judge previously acted as accuser, prosecution witness, investigating officer, or counsel in
a case, the military judge is ineligible to participate in the tdlhe judge’s ineligibility does not deprive the court of
jurisdiction, but may necessitate a rehearing. An ineligible judge should excuse himself or herself from>fieutrial;
the accused may expressly waive the military judge’s ineligiftity.

What is the effect of a failure to detail a qualified military judge to a court-martial? Every general court-martial must
have a qualified military judge or there is jurisdictional epfolf.a qualified military judge is not detailed to a special
court-martial, the special court-martial may not adjudge a bad conduct diseharge.

3-4. Professional standards for the military judge

The Code of Judicial Conduct and the Rules of Professional Conduct for Lawyers are directly applicable to military
judges®® In addition, all of the ABA Standards for Criminal Justice, to include the Special Functions of the Trial
Judge, apply to military judges unless clearly inconsistent with the UCMJ, MCM, or department regtfations.

Most of the ethical and professional problems the military judge encounters fall into three broad areas: regulating the
conduct of the trial; relationships with parties; and the maintenance of judicial independence.

a. Regulating the conduct of the triathe Manual generally empowers the military judge to preside over and
control the proceeding$. In exercising the power to regulate the trial’'s conduct, the military judge frequently
encounters four problems. First, the military judge must not exercise the power to question witnesses so as to create the
appearance of bias against the acc@3dgven when sitting with a court and without authority to make findings or
adjudge a sentence, a judge could improperly display bias which might unfairly prejudice the court members against
the accused:

It is a matter of common knowledge that jurors hang tenaciously upon remarks made by the court during the
progress of the trial, and if, perchance, they are enabled to discover the views of the court regarding the effect of a
witness’ testimony or the merits of the case, they almost invariably follow hem.

42 R.C.M. 503(b), 803.

43 United States v. Occhi, 2 M.J. 60 (C.M.A. 1976).

44 See, e.g., In re Taylor, 31 C.M.R. 13 (C.M.A. 1961) (Judge Advocate General may decertify a military judge as an administrative matter); see also The
Military Justice Act of 1983 Advisory Commission Report, Dec. 1984; Fidell, Judicial Tenure Under the Uniform Code of Military Justice, 31 Fed. B. News
& J. 327 (1984).

45 In re Taylor, 31 C.M.R. 13 (C.M.A. 1961).

46 5. Rep. No. 1601, 90th Cong., 2d Sess. 3 (1969).

47 UCMJ art. 26(b).

48 R.C.M. 503(b)(3).

49 UCMJ art. 26(b).

50 R.C.M. 502(c); R.C.M. 503 analysis.

51 United States v. Cardwell, 46 C.M.R. 1301 (A.C.M.R. 1973) (a trail judge should recuse himself if he acted on matters before him as magistrate and
becomes prosecution witness); United States v. Watson, 47 C.M.R. 990 (A.C.M.R. 1973) (opinion formed in related case my disqualify judge); United
States v. Law, 28 C.M.R. 139 (C.M.A. 1959).

52 United States v. Renton, 25 C.M.R. 201 (C.M.A. 1958).

53 United States v. Griffin, 8 M.J. 66 (C.M.A. 1979); United States v. Airhart, 48 C.M.R. 685 (C.M.A. 1974) (military judge had authenticated prosecution
evidence); United States v. Law, 28 C.M.R. 139 (C.M.A. 1959).

54 UCMJ art. 26.

55 UCMJ art. 19; AR 27-10, para. 8-6b(3)(c) (a military judge not assigned to the U.S. Army Trial Judiciary may not preside over a BCD Special Court-
Martial).

56 AR 27-10, para 5-8; DA Pam 27-26.

57 AR 27-10, para. 5-8.

58 R.C.M. 801.

59 See United States v. Morgan, 22 M.J. 959 (C.G.C.M.R. 1986); United States v. Thomas, 18 M.J. 545 (A.C.M.R. 1984); United States v. Shackleford, 2
M.J. 17 (C.M.A. 1976); United States v. Clower, 48 C.M.R. 307 (C.M.A. 1974).

60 State v. Philpot, 97 lowa 365, 369, 66 N.W. 730, 732 (1896).
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The judge must strive to maintain an impartial and objective sfdnce.

When an appellate court analyzes the propriety of the military judge’s examination of a witness, the court will
consider the following factors, inter alia: (1) the number of questions; (2) the questions’ phrasing; (3) the evident
purpose of the questions; and (4) the witness’ ideflifjhe fact that the judge’s question was more likely to have
been asked by the prosecution than by the defense is insufficient to show that the judge displéyAd bag. as the
judge does not display favoritistf the judge may ask the witness to develop the facts for the court members’ better
understandin§® The judge should be especially careful in questioning the ac€fisete military judge may not
abandon his or her impartial role and become more prosecutor than®judge.

Second, the military judge must prevent the court members from asking biased or otherwise improper questions.
When counsel and the military judge have completed questioning a witness, the court members have an opportunity to
ask question8 All questions by court members must be in writtgrhe military judge may prevent the court
members from asking repetitious questions or questions calling for inadmissible redpdimsesiilitary judge should
also prevent the court members from asking questions which reflect bias against the ‘Addkeettie military judge,
the court members may not overtly side with the prosectiéncourt member may not indicate an opinion of the
accused’s guilt or innocence until the member has received all the relevant material, evidentiary and instfutsional.

a precau7tion, the military judge shall require that the court member submit the question in writing to the judge for
approval’

Third, the military judge should resist assisting counsel in the presentation of theif°cBisescourt-martial is an
adversary proceeding, and opposing counsel should ordinarily be permitted to execute their own trial &trategies.
commentary to Standard 6-1.1(a) states that “the judge should avoid trying the case for the TAilyersABA
Standards authorize the judge to intervene in the conduct of &8ca@be. judge may give isolated, occasional
assistance to counsel who are uncertain of the correct procédiitémn the military judge frequently intervenes to
assist counsel, however, there may be an appearance of paiti#sya general rule, the military judge should
intervene only as necessary.

Fourth, just as the military judge controls court members’ conduct, the military judge must regulate counsel’s
conduct during the course of the trial. The military appellate courts have held that the military judge must prevent
counsel from engaging in bitter, personal exchanges before the court méhftarsdard 6-3.2 expressly requires that
the judge prohibit colloquy between counsel in the jury’s pres&niéany counsel engages in unprofessional conduct

61 United States v. Hardy, 30 M.J. 757 (A.C.M.R. 1990).

62 See United States v. Posey, 44 C.M.R. 242 (C.M.A. 1972) (military judge, sitting alone, subjected the accused to extensive questioning on insignificant
details during the presentencing proceedings); United States v. Flagg, 29 C.M.R. 452 (C.M.A. 1960) (court members asked accused numerous and
detailed questions).

63 United States v. Lindsay, 30 C.M.R. 235 (C.M.A. 1961) (the military judge can ask questions to clear up uncertainties and develop facts for better
understanding by the court).

64 United States v. Carper, 45 C.M.R. 809 (N.C.M.R. 1972) (improper for military judge to praise prosecution witness for his testimony; however
nonprejudicial when military judge sitting alone); United States v. Coleman, 42 C.M.R. 769 (A.C.M.R. 1970).

65 United States v. Snipes, 19 M.J. 913 (A.C.M.R. 1985); United States v. Coleman, 42 C.M.R. 769 (A.C.M.R. 1970) (inappropriate questioning of witness
by military judge on matters outside direct examination and improperly soliciting opinion as to appropriate sentence).

66 United States v. Posey, 44 C.M.R. 242 (C.M.A. 1972); United States v. Bouie, 18 M.J. 529 (A.F.C.M.R. 1984) (military judge asked accused 370
questions; test is not the number of questions asked but whether accused was prejudiced).

67 United States v. Shackelford, 2 M.J. 17 (C.M.A. 1976); United States v. Morgan, 22 M.J. 959 (C.G.C.M.R. 1986) (military judge overstepped bounds of
impartiality in cross-examining accused to obtain admission of knife where trial counsel had been unsuccessful in obtaining admission).

68 Mil. R. Evid. 614(b).

69 Jq.,

70 United States v. Jackson, 14 C.M.R. 64 (C.M.. 1954).

71 United States v. Smith, 20 C.M.R. 237 (C.M.A. 1955) (accused testified on the merits that he was not at the scene of the offense; accused was twice
recalled to the stand by the president of the court who told him the court did not believe his testimony; the conduct of the president and the tacit approval
of the court members indicated that the court-martial members deserted their proper role and joined the ranks of partisan advocates).

72 United States v. Lamella, 7 M.J. 277 (C.M.A. 1979).

73 Benchbook, para. 2-24.

74 Mil. R. Evid. 614(b) (shall be in writing); United States v. Marshall, 30 C.M.R. 117 (C.M.A. 1961) (members of court conducted oral partisan
examination of accused); but see United States v. Miller, 14 M.J. 924 (A.F.C.M.R. 1982) (oral questions by court members is within the military judge’s
discretion). The Miller holding is not a recommended practice.

75 United States v. Taylor, 47 C.M.R. 445 (A.C.M.R. 1973) (military judge abandoned impartial role and assumed role of advocate in order to aid an
inexperienced prosecutor). See also United States v. Felton, 31 M.J. 526 (A.C.M.R. 1990); contra, United States v. Zaccheus, 31 M.J. 766 (A.C.M.R.
1990) (judge assisting trial counsel in laying foundation for evidence did not become a partisan advocate).

76 United States v. Jordan, 45 C.M.R. 719 (A.C.M.R. 1972) (impartiality was lost when the military judge called and impartially questioned a witness, not
desired by either counsel); United States v. Howard, 33 M.J. 596 (A.C.M.R. 1991) (impartiality was lost when the military judge, relying on his own
expertise, permitted the trial counsel to re-open the prosecution case after closing arguments on sentencing).

77 Commentary, ABA Standards Relating To The Special Functions Of The Trial Judge, § 6-1.1(a) (1980).

78 Commentary, ABA Standards Relating To The Special Functions Of The Trial Judge, § 6-1.1 (1980).

7 United States v. Payne, 12 C.M.A. 455, 31 C.M.R. 41 (1961).

80 United States v. Thomas, 18 M.J. 545 (A.C.M.R. 1984).

81 United States v. Lewis, 16 C.M.A. 145, 36 C.M.R. 301 (1966); United States v. Cannon, 26 C.M.R. 593 (A.B.R. 1958).

82 ABA Standards Relating To The Special Functions Of The Trial Judge, § 6-3.2 (1980).
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in the court, the military judge should correct the counsel. Standard 6-3.5 provides that the judge should correct the
abuse and, if necessary, discipline the attoPdey.

b. The military judge’s relations with the partieBhe commentary on Canon 2 of the Code of Judicial Conduct
states that “a judge must avoid all impropriety and appearance of impropriety.” Legal institutions are public institutions
which will not function effectively unless the public has complete confidence in judges’ personal and professional
integrity. The military judge must be extraordinarily conscientious in complying with CarfénTBe military
community is a much tighter and more closely knit community than the civilian community. The nature of this
community makes the military courts’ emphasis upon the avoidance of impropriety an absolute imperative.

A judge can easily create the appearance of impropriety by engaging in ex parte communications with one of the
parties. Canon 3 of the Code of Judicial Conduct provides that the judge generally should“neither initiate nor consider
ex parte ... communications concerning a pending or impending proceéditahdard 6-2.1's condemnation of ex
parte communications is equally firm. “The trial judge should insist that neither the prosecutor nor the defense counsel
nor any other person discuss a pending case with the judge ex parte, except after adequate notice to all other partie:
and when authorized by law or in accordance with approved pragdidée Canon and Standard are designed to
safeguard the accused’s rights to confrontation and a trial on the record. If the military judge accepts ex parte
communications from the trial counsel, the accused cannot be certain that guilt will be determined solely on the basis
of the evidence in the record or that the accused has had an opportunity to confront all the witnesses. A violation of the
prohibition on ex parte communications can result in a denial of the accused’s constitutional rights. It is well-settled
that the judge may not discuss the case’s merits with the trial counsel in the defense counsel'§’dlser@eurt of
Military Appeals treats meetings between the military judge and the staff judge advocate or his or her representative in
a similar fashior¥® The military judge may, in certain cases, review the pretrial file which the staff judge advocate’s
office prepare§? The Court of Military Appeals has suggested, however, that if the judge is sitting without court
members, any right to examine the pretrial file is more limited than when sitting with court mé®nhera. practical
matter, the military judge’s reading of the pretrial investigation or the file of the staff judge advocate raises needless
issues in most cases. Though not ex parte, such communication may raise an appearance of impropriety. The practice i
best avoided.

The judge’s social relations can also create an appearance of impropriety. Social or business relations or friendships
must not create the suspicion that they constitute an element influencing judicial &r@acan 2 of the Code and
Standard 6- 1.5 expressly prohibit the judge only from permitting his social relations to influence his or her judicial
conduct?2 but the commentary on Standard 6-1.5 makes it clear that when read in the light of Canon 2, Standard 6-1.5
requires that the judge avoid creating any “appearance that suggests a special relalfonbkiCanon and Standard
pose peculiar problems for the military judge. Over the course of a military career, the military judge will become
closely acquainted with many of the staff judge advocates, trial counsel, and defense counsel with whom the military
judge will have official dealings. Many military installations have very limited housing facilities, and the military judge
might discover that a close neighbor is the staff judge advocate with whom the judge must work. It is true that the
military judge need not live “in ... seclusiof?but the military judge should be circumspect in social relations with
representatives of the convening authority.

c. The military judge’s independendéanon 1 of the Code of Judicial Conduct enjoins the judge to preserve “the
independence of the judiciary..%Canon 3 adds that the judge“should be unswayed by partisan interests, public

83 Id. at § 6-3.5.

84 See, e.g., United States v. Goodman, 3 M.J. 1 (C.M.A. 1977) (the military judge provided pretrial advice to the criminal investigator); United States v.
Reeves, 12 M.J. 763 (A.C.M.R. 1981) (the military judge who conducted the pretrial confinement hearing of this accused was not automatically an
investigating officer); United States v. Tomcheck, 4 M.J. 66 (C.M.A. 1977) (ethical violation for military judge to testify as an adverse character witness
against an accused); United States v. Conley, 4 M.J. 327 (C.M.A. 1978) (military judge became a witness for the prosecution when he used his expertise
as a handwriting examiner to compare questioned documents with accused’s handwriting); United States v. Berman, 28 M.J. 615 (A.F.C.M.R. 1989)
(military judge’s sexual relationship with trial counsel disqualified judge as to all cases in which trial counsel appeared).

85 ABA Code Of Judicial Conduct Canon 3 (1972).

86 ABA Standards Relating To The Special Functions Of The Trial Judge No. 6-2.1 (1980).

87 United States v. Gardner, 46 C.M.R. 1025 (A.C.M.R. 1972) (military judge received ex parte from the trial counsel a list of legal authorities and military
judge spoke with the trial counsel about the expected testimony of a witness); United States v. Copening, 34 M.J. 28 (C.M.A. 1992) (military judge
discussed ex parte alternative theories of admissibility for suppressed evidence which became relevant in a motion for reconsideration).

88 |n United States v. Priest, 42 C.M.R. 48 (C.M.A. 1970), and United States v. Powell, 42 C.M.R. 237 (C.M.A. 1970), the Court of Military Appeals held
that the military judge’s unrecorded conferences with the staff judge advocate or his representative constituted error.

89 United States v. Mitchell, 36 C.M.R. 14 (C.M.A. 1965) (reference to pretrial files will frequently assist trial judges in uncovering all legal issues in a
particular case).

9% United States v. Carroll, 43 C.M.R. 152 (C.M.A. 1971) (reading by military judge of pretrial advice and article 32 proceedings without knowledge and
consent of accused was error, but such error did not necessarily constitute reversible error. The issue was whether, because of the error, the accused
received a more severe sentence than might otherwise have been imposed). See also United States v. Paulin, 6 M.J. 38 (C.M.A. 1978).

91 ABA Code Of Judicial Conduct Cannon 2 and 5 (1972); ABA Standards Relating To The Special Functions Of The Trial Judge No. 6-1.5 (1980); see
United States v. Sherrod, 26 M.J. 30 (C.M.A. 1988) and United States v. Berman, 28 M.J. 615 (A.F.C.M.R. 1989).

92 ABA Code Of Judicial Conduct Canon 2 and 5 (1972); ABA Standards Relating To The Special Functions Of The Trial Judge No. 6-1.5 (1980).
93 Commentary, ABA Standards Relating To The Special Functions Of The Trial Judge, No. 6-1.5 (1980).

94 ABA Canons Of Judicial Ethics No. 33 (1937).

95 ABA Code Of Judicial Conduct Canon 1 (1972).
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clamor, or fear of criticism2¢ The military judge’s observance of these canons is especially important in light of the
charges of unlawful command influence which are occasionally leveled against the court-martial system. The Congress,
the President, The Judge Advocate General, and the Court of Military Appeals have all sought to insulate the military
judge from such influence. To a large extent, their efforts have been successful. The charge is an insistent one,
however, and the military judge can counter the charge only by scrupulously observing Canons 1 and 3. The military
judge must never give the public reason to believe that his or her independence has been compromised.

d. Conclusion.lt is the military judge’s responsibility to ensure that the trial is conducted in a fair and orderly
manne®” The purpose of the Code of Judicial Conduct and the Standards is to ensure that the judge fulfills that
responsibility. The Code’s canons and the Standards are ethical and professional rules that guarantee the proceeding’s
fundamental fairness. Whenever the military judge violates these rules, there is a strong likelihood that the military
judge has committed error, which the appellate courts will test for preffdice.

9% Jd.at Canon 3.

97 R.C.M. 801(a) discussion. The military judge also must be careful not to exceed “the permissible scope of public discussion of an on-going trial.” United
States v. Garwood, 20 M.J. 148, 151 (C.M.A. 1985).

98 See United States v. Wiggens, 25 M.J. 587 (A.C.M.R. 1987); United States v. Sherrod, 26 M.J. 30 (C.M.A. 1988).
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Chapter 4
The Court Members

4-1. General

A court-martial adjudicates the accused’s guilt or innocence. The convening authority selects the court members who
will make the adjudication, the military judge guides and instructs them, and counsel attempt to persuade them. Unless
the military judge has granted the accused’s request for trial by judge alone, the court members have the ultimate
responsibility of fulfilling the trial's purpose.

4-2. Court members’ qualifications

a. Court members in generalhere are three principal sources which establish court members’ qualifications and
disqualifications: the UCMJ, the Manual for Courts-Martial, and service regulations.

(1) Qualifications. Article 25 of the UCMJ establishes the statutory qualifications for court merhiférst, the
court member must be on active duty with the armed férdés court member need not be a member of the same
command or the same armed fortas the accused. If the court member is not a member of the convening authority’s
command, the member's own commander must consent to such service on tRelfcthatcourt member and the
accused are not members of the same armed force, the member is still qualified; but‘[w]hen a court-martial composed
of members of different armed forces is selected, at least a majority of the members should be of the same armed force
as the accused unless exigent circumstances make it impractical to do so without manifest injury to thé service.”
Because civilians lack a military status, they ordinarily are not qualified to serve as court members. Even where the
accused is a civilian, the UCMJ does not authorize civilians to serve as court mérbersnly exception to the
general rule is that members of two agencies, the National Oceanic and Atmospheric Administration and the Public
Health Service, are qualified to serve as court members while they are assigned to and serving with an afmed force.
Under such circumstances, these two agencies qualify as uniformed services.

Second, the court member must be in a qualified personnel category. There are three categories: commissioned
officers, warrant officers, and enlisted soldi2i@ommissioned officers qualify as court members for the trial of an
accused in any categot) Warrant officers qualify as court members for the trial of other warrant officers and enlisted
soldiers!! A warrant officer is not qualified to serve as a court member in the trial of a commissionedléfficer.
enlisted soldier is not qualified to serve as a court member in the trial of a commissioned or warrari @fficer.
enlisted soldier may serve as a court member in the trial of another enlisted soldier if the accused specifically requests
enlisted soldiers orally on the record, or in writing; the personal request is a jurisdictional requifefimenenlisted
court member must not be a member of the accused’s°ufite exclusion of members of the accused’s own unit
raises three questions.

The first question is: How is a unit defined? Article 25(c)(2) of the UCMJ states that a unit is “any regularly
organized body as defined by the Secretary concerned, but in no case may it be a body larger than a company,
squadron, ship’s crew, or body corresponding to one of tABinr&spective of size, the body constitutes a single unit
if the body meets the statutory definition of the téfrin a case in which the company’s assigned strength was almost
1,000 men, a Board of Review stated that:

[A]ls the size of Army units is no longer regulated by statute, we do not attribute to the Congress an intention to

1 UcMJ art. 25.
Id.; R.C.M. 502(a)(1); R.C.M. 103 discussion states that:

N

“Active duty” means full-time duty in the active military service of the United States. It includes full-time training duty, annual training duty, and
attendance while in the active military service, at a school designated a service school by law or by the Secretary of the military department
concerned.

R.C.M. 503(a)(3).
d

Id. Such concurrence “may be oral and need not be shown by the record of trial.” /d. discussion.
Id. discussion.

UCMJ art. 25.

R.C.M. 502(a) discussion.

Id.

10 R.C.M. 502(a)(1)(A).

1 R.C.M. 502(a)(1)(B).

12 g,

13 R.C.M. 502(a)(1)(C).

14 |d.See, e.g. United States v. Brookins, 33 M.J. 793 (A.C.M.R. 1991).

15 UCMJ art. 25.

16 g,

17 Jd., United States v. Wilson, 21 M.J. 193 (C.M.A. 1986); United States v. Scott, 25 C.M.R. 636 (A.B.R. 1958).
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apply the terms “unit”’or “company” to military bodies of any particular strength or composition. ... [Clompanies
as now organized may vary widely in their authorized strengths, and their actual strength can fluctuate from less
than that considered normal for a squad or platoon to more than battalid§ size.

Thus, all the enlisted soldiers of the accused’'s company were considered members of the unit and disqualified from
serving as members of the accused’s court-martial.

The second question is: For purposes of article 25, who is considered a member of the unit? Is the membership
restricted to persons formally assigned to the unit, or does membership include persons attached to or on temporary
duty with the unit? Before the UCMJ's enactment, the Articles of War referred to enlisted soldiers “assigned” to the
accused’s unit? Construing this language, one Board of Review held that only persons “formally” assigned to the
same unit as the accused were within the proscriptidine UCMJ, however, uses broader language; it refers to “a
member of the same ungY Congress’ use of broader language in the UCMJ suggests that Congress intended to
extend the disqualification to enlisted soldiers attached to the accused®d Alitough ineligible, participation by
such an enlisted court member is a nonjurisdictional defect that can be waived by failure t83object.

The third question is: What is the critical time for determining whether the accused and the enlisted court member
were members of the same unit? Is the critical time (1) the date of the offense’s commission, (2) the date of trial, or (3)
both dates? One Board of Review stated that “[g]uite clearly, the Article (25) provides at least that membership in the
same unit at the time of trial is not permitt@d.A purposive construction of the statute would be that both times are
critical. If a person is in the same unit as the accused at the time of the offense or the trial, that person is likely to be
exposed to prejudicial pretrial information. The statute should be construed liberally to effectuate its purpose; and so
construed, the statute bars enlisted soldiers who were members of the accused’s unit at the time of the offense or at the
time of trial.

While there are requirements as to active duty and personnel category, there are no absolute requirements as to th
member’s rank. An accused should not be tried by a court with any members below the accused in graéelbarank.
member who is junior in rank to the accused does sit, the error is not jurisdiétional.

(2) Disqualifications. Article 25(d)(2) provides that accusers, prosecution witnesses, investigating officers, and
counsel in the same case are ineligible as court merfbAr@roblem occasionally arises when a court member has
certified or authenticated a prosecution exhibit. For example, where a court member has signed the morning report
extract in an AWOL cag8 or the ship’s diary in an AWOL/missing movement c#she or she has been deemed a
prosecution witness and, hence, disqualified. The court member also becomes a prosecution witness if the trial counsel
introduces a record of previous convictions signed by the court méflmea similar fact situation, where the court
member had signed the accused’s service record, the court disqualified the court member on the theory that, in the
process of preparing the service record, the court member had become an investigating bffmee. case, where the
court member authenticated the accused’s service record but the accused had plead guilty, the Navy Board of Review
refused to find erro¥?2 Reaching a contrary result, however, an Air Force Board of Review argued that “we are dealing
with the question of the competency of a member of a court, which question is independent of and completely
disassociated from the accused’s plea. Obviously, the qualifications of a member of a court are not contingent upon nor
affected by the accused’s ple®.”

(3) Unavailability by regulationBy regulation, the services may restrict the availability of certain merib&a.
example, Army regulations provide that Chaplains, Medical Corps officers, Medical Specialist Corps officers, Dental

-

8 Scott, 25 C.M.R. at 640;see also United States v. Timmons, 49 C.M.R. 94 (N.C.M.R. 1974).

9 United States v. Quimbo, No. 335865, 2 B.R.J.C. (1949).

20 d.

21 UCMJ art. 25(c) (1).

22 The twin purposes of the disqualification are to ensure the selection of members without any previous bias against the accused, and to prevent ill
feelings from developing among the members of the same unit. Enlisted soldiers attached to a unit are as exposed to prejudicial information, circulating
within the unit, as assigned members. Il will between an assigned and attached member of a unit can be just as disruptive as ill will between two
assigned members of the unit. It would serve the legislative purposes to construe the disqualification extending to at least members attached to the
accused’s unit.

23 United States v. Wilson, 21 M.J. 193 (C.M.A. 1986); accord United States v. Kimball, 13 M.J. 659 (N.M.C.M.R. 1982); United States v. Tagert, 11 M.J.
677 (N.M.C.M.R. 1981).

24 United States v. Cook, 16 C.M.R. 404, 406 (N.B.R. 1954).

25 UCMJ art. 25; R.C.M. 503(a)(1) discussion; R.C.M. 912(f)(I)(k) (unless unavoidable).

26 United States v. McGee, 15 M.J. 1004 (N.M.C.M.R. 1983) (error waived by a failure to object). See alsoUnited States v. Schneider, A.C.M. 9003419
(A.C.M.R. 31 Jan 1992).

27 UCMJ art. 25.

28 United States v. Beeks, 9 C.M.R. 743 (A.F.B.R. 1953).

29 United States v. Wells, 4 C.M.R. 501 (C.G.B.R. 1952).

30 United States v. Smith, 16 C.M.R. 453 (C.G.B.R. 1954); United States v. Hurst, 11 C.M.R. 649 (C.G.B.R. 1953).

31 United States v. McDermott, 14 C.M.R. 473 (N.B.R. 1953).

32 United States v. Forehand, 8 C.M.R. 564 (N.B.R. 1953).

33 United States v. Morris, 9 C.M.R. 786, 788 (A.F.B.R. 1953).

34 AR 27-10, chap. 7 contains a reference of such restrictions.

i
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Corps officers, Veterinary Corps officers, Army Nurse Corps officers and Inspectors General are normally not available
for detail as court membeft3.

(4) Specific types of court membefiere has been some confusion concerning specific types of court members.
Lawyers are qualified to serve as court members. As chapter 3 pointed out, the Articles of War contemplated that one
of the court members could be a lawyer. However, the advent of the military judge makes it unnecessary to include a
lawyer among the court members. Moreover, there is a danger that, if one court member is a lawyer, he or she will
usurp the other members’ functions, or they will be unduly swayed by the lawyer’s views. Consequently, the Court of
Military Appeals discourages the practice of detailing legal officers as court metfbers.

Similarly, military police personnel are not per se disqualified from court membéfsBipurts have discouraged
the unnecessary selection of military police, however. “At the risk of being redundant—we say again—individuals
assigned to military police duties should not be appointed as members of courts- martial. Those who are the principal
law enforcement officers at an installation must not3e0f course military police are subject to challenge to the
same extent as any other member for proper reasons.

b. The president of the coufhe senior detailed member of the court is its presifelfitsomeone other than the
senior member serves as president but the error does not appear to have had any effect upon the trial's outcome, the
error is harmles®

c. Selection of memberSubject to the foregoing qualifications and disqualifications, the convening authority is
directed to “detail
... such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education,
training, experience, length of service, and judicial temperariéMiithin these criteria, the convening authority has
broad discretion in selecting court memberdRifRank, however, may not be used as a device for the systematic
exclusion of qualified court membetd The convening authority may intentionally include members of a particular
gender, provided inclusion is for a proper purpsEhe convening authority may rely on the recommendations of the
staff and subordinate commanders who nominate prospective court mémbhles.convening authority may even
appoint a court selected by a convening authority of another command or members from another command or armed
force if made available by their comman@@Persons working in the prosecutorial arm of the convening authority’s
staff should not participate in the selection of members because of the appearance of impropriety that*is raised.

4-3. Court members’ duties

a. Court members in generalhe court members have essentially the same duties as civilian jurors. The members
must be present throughout the entire trial except for out of court hearings on motions and other matters. The members
hear or see the evidence presented by the prosecution and defense and, after receiving instructions on the applicable
law, retire to deliberate and vote on the accused’s guilt or innocence. Unlike most civilian jurors, the members, in the
event a finding of guilty is returned, also hear evidence in extenuation, mitigation, and aggravation, and, after receiving
instructions on sentencing matters, retire to deliberate and vote on an appropriate sentence. During the deliberations on
findings and sentence, each member has an equal vote; no member may use rank or position to influence another
member's voté3

In discharging their duties, the members may consider only the evidence presented in open court and included in the

35 d.

36 United States v. Sears, 6 C.M.A. 661, 20 C.M.R. 377 (1956); see also United States v. Worrell, 3 M.J. 817 (A.F.C.M.R. 1977).

37 United States v. Hedges, 11 C.M.A. 642, 29 C.M.R. 458 (1960).

38 United States v. Swagger, 16 M.J. 759, 760 (A.C.M.R. 1983).

39 R.C.M. 502(b)(1).

40 United States v. Pulliam, 3 C.M.A. 95, 11 C.M.R. 95 (1953); United States v. Emery, 1 C.M.R. 643 (A.F.B.R. 1951).

41 UCMJ art. 25(d)(2).

42 See generally Schwender, One Potato, Two Potato ... : A Method to Select Court Members, The Army Lawyer, May 1984, at 12.

43 United States v. McClain, 22 M.J. 124 (C.M.A. 1986) (improper exclusion of junior personnel based on tendency to give lighter sentences); United
States v. Redman, 33 M.J. 679 (A.C.M.R. 1991); United States v. Daigle, 1 M.J. 139 (C.M.A. 1975) (fixed policy of excluding all lieutenants and warrant
officers was improper); United States v. Greene, 20 C.M.A. 232, 43 C.M.R. 72 (1970) (selection criteria that resulted in no member of the rank of major or
below resulted in an appearance of impropriety); United States v. Crawford, 15 C.M.A. 31, 35 C.M.R. 3 (1964); United States v. Autrey, 20 M.J. 912
(A.C.M.R. 1985); but see United States v. Yager, 7 M.J. 171 (C.M.A. 1979) (exclusion of persons in grades below E-3 permissible where there was a
demonstrable relationship between exclusion and the selection criteria of the Code); also United States v. Carman, 19 M.J. 932 (A.C.M.R. 1985); United
States v. Delp, 11 M.J. 836 (A.C.M.R. 1981). Deliberate inclusion of a court member is permissible, however. United States v. Crawford, 15 C.M.A. 31, 35
C.M.R. 3 (1964) (deliberate inclusion of minority member); United States v. Smith, 18 M.J. 704 (A.C.M.R. 1984) (deliberate inclusion of female member);
United States v. Nixon, 33 M.J. 433 (C.M.A. 1991) (although selection of only senior NCOs created an appearance of evil, the convening authority did not
categorically exclude lower grades from consideration).

44 United States v. Smith, 27 M.J. 242 (C.M.A. 1988).

45 United States v. Marsh, 21 M.J. 445 (C.M.A. 1986); United States v. Kemp, 46 C.M.R. 152 (C.M.A. 1973).

46 R.C.M. 503(a)(3); United States v. May, 50 C.M.R. 416 (N.C.M.R. 1975); United States v. Alvarez, 5 M.J. 762 (A.C.M.R. 1978). But see United States
v. Hilow, 32 M.J. 439 (C.M.A. 1991) (improper staff assistance tainted the selection process).

47 United States v. Marsh, 21 M.J. 445 (C.M.A. 1986); United States v. Cherry, 14 M.J. 251 (C.M.A. 1982).

48 United States v. Accordino, 20 M.J. 1102 (C.M.A. 1985).

©
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record. For this reason, there are restrictions on court members’ communications with other court members and other
participants in the trial. Members may not discuss the case with other court members until the case is submitted to
them for findings. Members may not communicate with witnesses during the trial. Private communications between a
court member and witness deprive the accused of the guarantees of confrontation and cross-examination. If a court
member communicates with a witness concerning the case, there is a rebuttable presumption of prejudice. The
Government can rebut the presumption only by a “clear and positive showing that the improper communication ... did
not and could not operate in any way to influence the deciéfon.”

The problem of improper communication also arises when the president of the court confers with the staff judge
advocate during the trial. Such conferences are clearly unauthorized. The accused is entitled to a fair and impartial trial
by a court uninfluenced from outside sources. The decision of court members should be predicated only upon evidence
and instructions obtained in the courtrogfiike other improper communications, a conference between the president
and the staff judge advocate raises a presumption of prefldidee Government can rebut the presumption by
showing that the conference concerned purely administrative ni&tt@he presumption stands, however, if the
evidence shows that the conferees discussed such substantial matters as a confession’s admissibility or the evidence’
sufficiency®3

The appellate courts have been justifiably strict in scrutinizing private communications. The accused has rights to
confrontation and appellate review on the record. These rights would be meaningless if the courts were to permit court
members to engage in off- the-record conversations with other participants in the trial.

b. The president of the couihe president’s role is similar to that of a foreman of a civilian jury. The president
presides over closed sessions when the members deliberate and speaks for the members in announcing findings o
sentence or requesting instructions from the military ji¥dge.

A military judge must be detailed to every general court-mafi#, at a special court-martial, the convening
authority does not detail a military judge, the president’s duties are more extensive. In addition to the duties already
mentioned, the president assumes most of the duties of the military>fudge.

49 United States v. Adamiak, 15 C.M.R. 412, 418 (C.M.A. 1954) (court members and witness discussed witness’ testimony during recess of court); United
States v. Almeida, 19 M.J. 874 (A.F.C.M.R. 1985) (Government successfully rebutted presumption of prejudice); United States v. Gaston, 45 C.M.R. 837
(A.C.M.R. 1972) (communication regarding the accused from an outside third party to two court members during a recess prior to findings).

50 United States v. Franklin, 9 C.M.R. 741 (A.F.B.R. 1953) (off-the-record conference between trial counsel and president of the court).

51 United States v. Aguilera, 40 C.M.R. 168 (C.M.A. 1969).

52 United States v. Nicholson, 27 C.M.R. 260 (C.M.A. 1959) (Government showed that court members were only asking for comparison of pay grades
between different services); United States v. Cox, 23 C.M.R. 535 (A.B.R. 1956) (SJA and president of court conferred during adjournment concerning
procedural aspects of investigation requested by court. No prejudice found where case showed compelling evidence of the accused’s guilt.); United States
v. Willingham, 20 C.M.R. 575 (A.F.B.R. 1955) (president of court and staff legal officer conferred during recess. Error held not prejudicial as only
procedural matters were discussed.).

53 United States v. Guest, 11 C.M.R. 147 (C.M.A. 1953) (prejudicial for SJA to furnish legal authorities to president of court).

54 R.C.M. 502(b).

55 UCMJ art. 26(a).

56 R.C.M. 502(b)(2)(C); see also supra chap. 3; AR 27-10, para. 8-4.
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Chapter 5
The Defense Counsel

5-1. General

The Supreme Court has consistently emphasized that the effective assistance of counsel is an essential element of a fair
trial. In Powell v. Alabama, Mr. Justice Sutherland wrote that:

Even the intelligent and educated layman has small and sometimes no skill in the science of law... Left without
the aid of counsel he may be put on trial without a proper charge and convicted upon incompetent evidence, or
evidence irrelevant to the issue or otherwise inadmissible ... He [the accused] requires the guiding hand of
counsel at every step in the proceeding againstZhim.

In a long line of cases, including Gideon v. Wainwrighhd Argersinger v. Hamlifh,the Supreme Court has
expanded and protected the right to counsel. Although the assistance of counsel is as important in a court-martial trial
as it is in a civilian criminal trial, the Supreme Court held in Middendorf v. Reitigt an accused at a summary
court-martial does not have a right to coufsthis chapter discusses the means by which the accused obtains counsel
and the standards by which the courts measure the adequacy of counsel’'s representation of the accused.

5-2. The Trial Defense Service

In the eyes of many, there has always been an inherent conflict of interest in having a defense counsel, paid by the
United States and rated by the staff judge advocate, represent an accused in a court-martial styled “United States v.
Accused.” At least in part to alleviate this perceptidhe defense function went through a metamorphosis between
1975 and 1988.Starting with a directive from The Judge Advocate General that defense counsel should be rated by
the senior defense counsel in the comntaadd moving through test programs in various comméhtise structure
of the defense function became more and more an independent entity.

On 7 November 1980 the U.S. Army Trial Defense Service (USATDS) was permanently establidBad.DS is
an activity of the U.S. Army Legal Services Agency (USALSA), a field operating agency of The Judge Advocate
Generalt2 Approximately 200 judge advocates are assigned to USATDS, serving in field offices around th® world.
Each USATDS counsel is rated by a senior defense counsel (SDC), and SDC’s are rated by one of nine regional
defense counsel (RDCY.

USATDS obtains funding through the commander, USAIX84evelops its own programs and plans the training for
defense counséf and handles the detail of defense counsel to individual acéli3e. defense function is now being
carried out by judge advocates who are independent and free to zealously represent their clients.

5-3. The initial detail of counsel

The chief, USATDS, or his delegate must detail counsel to represent the accused in a general or special cddrt-martial.
The detailed counsel is provided to the accused without cost.

Legally qualified counsel must be detailed to represent the accused in a general court!®nidréatrial and
defense counsel in a general court-martial must be: (1) a judge advocate or law specialist who is a graduate of an
accredited law school or a member of the bar of a Federal court or of the highest court of a state; and (2) certified as
competent by The Judge Advocate Gen&talrmy regulations also provide that appointees to the Judge Advocate

1287 U.S. 45 (1932).

2 |d. at 69.

3 372 U.S. 335 (1963).

4 407 U.S. 25 (1972).

5425 U.S. 25 (1976).

6 Id.

7 Fact Sheet: US Army Trial Defense Service, The Army Lawyer, Jan. 1981, at 27.

8 See generally, Howell, TDS: The Establishment of the U.S. Army Trial Defense Service, 100 Mil. L. Rev. 4 (1983) [hereinafter cited as Howell].
9 Field Defense Services, The Army Lawyer, Oct. 1976, at 1, 6.

10 See Howell,supra note 8, at 35-50.

11 jd. at 45.

12 AR 27-10, para. 6-3.

13 The majority of these judge advocates serve as trial defense counsel “whose primary duties are to represent soldiers in courts-martial, administrative
boards, and other proceedings and act as consulting counsel as required by law or regulations.” /d. at para. 6-3h.
14 USATDS Standard Operating Procedure.

15 AR 27-10, para. 6-5a.

16 |d. at para. 6-6.

17 |d. at para. 6-9.

18 Jd. at para. 6-9 (may be delegated to senior defense counsel).

19 UCMJ art. 27.

20 d.
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General's Corps be graduates of an accredited law school and members of the bar of a Federal court or of the highest
court of a staté!

In a special court-martial, legally qualified defense counsel are also detailed for the dédusedccused must be
afforded the opportunity to be represented at trial by legally qualified cotinsel.

The UCMJ states that legally qualified counsel must be provided in a special court-martial unless “physical
conditions or military exigencies” make legally qualified counsel unavaifablelegally qualified counsel is not
provided, the convening authority must prepare a detailed written statement explaining why legally qualified counsel
was unavailablé® The statement is appended to the record of trial to permit appellate review of the denial of the
request for legally qualified couns®l This requirement is clearly incongruous as the convening authority no longer
details defense counsel in the Army. A change to the UCMJ that would require the chief, USATDS, or his or her
delegate to make such an explanation, if ever needed, would provide consistency in this area. A bad conduct discharge
may not be adjudged by a special court-martial unless “counsel qualified under Article 27(b) (legally qualified counsel)
was detailed to represent the accugéd\bte, however, that R.C.M. 502 goes beyond the UCMJ and requires detailed
counsel in a special court-martial to be certified under article 27(b).

While the accused has a right to legally qualified counsel, he or she does not have a right to counsel of any
particular rank or experien@®.lt is good practice to detail defense counsel roughly equal to the trial counsel in ability
and experience. If the trial counsel is markedly superior in ability or experience, there is a risk that the accused may
raise the issue of inadequate represent&fion.

In addition to detailing defense counsel, the USATDS may detail associate c8ulfishle USATDS details an
associate defense counsel, the chief and associate counsel constitute a defelsélitem@mbers of the defense team
should be present at the trfdlIf the associate defense counsel is absent, the record should reflect the accused’s
consent to the absengd&Where the record does not contain the accused’s express consent, however, there is no
prejudicial error if it can be fairly inferred from the record that the accused in fact consented to the associate counsel’s
absencé? If the chief defense counsel is absent, the record should reflect the accused’s consent to counsel®8 absence.
Again, even if the record does not contain an express consent, the court may infer the accused’s consent from the
record3® In addition to associate counsel, who must be certified, assistant defense counsel may be detailed to general
or special courts-martidf. Such an assistant counsel need only be a commissioned #fficer.

5-4. The replacement of detailed counsel
The authority that details defense counsel can easily replace a detailed counsel before an attorney-client relationship
has formed® The detailing authority may excuse or change such counsel without showing*tause.

Once an attorney-client relationship has formed, however, the severing of such a relationship through the replace-
ment of detailed counsel can be very difficult. The detailing authority can replace such counsel only under very limited
circumstance$! Clearly, detailed counsel may be excused or replaced at the express request of thé%Detsibed
defense counsel will also normally be excused when the accused has obtained individual military*Tdinesel.
Manual also recognizes that the attorney-client relationship may have to yield to other good cause shown on the

21 AR 135-100, para. 3-13 (1 Feb. 1984); AR 601-102, para. 4h, 4i(1 Oct. 1981).

22 UcMJ art. 27(c); R.C.M. 501(b).

23 R.C.M. 502(d). Almost all accused avail themselves of this right. A very small percentage of military accused at special or general court-martial opt for
self-representation. Such pro se defense is permitted only after a suitable inquiry by the military judge. R.C.M. 506(d). It is error to summarily deny the
accused’s request to proceed pro se. United States v. Tanner, 16 M.J. 930 (N.M.C.M.R. 1983).

24 UCMJ art. 27(c)(1).

25 d.

26 g,

27 AR 27-10, para. 5-24a.

28 R.C.M. 502(d)(2).

29 See,e.g., United States v. Cronic, 466 U.S. 648 (1984); United States v. Tellier, 32 C.M.R. 323 (C.M.A. 1962).

30 R.C.M. 502(d)(2).

31 United States v. Nichelson, 39 C.M.R. 69 (C.M.A. 1968).

32 g,

33 United States v. Howard, 39 C.M.R. 433 (A.B.R. 1968).

34 Id.

35 39 C.M.R. 69 (C.M.A. 1968).

36 Id.

37 R.C.M. 502(d)(2).

38 |d. Assistant counsel should not be permitted to act in the absence of qualified counsel.

39 R.C.M. 505(d)(2)(A).

40 d.

41 R.C.M. 505(d)(2)(B). United States v. Gnibus, 21 M.J. 1 (C.M.A. 1985).

42 R.C.M. 506(c).

43 R.C.M. 506(b)(3). The detailing authority may allow detailed counsel to remain on the case as associate counsel if requested by the accused. The
military judge cannot misadvise the accused. In United States v. Johnson, 21 M.J. 211 (C.M.A. 1981), the military judge improperly advised the accused
that if he obtained individual military counsel, he would“automatically” lose the service of his detailed counsel.
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record?* “Good cause” will include physical disability, military exigency, and extraordinary circumstéhbas will
not include those“temporary inconveniences which are incident to normal conditions of militaf§ Wéé&never new
counsel is detailed without the consent of the accused, the courts will closely scrutinize thé’action.

5-5. Individual military counsel

In addition to the right of self representation and the right to detailed defense counsel, the accused also enjoys the
option of requesting a military counsel of the accused’s own selection if such counsel is reasonably ®vailable.
However, there is an important exception: in a general or special court-martial the accused may not select a layman
military member as individual counsel. In United States v. Kraskod8khs, Court of Military Appeals announced the

rule that, in a general court-martial, the defense, whether detailed or individual, must be an attorney. In any case, the
military judge or president of a special court-martial without a military judge may permit a layman to sit at the counsel
table and consult with the accused; but the accused may not select a layman for active representation as individual
counsel in a general or special court-mafffal.

At one time the courts interpreted “reasonably available” very broadly, and counsel were occasionally transported
around the world to represent military accused. Amendments to the UCMJ in 1981 allowed the services to determine
reasonable availabilit}t The term reasonably available was then defined in a change to the 1969 1andaby
regulatio?® in a much more restrictive way. The present restrictions in the 1984 Nl regulatior?® are
similarly very restrictive and result in most individually requested counsel being USATDS counsel from the same or a
nearby location.

The procedure for requesting individual military counsel is very straightforward. The request, with all necessary
details, is sent through the trial counsel to the convening autRbrifythe requested counsel is one of those
determined to be not reasonably available under the Manual or regulation, then the convening authority shall deny the
request and notify the accus&dThe convening authority will not deny the request if the accused asserts either an

44 R.C.M. 505(d)(2)(B).

45 E.g., United States v. Hanson, 24 M.J. 377 (C.M.A. 1987) (military judge acted within the bounds of his authority in reducing detailed defense counsel
to the status of assistant defense counsel and detailing additional counsel to represent accused based on belief he had not adequately investigated the
case); United States v. Jones, 4 M.J. 545 (A.C.M.R. 1978) (defense counsel's release from active duty). Cf. United States v. Baca, 27 M.J. 110 (C.M.A.
1988) (military judge improperly severed attorney-client relationship when chief defense counsel testified on behalf of accused on a competency motion
litigated by the associate defense counsel).

46 R.C.M. 505(f).See, e.g., United States v. Catt, 1 M.J. 41 (C.M.A. 1975) (prior participation in a minor way in the Government's preparation of the case
by detailed defense counsel did not automatically require that counsel be replaced); United States v. Timberlake, 46 C.M.R. 117 (C.M.A. 1973) (deep-
seated differences between counsel and accused plus permanent change of station of defense counsel).

47 United States v. Gnibus, 21 M.J. 1 (C.M.A. 1985); United States v. Miller, 2 M.J. 767 (A.C.M.R. 1976).

48 R.C.M. 506(a).

49 26 C.M.R. 387 (C.M.A. 1958).

0 R.C.M. 506(e).

1 UCMJ art. 38(b) amended 20 Nov. 1981. Military Justice Amendments of 1981, Pub. L. No. 97-81, § 4(b)(7), 95 Stat. 1088.

2 MCM, 1969 (rev. ed.), para 48(b).

53 AR 27-10.

4 R.C.M.506(b)(1). The following persons are not reasonably available:

(A) A general or flag officer;

(B) A trial or appellate military judge;

(C) A trial counsel;

(D) An appellate defense or government counsel;

(E) A principal legal advisor to a command, organization, or agency and, when such command, organization, or agency has general court-martial
jurisdiction, the principal assistant of such an advisor;

(F) An instructor or student at a service school or academy;

(G) A student at a college or university;

(H) A member of the staff of the Judge Advocate General of the Army, Navy, or Air Force, the chief counsel of the Coast Guard, or the director, Judge
Advocate Division, Headquarters, Marine Corps.

55 AR 27-10, para. 6-10b. The following persons are also deemed not reasonably available to serve as individual military counsel:

a. USATDS counsel assigned to and with duty station at the office of the chief, USATDS.

b. Senior Regional Defense Counsel, Europe.

c. USATDS counsel assigned outside the USATDS region in which the trial or article 32, UCMJ, investigation will be held, unless the requested
counsel is stationed within 100 miles of the situs of the trial or investigation.

d. USATDS counsel whose duty stations are in Panama, Hawaii or Alaska, for article 32, UCMJ, investigations or trials held outside Panama, Hawaii,
or Alaska, respectively.

AR 27-10, para. 57, also contains further restrictions stating that the chief of Military Justice/Criminal Law Section, or persons serving in an equivalent
position are also deemed not reasonably available. AR 27-10, para. 5-7d, lists relevant factors to determine the reasonable availability of counsel.
56 AR 27-10, para. 5-7f(2). Requests will, as a minimum, contain the following information:

a. Name, grade, and station of the requested counsel.

b. Name, grade, and station of the accused and his or her detailed defense counsel.

c. UCMJ article(s) violated and a summary of the offense(s).

d. Date charges preferred and status of case; e.g., referred for investigation under article 32, UCMJ, referred for trial by GCM, bad-conduct discharge
(BCD) SPCM, or regular SPCM.e.

e. Date and nature of pretrial restraint, if any.

f. Anticipated date and length of trial or hearing.

g. Existence of an attorney-client relationship between the requested counsel and the accused, in this or any prior case.

h. Special circumstances or other factors relevant to determine availability.

57 R.C.M. 506(b)(2); AR 27-10, para. 5-7f(1).

a o o
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existing attorney-client relationship or that the requested counsel will become reasonably available by the date of the
trial.>® A request that has not been denied by the convening authority will be forwarded to the commander or
supervisor of the requested per§®i.hat authority will then make a determination of reasonable avail&Bitigsed

upon factors prescribed in the regulatfnf the determination is adverse, the accused may appeal to the next higher
level of command? The standard for review is whether the commander has abused his or her di€€nétitwe.

appeal is also denied the accused must raise the request again at trial in order to preserve the issuebfor appeal.
Obviously, in order to review the decision at trial it is necessary that the authorities who denied the request for
individual military counsel set forth in detail the reasons for the denial of the régést.remedy at trial, even if it is
determined that there was an abuse of discretion, is not disffiggs. Manual requires the military judge to make a
record of the facts and grant any continuances that might be necessary, but the military judge may not dismiss the
charges on this issi&é.

5-6. Individual civilian counsel

The article 32 investigating officer, the detailed defense counsel, and the military judge must advise the accused of the
right to individual civilian counsel as well as the right to individual military coutfsélhile the Government furnishes

military counsel at no expense to the accused, the accused must obtain civilian counsel at no expense to the
Governmen$?

If the accused indicates a desire to obtain civilian counsel, one must be given a fair opportunity to do so. The Court
of Military Appeals has stated that “it ought to be an extremely unusual case when a man is forced to forego civilian
counsel and go to trial with assigned military counsel rejected by Rimille military judge can ensure that the
accused has a fair opportunity to retain civilian counsel by granting a reasonable continuance. In the final analysis,
however, the granting or denial of a motion for continuance lies within the military judge’s sound didérttidwe.
accused has been granted an ample opportunity to retain civilian counsel, including one or two continuances, the
judge’s denial of an additional continuance is not effor.

Just as there are limitations upon the types of military members the accused may select as counsel, there are
limitations upon the type of civilian counsel the accused may retain. Individual counsel must be legally d@ialifesd.

Court of Military Appeals has stated that in a general court-martial, counsel must be a lawyer of a “recogniZed bar.”
Courts have, for example, permitted a British solicifogn attorney admitted to practice in the Republic of the
Philippines’® and a member of the bar of the Federal Republic of Gerfhamypractice before courts-martial. The

58 Id.
59 Jd.
60 R.C.M. 506(b)(2); AR 27-10, para. 5-7f(1); United States v. Hacrow, 9 M.J. 669 (N.C.M.R. 1980).
61 AR 27-10, para. 5-7d.
In determining the availability of counsel not governed by the provisions of paragraph 5-7c., above, the responsible authority under R.C.M. 506(b)(1)
may consider all relevant factors, including, but not limited to, the following:
a. The requested counsel's duty position, responsibilities, and workload.
b. Any ethical considerations that might prohibit or limit the participation of the requested counsel.
c. Time and distance factors; i.e., travel to and from the situs, anticipated date, and length of trial or hearing.
d. The effect of the requested counsel's absence on the proper representation of the requested counsel’s other clients.
e. The number of counsel assigned as trial or assistant trial counsel to the article 32, UCMJ, investigation or trial.
f. The nature and complexity of the charges and legal issues involved in the case.
g. The experience level, duties, and caseload of the detailed military defense counsel.
h. Overall impact of the requested counsel's absence on the ability of the requested counsel’s office to perform its required mission; e.g., personnel
strength, scheduled departures or leaves, and unit training and mission requirements.
62 R.C.M. 506(b)(2). No appeal, however, may be made which requires action at the departmental or higher level.
63 United States v. Quinones, 50 C.M.R. 476 (C.M.A. 1975).
64 R.C.M. 905(b)(6); United States v. Cutting, 34 C.M.R. 127 (C.M.A. 1964).
65 United States v. Gatewood, 35 C.M.R. 405 (C.M.A.
66 United States v. Redding, 11 M.J. 100 (C.M.A. 1981); R.C.M. 906(b)(2).
67 R.C.M. 906(b)(2).
68 See UCMJ art. 32; R.C.M. 502(d)(6) discussion; United States v. Johnson, 21 M.J. 211 (C.M.A. 1986); United States v. Donohew, 39 C.M.R. 149
(C.M.A. 1969). See also United States v. Jorge, 50 C.M.R. 845 (C.M.A. 1975) (the military judge erred in failing to advise the accused of his right to
request civilian counsel even though the accused was represented by individual military counsel at trial).
69 R.C.M. 506(a).
70 United States v. Kinard, 45 C.M.R. 74, 77 (C.M.A. 1972).
1.
72 United States v. Thomas, 22 M.J. 57 (C.M.A. 1986) (the exercise of the right to civilian counsel is not absolute but must be balanced against society’s
interest in expeditious administration of justice); United States v. Thomas, 33 M.J. 694 (A.C.M.R. 1991) (abuse of discretion to deny continuance to retain
civilian counsel); United States v. Hampton, 50 C.M.R. 531 (N.C.M.R. 1975) (court held that the military judge did not abuse his discretion by denying a
third continuance when the civilian counsel was unable to appear because of being involved in a trial in another jurisdiction and the accused was
defended by two military counsel, individual and appointed).
73 R.C.M. 502(d).
74 United States v. Kraskouskas, 26 C.M.R. 387, 389 (C.M.A. 1958); R.C.M. 502(d) extends to special courts-martial.
75 United States v. Harris, 26 C.M.R. 273 (C.M.A. 1958).
76 United States v. George, 35 C.M.R. 801 (A.F.B.R. 1965).
77 United States v. Easter, 40 C.M.R. 731 (A.C.M.R. 1969).
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determination of whether a foreign attorney is qualified to practice before a court-martial will be made by the military
judge’® The military judge should primarily look at the counsel’s training and familiarity with general principles of
criminal law that apply in a court-marti&l.

5-7. Withdrawal by detailed counsel

If the accused obtains individual counsel, the accused may excuse or retain detailed military counsel. Unless the
accused expresses a contrary intention, retained detailed counsel becomes the associate to the individual civilian
counsel; the individual civilian counsel is the chief counsel in charge of the case. The accused may stipulate that
detailed counsel will be the chief counsel. In the typical case, though, the detailed counsel is the associate.

If the accused desires the detailed counsel to serve as associate, the detailed counsel should comply with the
accused’s desire. If the detailed counsel remains as associate counsel, he or she is obliged to cooperate with individua
counsel. The two counsel might disagree over tactics. If they cannot resolve their disagreement, they should inform the
accused of the dispute and permit the accused to resolve the disagreement. If the detailed counsel cannot in gooc
conscience accept the accused’s decision or if the dispute has strained the relations with individual counsel to the point
that they cannot work together as a defense team, the detailed counsel should ask the military judge to permit
withdrawal from the case. Rule 1.16(b)(3) of the Rules of Professional Conduct for Lawyers allows permissive
withdrawal in these circumstanc¥s.

5-8. The disqualification of counsel

The counsel who patrticipate in courts-martial are subject to the normal ethical prohibitions against representation of
conflicting interests and disclosure of a client’s confidefé&ased upon these ethical mandates, the Congress in the
UCMJ, the President in the Manual, and the Court of Military Appeals in its decisions, have developed a number of
rules of disqualification: a person who has acted as investigating officer, military judge, or court member in a case may
not subsequently act as trial counsel or assistant trial counsel and, unless expressly requested by the accused, may n
act as defense counsel or assistant defense counsel in the safffeacaseson may not act for both the prosecution

and the defense in the same c&sa;person who acted for the accused at a pretrial investigation or other proceeding
involving the same general matter may not subsequently act for the prosétaiperson who has previously acted

for the prosection in the same case is ineligible to serve as a member of the $edensan accuser may not serve as
defense counsel unless the accused expressly requests that®erson.

The essence of each rule is that if a person has acted in certain capacities earlier in the proceeding, that person ma
not perform certain counsel functions later in the same or a closely related proceeding. In each fact situation, the switch
in capacities involves too great a likelihood of a conflict of interest or a disclosure of confidential communications.

The Court of Military Appeals follows a three part test to determine if counsel are disqualified: was there former
representation, was there a substantial relationship between subject matters, and was there a subsequent’dfoceeding.
the test is met, the government has the burden to show no communication occurred between the attorney who
previously represented the accused and the prosecution. If so, counsel is dis§@atdismtially, the conflict could
disqualify the entire office.

78 R.C.M. 502(d)(3)(B); Soriano v. Hosken, 9 M.J. 221 (C.M.A. 1980).
79 R.C.M. 502(d)(3)(B). The discussion also points out other important factors to consider such as:

a. the availability of the counsel at times at which sessions of the court-martial have been scheduled;

b. whether the accused wants the counsel to appear with military defense counsel;

c. the familiarity of the counsel with spoken English;

d. practical alternatives for discipline of the counsel in the event of misconduct;

e. whether foreign witnesses are expected to testify with whom the counsel may more readily communicate than might military counsel; and

f. whether ethnic or other similarity between the accused and the counsel may facilitate communication and confidence between the accused and
civilian defense counsel.
80 DA Pam 27-26;see also infra chap. 30.
81 DA Pam 27-26 at Rules 1.6, 1.7.
82 UCMJ art 27; United States v. Trakowski, 10 M.J. 792 (A.F.C.M.R. 1981). But see United States v. Sparks, 29 M.J. 52 (C.M.A. 1989).
83 UCMJ art. 27.
84 R.C.M. 502(d)(4).
85 |d. But seeUnited States v. Catt, 50 C.M.R. 326 (C.M.A. 1975). In Catt the court drew a distinction between someone who had acted in the same case
“for the prosecution” and someone who had participated in the same case albeit technically for the Government, in a neutral, impartial, or advisory
capacity. The court stated that in the former situation, any member of the defense would have to be “excused forthwith” as statutorily ineligible. Further,
once an attorney has established an attorney-client relationship for either the prosecution or the defense, one is bound by a professional duty to avoid
divulgence of the client’s confidences and secrets. This prohibition does not automatically apply, however, in those situations where no confidence or
secrets have been obtained. Finally, the court stated that where an accused expressly requests such a person as counsel, there is no legal or ethical bar
preventing that person from acting in a defense capacity See also United States v Sparks, 29 M.J. 52 (C.M.A. 1989).
86 R.C.M. 502(d)(4); United States v. Lee, 2 C.M.R. 118 (C.M.A. 1952).
87 United States v. Rushatz, 31 M.J. 450 (C.M.A. 1990). See also United States v. Stubbs, 23 M.J. 188 (C.M.A. 1987).
88 Jd.
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5-9. The right to counsel of choice

Although the accused is entitled to the assistance of counsel at a court-martial, the sixth amendment does not always
guarantee the accused the right to choose one’s own counsel. In United States V¥°Gligsammy Court of Military

Review considered the issue of whether the military judge erred by failing to grant the individual civilian defense
counsel a continuance to prepare and participate at trial. After a number of delays requested by the first civilian defense
counsel over a 4-month period, the military judge denied the motion of the new civilian defense counsel for a 30-day
delay. The military judge ascertained that the detailed counsel was prepared to defend the case; the new civilian
defense counsel withdrew from the case; and the trial proceeded with detailed military counsel representing the
accused.

The Army Court of Military Review found that the“right to counsel of choice is not absolute and must be balanced
against society’s interest in the efficient and expeditious administration of ju¥tiekete, another continuance was
necessary to permit the accused to be represented by counsel of choice. The history of delays in the case reflected the
military judge’s attempt to allow the accused to be represented by his or her counsel of choice. The court held,
therefore, that there was no abrogation of the accused’s right to be represented by civilian counsel and no abuse of
discretion by the military judge in denying the motion for continudhce.

The Supreme Court clarified this issue further in United States v. \RhemiVheat the Supreme Court reviewed a
claim that the accused had been prejudiced when the trial court would not permit him to waive conflicts of interest by
his attorney who also represented two other co-defendants in a drug conspiracy case. Chief Justice Rehnquist wrote
that:

Thus, while the right to select and be represented by one’s preferred attorney is comprehended by the Sixth
Amendment, the essential aim of the Amendment is to guarantee an effective advocate for each criminal defendant
rather than to ensure that a defendant will inexorably be represented by the lawyer whom he prefers [Citations
omitted] 23

The Supreme Court declined to find that waivers by all affected defendants would cure the problems created by
using the same attorney in the multiple representation sitiftiostead, the trial court must recognize a presumption
in favor of an accused’s counsel of choice, but the presumption may be overcome by a showing of actual or serious
potential for conflic€®

In considering whether the accused is entitled to counsel of choice, the ethical standards of the Rules of Professional
Conduct® also apply. A defense counsel should particularly note the requirements of Rule 1.7, “Conflict of Interest:
General Rule,” and Rule 1.9, “Conflict of Interest: Former Client,” in advising an accused about his or her ability to
represe&t the accused free of actual or potential conflicts of interest since this may affect the accused’s choice of
counseF

5-10. The representation of more than one accused

The accused is entitled to a defense counsel who will provide loyal representation. If the defense counsel undertakes to
represent two or more accused, the counsel might discover that he or she cannot defend all of the clients with
undivided loyalty?® The clients’ interests may conflict, and, in the process of attempting to resolve the conflict, the
defense counsel might deny one or both clients of the loyalty to which they are entitled. This problem can arise
whether the defense counsel represents the clients at separate trials or at the s#me trial.

a. Separate trialsConsider the following fact situation: at the first trial, the counsel defended A. In the second trial,
the same counsel is defending B. A appears as a prosecution witness against B. A’s and B’s cases are closely related.
When the trial counsel completes the direct examination of A, the military judge permits defense counsel to cross-
examine A. Because the defense counsel and A once had an attorney- client relationship, the defense counsel has a
duty to A not to disclose confidential communicatié®fin this hypothetical situation, there is a serious danger that

89 25 M.J. 781 A.C.M.R. 1988).

9 Jd. at 783. But see United States v. Wilson, 28 M.J. 1054 (N.M.C.M.R. 1989).
o1 d.

92 108 S. Ct. 1692 (1988).

9% Id. at 1697.

94 d.

9 Id. at 1700.

% DA Pam 27-26.

97 DA Pam 27-26 at Rules 1.7, 1.9.See also Comments to Rules 1.7 and 1.9.
9% DA Pam 27-26 at Rule 1.7.

99 See generally, AR 27-10, app. C, Attorney-Client Guidelines, para. C—2a(steps to ensure that conflicts of interest do not arise because of multiple
clients).

100 See DA Pam 27-26 at Rule 1.9.

30 DA PAM 27-173 « 31 December 1992



the defense counsel’'s past relationship with A will inhibit cross-examination of A. Counsel might fear that certain
guestions that might otherwise have asked would touch upon the subject matter of privileged communications with A.
The end result might be that the defense counsel will deny B the individual loyalty--and vigorous defense--to which B
is fully entitled. Where there is a fair risk that the second client has received less effective representation, the court will
reverse a conviction in the second trial; counsel’s loyalty is so essential to a fair trial that even the appearance of evil
must be avoided?

The governing rules are well stated in the cases of United States v.1fbaatl United States v. Thorntéf? In
Lovett, the Court of Military Appeals strongly emphasized that the client must have one’s counsel’s undivided loyalty;
if not, the client’s right to counsel does not have “any meari*fy“So strong is the prohibition that, despite the
unquestioned purity of counsel’s motives, any doubt concerning equivocal conduct on his part ‘must be regarded as
having been antagonistic to the best interests of his cliéft.’”

In Thornton, the court added that:

Counsel thus found himself placed in the legally precarious position of having to “walk the tightrope” between
safeguarding the interests of the accused on the one hand and retaining the prior confidences of [X] on the other.
Such a rope is too narrow. The possibility of falling is too real... The basic underlying principle which condemns
the representation ... of conflicting interests seeks to achieve as its purpose no more than this--to keep counsel off
the tightrope... [T]he test is not whether counsel could have done more by way of further cross-examination or
impeachment of his former client, but whether he did less as a result of his former partiéf§ation.

In the Thornton case, the court suggested that it might not have reversed if the counsel had fully informed the second
client of the possible confliéd®” The Court of Military Appeals has also emphasized that a defense counsel, even
though detailed to represent more than one accused, has an ethical duty to take steps necessary to withdraw from :
situation that involves a conflict of representattéhThus, detailed counsel should be especially careful to avoid any
conflict of interest. Because of the problems caused by multiple representation and the inability to set down any
general guidelines, the Court of Military Appeals finally drew a bright line rule in United States v. Bfeese.

[a]ccordingly, from the date of this decision [27 April 1981], we shall assume--albeit subject to rebuttal--that the
activity of defense counsel exhibits a conflict of interest in any case of multiple representation wherein the
military judge has not conducted a suitable inquiry into possible cohffict.

Of course, to conduct the inquiry the military judge must be on notice of a potential conflict or the conflict must be
apparent!! Where the accused retains civilian counsel with a conflict of interest and knowingly waives the right to
conflict-free counsel, the Government should not be held accouftélteany event the military judge should address
the accused personafy? advise the accused of the dangers of representation by counsel with a conflict of interest;
elicit from the accused a narrative response that he or she has been advised of the attorney’s possible conflict of
interest; and ensure the accused has discussed this possible conflict with the attorney or another attorney and
voluntarily waives the sixth amendment protections. An accused may waive the right to conflict-free counsel, but such
waiver must be knowing and voluntadf

b. Same trial.The dangers are even greater where no apparent conflict of interest exists and counsel decides to
represent both accused at the same trial. An unforeseen conflict could arise during trial which might cause the defense
counsel to overtly side with one client against the other. If the defense counsel turns against one of the clients, the

101 ynited States v. Davis, 3 M.J. 430 (C.M.A. 1977); United States v. Thornton, 23 C.M.R. 281 (C.M.A. 1957).

102 23 C.M.R. 168 (C.M.A. 1957).

103 23 C.M.R. 281 (C.M.A. 1957).

104 23 C.M.R. 168, 171 (C.M.A. 1957).

105 /. (emphasis added) (citing United States v. McCluskey, 20 C.M.R. 261, 266 (C.M.A. 1955)).

106 23 C.M.R. 281, 283-85 (C.M.A. 1957).

107 ynited States v. Thornton, 23 C.M.R. 281, 285 (C.M.A. 1957). See also R.C.M. 502(d)(6) discussion (B); ABA Standards, The Defense Function,
Standard 3.5 (1979).

108 ynijted States v. Blakey, 1 M.J. 247 (C.M.A. 1976). The court found no conflict of interest in this case but reiterated its admonition of appointing
separate counsel for each accused in United States v. Evans, 1 M.J. 206 (C.M.A. 1975); R.C.M. 502(d)(6) discussion (B) (defense counsel should bring
the matter to the attention of the military judge so the accused’s understanding and choice can be made part of the record); DA Pam 27-26 at Rule 1.16.
109 11 M.J. 17 (C.M.A. 1981).

110 /g, at 23. The court suggested that Federal Rule of Criminal Procedure 44(c) be used as a guideline in conducting this inquiry. See also United States
v. Testman, 7 M.J. 525 (A.C.M.R. 1979), where the court suggested that perhaps there was no situation where there will not be a conflict of interest.
United States v. Hurtt, 22 M.J. 134 (C.M.A. 1986) and United States v. DeVitt, 20 M.J. 240 (C.M.A. 1985) reaffirm the Breese rebuttal presumption rule.
111 United States v. Devitt, 20 M.J. 240 (C.M.A. 1985); United States v. Jeancog, 10 M.J. 713 (A.C.M.R. 1981).

112 gee United States v. Piggee, 2 M.J. 462 (A.C.M.R. 1975).

113 R.C.M. 901(d)(4)(D).

114 ynited States v. Devitt, 24 M.J. 307 (C.M.A. 1987); United States v. Hurtt, 22 M.J. 134 (C.M.A. 1986); United States v. Davis, 3 M.J. 430 (C.M.A.
1977); AR 27-10, para. C-2. The military judge also may err by improperly severing the attorney-client relationship where the accused has waived the
right to conflict-free counsel. United States v. Herod, 21 M.J. 762 (A.F.C.M.R. 1986), pet. denied, 24 M.J. 447 (C.M.A. 1987).
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court members might also turn against the client. The surest way to avoid a conflict of interest is to have each accused
separately representétP

If that is not possible, counsel can move for a severance of the'tfi@sunsel may demonstrate that the clients
have antagonistic interests, or that the clients have factually inconsistent détéi$ese are cases where the clients’
interest may not be antagonistic. In one such case, counsel defended two accused at the same trial without sacrificing
the interest of one to the othéf. With respect to one client the counsel conceded that the client had stabbed the
victim; but the counsel could hardly have done otherwise in the face of overwhelming evidence that the client had
performed the act. With respect to the other client the counsel argued that he could be guilty of nothing more than
simple assault and battery. Both accused received identical, fairly lenient sentences. The court refused to hold that the
counsel had denied the first client effective representatfon.

Cases in which it will be possible for counsel to loyally defend two clients are rare. In United States \*2fthaor,
defense counsel represented co-accused Faylor and Fisher at the same trial. They entered pleas of guilty to the charge
of misappropriation of a car. During the presentencing proceeding, counsel made an unsworn statement on behalf of
both accused. In the statement, counsel made the following points: Fisher was very young and, prior to the offense, had
never been in trouble with the authorities; Fisher may have been more intoxicated than Faylor; Faylor was the
motivating force in the offense; and Fisher deserved only a brief period of confinement without a punitive discharge.
The court members sentenced Fisher to a brief period of confinement, and sentenced Faylor to dishonorable discharge,
total forfeitures, and confinement at hard labor for 2 years. On appeal, the Court of Military Appeals ordered a
rehearing on Faylor's sentence. The court commented:

A better example of conflict of interest could not be more clearly and amply demonstrated... The sideling tactics
of counsel with an apparent objective of totally sacrificing the accused Faylor in an attempt to impress the court
with the need for mitigation for his other client left the accused Faylor inadequately and ineffectively represented.
It is additionally evident from a glance at the severity of the sentence meted to the accused Faylor, as contrasted
with that accorded... Fisher that the court was as equally impressed as defense counsel with the accused’s
“motivating force” of criminality referred to by counsel in his plea. This accused was deprived of the undivided
loyalty of his counset?l

5-11. The representation of one accused

Whether the counsel is a military attorney or a civilian lawyer, the accused is entitled to the effective assistance of
counsel?2 To safeguard this right, the court must determine whether counsel has defended the client with reasonable
competence. Over the years, the Court of Military Appeals has taken several different views of the test of adequacy of
representation.

a. The first view. The Court of Military Appeals’ first view was that the accused had not been denied the right to
the effective assistance of counsel unless the defense was grossly and glaringly inadequate. The court presumed that
counsel performed their tasks competently and was reluctant to second-guess counsel. The court asserted that it would
hold counsel adequate unless counsel's defense was “so erroneous as to constitute a ridiculous and empty gesture or
[was] so tainted with negligence or wrongful motives... as to manifest a complete absence of judicial ch&tacter.”
The court applied this view even to capital cd8éghe court applied this view even where counsel interviewed the
client for only 10 minutes prior to trid>

In civilian criminal practice, the defendant’'s appellate counsel is ordinarily the same counsel who represented the
defendant at the trial level. The civilian appellate counsel is understandably reluctant to criticize one’s own perform-
ance at trial. In military practice, however, the trial defense counsel does not represent the accused on appeal; there are

115 United States v. Blakey, 1 M.J. 247 (C.M.A. 1976); United States v. Evans, 1 M.J. 206 (C.M.A. 1975).

116 R.C.M. 906(b)(9).

117 |d. discussion.

118 Ynited States v. Young, 27 C.M.R. 171 (C.M.A. 1958).

119 |n light of the advent of USATDS and strict standards of representation, such a holding should be unlikely today.

120 9 C.M.A. 547, 26 C.M.R. 327 (1958).

121 |d, at 548, 26 C.M.R. at 328; United States v. Devitt, 20 M.J. 240 (C.M.A. 1985) (“When an actual conflict of interest develops at any stage of a trial,
prejudice will be conclusively presumed as to all further proceedings.” /d. at 244).See also United States v. Davis, 20 M.J. 1015 (A.C.M.R. 1985)
(prejudice only if actual conflict adversely affects the lawyer's performance); United States v. Newark, 24 M.J. 238 (C.M.A. 1987).

122 ynited States v. Jefferson, 13 M.J. 1 (C.M.A. 1982); United States v. Walker, 45 C.M.R. 150 (C.M.A. 1972); United States v. Haston, 21 M.J. 559
(A.C.M.R. 1985).

123 Ynited States v. Hunter, 6 .M.R. 37, 41 (C.M.A. 1952).

124 1

125 United States v. Wilson, 8 C.M.R. 48 (C.M.A. 1953).
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separate appellate defense counsel. The military system invites, if not encourages, appellate defense counsel to mak
the claim of inadequate representation by the trial defense cdghsel.

b. The second vievn response to appellate defense counsel’s insistence, the court adopted a second view in United
States v. Parkée’ The second view was that, at least in capital cases, the test for adequacy should be strict. Parker
was a capital case in which the accused was convicted of rape. Following conviction, counsel failed to introduce any
evidence in mitigation or extenuation to avoid the death sentence. The court members sentenced the accused to deatt
The court used a technique it employed in subsequent cases: it seized upon one general critical shortcoming and
reinforced its decision by listing other supporting deficiencies. The court felt that the counsel’s principal shortcoming
was his failure to attempt to avoid the death sentence. To reinforce its decision, the court listed other specific
deficiencies: there was some evidence that counsel had interviewed the accused only once prior to trial for 30 minutes;
since counsel's cross-examination of Government witnesses strengthened the prosecution’s case, the counsel probabl
had not interviewed the Government witnesses before trial; even though the court was specially appointed and high
ranking, counsel did not voir dire or challenge any members; he made only two objections during the taking of
testimony; he did not request instructions nor except to the instructions given; he offered no testimony on the merits;
he offered no evidence to support his claim that the accused’'s confession was involuntary; and, lastly, he did not
request a continuance to obtain additional time to prepare the defense.

Chief Judge Quinn dissented and pointed out that the defense counsel's decision not to present mitigating or
extenuating evidence might have been wise. Chief Judge Quinn noted that if defense counsel had presented such
evidence, the trial counsel could have introduced very damaging rebuttal evi¢fefibe. Chief Judge opined that the
real explanation for the majority’s decision was that the majority was disturbed by the death $éh®nbsequent
cases provided some support for this opinion; the cases seemed to restrict the application of the second view of
adequacy of counsel to capital cak¥s.

c. The third view. The court next applied a strict test in all cases, capital and noncapital, contested and guilty plea.

The court initially applied the third view in a noncapital, guilty plea é&s@he accused pleaded guilty to an 8-
month desertion. A pretrial agreement provided that the convening authority would not approve any sentence in excess
of dishonorable discharge, total forfeitures, and 18 months’ confinement at hard labor. The accused did not have any
admissible prior convictions. Nevertheless, his counsel neither presented evidence in extenuation or mitigation nor
argued to lessen the sentence. After an 8-minute deliberation, the court members sentenced the accused to a dishonor:
ble discharge, total forfeitures, and 2 years’ confinement at hard labor. Because there was an issue about whether there
were admissible matters in extenuation and mitigation which counsel could have presented, the court remanded the
case to the Board of Review. In remanding the case, the court clearly indicated that, if there were admissible matters in
extenuation and mitigation, counsel's failure to present them would constitute inadequate representation.

The courts applied the third view even where the counsel presented some evidence in extenuation and mitigation but
omitted evidence the court considers crucial. For example, the courts have held counsel inadequate where counsel
failed to show that the accused had made resti##am that a civilian court had already punished the accused for the
same offensé33 The courts even criticized counsel who refused to permit the accused to testify in extenuation and
mitigation in fear that the testimony might be inconsistent with the guilty plea and render the plea imptétident.
Deliberate or negligent omissions can amount to inadequate counsel.

The courts have extended the third view to cases where the defense counsel failed to raise applicable defenses. Ir
United States v. Horn&2 the Court of Military Appeals held that the counsel's failure to raise the defense of
entrapment constituted inadequate representation.

d. The fourth viewln the 1970’s, the Court of Military Appeals required counsel “to exercise the customary skKill
and knowledge which normally prevails... within the range of competence demanded of attorneys in criminal

126 gtrickland v. Washington, 466 U.S. 668 (1984). “The availability of intrusive post-trial inquiry into attorney performance or of detailed guidelines for its
evaluation would encourage the proliferation of ineffectiveness challenges. Criminal trials resolved unfavorably to the defendant would increasingly come
to be followed by a second trial, this one of counsel's unsuccessful defense.”

127 19 C.M.R. 201 (C.M.A. 1955).

128 |, at 214 (Quinn, C.J., dissenting).

129 yd, at 217 (Quinn, C.J., dissenting).

130 See, e.g., United States v. McFarlane, 23 C.M.R. 320 (C.M.A. 1957) (counsel “conceded everything, explored nothing, was unprepared on every
issue, and made the least of what he had"); United States v. McMahan, 21 C.M.R. 31 (C.M.A. 1956).

131 United States v. Allen, 25 C.M.R. 8 (C.M.A. 1957).

132 ynited States v. Hamilton, 14 C.M.A. 117, 33 C.M.R. 329 (1963).

133 United States v. Rosenblatt, 32 C.M.R. 28 (C.M.A. 1962).

134 United States v. Rose, 30 C.M.R. 400 (C.M.A. 1961).

135 26 C.M.R. 381 C.M.A. 1958).
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cases.?36 Thus, the accused was entitled to reasonably competent counsel whether that attorney is personally selected
by the accused or appointed to represent him or her by the convening ad#fofie “reasonably competent”
standard was also applied by Federal courts at thisl@éfne.

In 1977 the Court of Military Appeals dropped a bombshell in United States v. RMsst only must counsel be
reasonably competent, but must also exercise that competence “without omission” throughout'fAdt tnak at first
feared that the court was requiring defense counsel to be perfect. Subsequent cases, however, indicated a more
reasonable view of how much perfection was requiféd.

e. The last view? In 1982, the Court of Military Appeals reaffirmed the Rivas standard without mention of the
“without omission” languagé*2 The two-judge majority cited with approval and used the test for effectiveness from
United States v. DeCost&t a decision from the Federal system: “before an accused could prevail on the issue of
ineffectiveness of counsel he had to demonstrate: (1) ‘serious incompetency’ on the part of his attorney; and (2) that
such inadequacy affected the trial restdt”

This standard is clearly less strict than the Rivas standard. The adoption of the DeCoster language above was
prophetic, however, because 2 years later the Supreme Court set down a standard for effééfvéustase
O’Connor, writing for the majority, determined that the ineffectiveness test is: whether counsel’s conduct was “outside
the wide range of professionally competent assistance;” and “the defendant must show that there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been dffferent.”

This standard takes some pressure off trial defense counsel. They should feel greater freedom in selecting trial tactics
to fit the situation as they seelff. Their decisions are less likely to be second-guessed by appellate counsel reading a
cold record of triak*® Nevertheless, counsel should think through all their strategies and should be prepared to
demonstrate both the deliberateness and the wisdom of various trial maneuvers. Counsel should maintain a detailed
record of the number of client interviews, the duration of interviews, and the substance of what occurred during each
interview. If counsel decides to follow a course of limited resistance, he or she should make a memorandum of the
decision, setting forth the reasons for the decision. Finally counsel should make a thorough investigation for matters in
extenuation and mitigation and be prepared to present as many matters as appropriate.

136 United States v. Walker, 45 C.M.R. 150, 152 (C.M.A. 1972). See also United States v. Burwell, 50 C.M.R. 192 (A.C.M.R. 1975) (the court held the
accused was denied effective assistance of counsel when the defense counsel, during a 36-word argument before findings, conceded the accused’s guilt
on one charge and failed to argue substantial defense evidence as to another charge); United States v. Galliard, 49 C.M.R. 471 (A.C.M.R. 1974)
(adequacy includes competency and application of it); United States v. Kloepfer, 49 C.M.R. 68 (A.C.M.R. 1974) (the negligence of defense counsel with
regard to polygraph examination of accused was declared ineffective assistance of counsel); United States v. Schroder, 47 C.M.R. 430 (A.C.M.R. 1973)
(counsel must exercise customary skill and knowledge which normally prevails in other records of trial that come before this court).

137 United States v. Zuis, 49 C.M.R. 150 (A.C.M.R. 1974).

138 |d, at 155.See, e.g., McMann v. Richardson, 397 U.S. 759 (1970).

139 3 M.J. 282 (C.M.A. 1977).

140 g, at 289.

141 E g., United States v. Watson, 15 M.J. 784 (A.C.M.R. 1983); United States v. Cooper, 5 M.J. 850 (A.C.M.R. 1978); United States v. Sublett, 5 M.J.
570 (A.C.M.R. 1978).

142 Ynited States v. Jefferson, 13 M.J. 1, 5 (C.M.A. 1982).

143 624 F.2d 196 (D.C. Cir. 1979).

144 yd. at 5 (citing general guidelines from United States v. DeCoster, 624 F.2d 196, 208 (D.C. Cir. 1979)).

145 Strickland v. Washington, 466 U.S. 668 (1984). This standard was further applied to guilty plea challenges in Hill v Lockhart, 474 U.S. 52 (1985). The
Court of Military Appeals recognized Strickland in United States v. DiCupe, 21 M.J. 440 (C.M.A. 1986).

146 Strickland, 466 U.S. at 690, 694;see also United States v. Scott, 24 M.J. 186 (C.M.A. 1987) (civilian counsel’s failure to promptly investigate and
prepare accused’'s sole defense of alibi held to be ineffective assistance of counsel); United States v. Davis, 20 M.J. 1015 (A.C.M.R. 1985) (failure of
counsel to notify convening authority of military judge’s recommendation of suspension of punitive discharge held to be ineffective assistance of counsel);
United States v. Babbitt, 26 M.J. 157 (C.M.A. 1988) (civilian defense counsel's sexual and emotional involvement with his client was not ineffective
assistance of counsel).

147 United States v. Haston, 21 M.J. 559 (.C.M.R. 1985).

148 Appellate counsel are also required to represent the accused effectively. United States v. Knight, 15 M.J. 202 (C.M.A. 1983).
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Chapter 6
Other Participants

6-1. Members of the public

Courts-martial are open to members of the publidinthrop states that this tradition dates back to the earliest military
practices The accused has a right to a public trial under the sixth amendment and the press and general public have a
first amendment right to access to criminal trfalBhe court has discretion to close the courtroom, howeédre

Manual for Courts-Martial states that “Except as otherwise provided in this rule, courts-martial shall be open to the
public.”

a. Exclusion for security reason$.a case involves classified matters, the right to a public trial may be required to
yield. Military courts have consistently held that members of the public may be excluded from those portions of courts-
martial which concern sensitive, national security maftdilse procedures for such trials should, however, ensure that
the trial will be both secret and fdifThe convening authority, of course, has the option to dismiss the charges in the
event that disclosure of the information, even to a limited extent, would be detrimental to the national®interest.

The trial should only be closed to the public for the limited time when classified matters are required to be
disclosed® The Government should grant defense counsel any necessary security cffafaeceourt of Military
Appeals has declared that:

We... hold... that... the accused’s right to a civilian attorney of his own choice cannot be limited by a service-
imposed obligation to obtain clearance for access to service classified matter... [T]he burden of choice rests upon
the Government. It can permit the accused to be defended by his own lawyer, or it can defer further proceedings
against him, or it can, for proper cause, disbar the lawyer presented by the accused from practice before courts-
martialll

While the Government must grant the personnel participating in the secret sessions access to relevant classified
information, the military judge will caution those personnel that they are not to divulge the information to unauthorized
persons2 The record of trial will be prepared in accordance with the Rules for Courts-Martial dealing with records of
trial requiring security protectiok®

b. Exclusion for other good reasons.United States v. Brow# the Court of Military Appeals interpreted the 1951
Manual provision authorizing exclusion for “other good reasons.” The court held that the public may not be excluded
solely because testimony concerns obscene matter, in that case indecent telephone calls. The court, however, provide«
guidance as to what constituted “good reason.” The court stated that the following situations warrant exclusion of all or
part of the public: to prevent overcrowding, the court may limit the number of spectators; the court may exclude
disorderly persons; the court may exclude all spectators if the witness is a child who cannot testify before an audience;
and the court may exclude youthful spectators if the testimony will concern scandalous or indeceft Tratpublic
may also be excluded during a hearing to determine the admissibility of a nonconsensual sexual offense victim’'s past
sexual behaviol® But recent cases establish a stringent test and in each case an evidentiary hearing must be held. The

1 R.C.M. 806(a) (open to both military and civilian personnel).

2 Winthrop, Military Law And Precedents 161-62 (2d ed. 1920).

3 Waller v. Georgia, 467 U.S. 39 (1984); Press Enterprise v. Superior Court of California, Riverside County, 464 U.S. 51 (1984); Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555 (198); United States v. Hershey, 2 M.J. 433 (C.M.A. 1985); United States v. Grunden, 2 M.J. 116 (C.M.A. 1977).

4 Mil. R. Evid. 412(c); 505(i), (j); 50(i).

5 R.C.M. 806(a). “Opening courts-martial to public scrutiny reduces the chance of arbitrary or capricious decisions and enhances public confidence in the
court-martial process.”R.C.M. 806(b) discussion.

6 Grunden, 2 M.J. 116 (C.M.A. 1977); United States v. Harris, 18 C.M.A. 596, 40 C.M.R. 308 (1969); United States v. Gonzalez, 12 M.J. 747 (A.F.C.M.R.
1981); United States v. Kauffman, 33 C.M.R. 748 (A.F.B.R. 1963), affd in part, 11 C.M.A. 283, 34 C.M.R. 63 (1963); United States v. Neville, 7 C.M.R.
180 (A.B.R. 1952), petition denied, 7 C.M.R. 84 (1952).

7 Grunden, 2 M.J. 116 (C.M.A. 1977); United States v. Dobr, 21 C.M.R. 451 (A.B.R. 1956) (accused must be given access to and be allowed to present
any relevant classified information); Mil. R. Evid. 505(g).

8 Mil. R. Evid. 505(f).

9 |d.; United States v. Grunden, 2 M.J. 116 (C.M.A.1977).

10 Ynited States v. Nichols, 8 C.M.A. 119, 23 C.M.R. 343 (1957) (unless the attorney is barred from practice before courts-martial)

11 1d. at 125, 23 C.M.R. at 349. What if the civilian layer refuses to apply for a security clearance?

12 Mil. R. Evid. 505(g). See also United States v. Baasel, 22 M.J. 505 (A.F.C.M.R. 1986) where nonattorney was used to screen classified information
from the accused to his attorneys.

13 R.C.M. 1103(h), 1104(b)(1)(D). See generallyWoodruff, Practical Aspects of Trying Cases Involving Classified Information, The Army Lawyer, June
1986, at 7.

14 7 C.M.A. 251, 22 C.M.R. 41 (1956).

15 Jd.United States v. Grunden, 2 M.J. 116 (C.M.A. 1977), narrowly circumscribed the scope of Brown. See also United States v. Michaud, 48 C.M.R. 379
(N.C.M.R. 1973) (right to a public trial is subject to the limitation that spectators having no immediate concern with the trial need not be admitted in such
numbers as to overcrowd the courtroom or displace space needed for those who do have special concern with the trial, and similarly, anyone whose
conduct interferes in any way with the administration of justice may be removed).

16 Mil. R. Evid. 412(c)(2); but see Globe Newspaper Co. v. Norfolk, 457 U.S. 596 (1982) (cannot be automatic exclusion, must be determined on a case
by case basis).
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party seeking closure of the court must “advance an overriding interest that is likely to be prejudiced; the closure must
be narrowly tailored to protect that interest; the trial court must consider reasonable alternatives to closure; and it must
make adequate findings supporting the closure to aid in revew.”

Where there is no good reason for the direct exclusion of the public, the convening authority and military judge
should not attempt to exclude the public by the indirect means of conducting the trial at an unusual time or an isolated
placel® A convenient time and place should be selected to permit the public to attend.

6—2. Representatives of the media

In Brown, the Court of Military Appeals noted that “the right to a public trial includes the right of representatives of
the press to be in attendané@ There are limitations on this right, however. In both Estes v. ¥émasl Sheppard v.
Maxwell 21 the Supreme Court noted that press coverage inside the courtroom can be so massive, disruptive, and
distracting that the defendant is denied a fair trial. In Sheppard, the Supreme Court stated that the judge may limit the
number of newsmen, exclude them from the bar, and generally regulate their conduct within the cé#iftteonght

to a public trial is not only a right of the accused, but also in part a right of the public and the news media. The trial
may be closed to the public and the news media only if an overriding interest is articulated by the judge that a fair trial
for the accused is likely to be jeopardiZ€dRule 53 of the Federal Rules of Criminal Procedure also places
restrictions upon the activity of newsmen within the courtrébifhe Manual provision is quite similar to Rule 53; the
Manual provision reads “Video and audio recording and the taking of photographs-- except for the purpose of
preparing the record of trial--in the courtroom during the proceedings and radio or television broadcasting of proceed-
ings from the courtroom shall not be permittéd.”

6—3. Witnesses

In the military, the general rule is that witnesses are excluded from the courtroom except when t&slifgingtness

is not excluded, counsel is entitled, on request, to an instruction that in weighing the witness’ testimony, the court
members may consider the fact that the witness was present in court and had an opportunity to listen to the other
witnesses. The military judge may further instruct the witness not to discuss his or her testimony with anyone except
counsel or the accusédlf there is evidence that someone has attempted to influence the witness’ testimony, the judge
may order the witness’ segregatrExceptions to the general rule permit expert witnesses to remain in the courtroom

to hear testimony upon which their hypothetical questions will be Bis#da person “designated as representative of

the United States by trial counsel or... a person whose presence is shown by a party to be essential to the presentatiol
of the party’s case3?

The judge (or president of a special court-martial without a military judge) has discretion to limit the number of
redirect and recross-examinations of witnesses by counsel and court members. When the counsel complete questioning
the witness, the military judge may examine the witness. When the military judge completes the examination, the court
members have an opportunity to pose quesfibifhe presiding officer may also permit a counsel who has rested to
reopen the case to introduce previously omitted testird®ny.

6—4. Trial counsel

In a general court-martial, the trial counsel must be an att8frleya special court-martial the trial counsel may be a
layperson. The trial counsel may be disqualified “in any case in which that person is or has been: (A) the accuser; (B)

17 United States v. Hershey, 20 M.J. 433 (C.M.A. 1985); see Press Enterprise Co. v. Superior Court, 464 U.S. 501 (1984); see also United States v.
Travers, 25 M.J. 61 (C.M.A. 1987) (accused may bar the public from the court only if he can demonstrate an overriding interest that could justify closure).
18 JAGJ 1958/6100, 18 Aug. 1958.

19 7 C.M.A. at 258, 22 C.M.R. at 48.

20 381 U.S. 532 (1965).

21 384 U.S. 333 (1966).

22 |d.at 358. See Steward, Trial by the Press, 43 Mil. L. Rev. 37 (1969); United States v. Calley, 46 C.M.R. 1131 (A.C.M.R.), affd, 48 C.M.R. 19 (C.M.A.
1973).

23 Hershey, 20 M.J. 433 (C.M.A. 1985); Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980); but see Mil. R. Evid. 505, 506.

24 Fed. R. Crim. P. 53 (photographing and broadcasting proceedings).

25 R.C.M. 806(c). The military judge may permit closed-circuit video or audio transmission to permit viewing or hearing by an accused removed under
R.C.M. 804 or by spectators when courtroom facilities are inadequate to accommodate a reasonable number of spectators.

26 Mil. R. Evid. 615; R.C.M. 806(b) discussion.

27 Benchbook, para. 2-26.

28 SeeUnited States v. Borner, 3 C.M.A. 306, 12 C.M.R. 62 (1953).

29 McCormick, Evidence § 14 (3d ed. 1984).

30 Mil. R. Evid. 615;see United States v. Ayala, 22 M.J. 777 (A.C.M.R. 1986) (no violation of rule excluding witnesses where criminal investigative agent
designated Government representative at trial and testified); see also United States v. Croom, 24 M.J. 373 (C.M.A. 1977) (Government psychiatrist found
essential to presentation of Government's case).

31 Mil. R. Evid. 614.

32 R.C.M. 917(c) discussion; Busch, Law And Tactics In Jury Trials § 269 (1949).

33 UCMJ art. 27; United States v. Daigneault, 18 M.J. 503 (A.F.C.M.R. 1984) (defects in appointment of trial counsel or qualifications are procedural
matters to be tested for prejudice).
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an investigating officer; (C) a military judge; or (D) a memb¥rAlso, counsel who have acted for a party are
disqualified from serving for an opposing party in the same ase.

The trial counsel's general duty is to prosecute the case in the name of the United® Stagestial counsel’s
specific duties include: reporting procedural irregularities to the convening authority; correcting minor errors in the
charges; notifying all court-martial participants of the date, hour, and place of meeting of the court; arranging for the
presence of withesses at the trial; obtaining a suitable room for the trial; supplying court members with stationery and a
copy of the charges and specifications; proving each offense by competent evidence; making argument on the findings;
introducing evidence in aggravation of the offense; making argument on the sentence; and supervising the preparation
of the record of triaf’

6-5. Reporter

Neither the Code nor the Manual impose any minimum legal qualifications for court reporters. A reporter is dis-
qualified, however, who “is or has been in the same case: (A) the accuser; (B) a witness; (C) an investigating officer;
(D) counsel for any party; or (E) a member of the court-martial or of any earlier court-martial of which the trial is a
rehearing or new or other trial® Article 28 of the UCMJ authorizes the service secretaries to promulgate regulations
governing the detail of court reportéfsThe detail of reporters may be accomplished by the convening authority
personally or through a staff officer. Such detail may be oral and stated on the record but need not be reflected in the
court paperé® The Secretary of the Army has promulgated a regulation that court reporters may be detailed to only
general courts-martial and special courts-martial authorized to adjudge a bad conduct di$charge.

The reporter’s duties are to record the proceedings during trial and to prepare the formal record of4fidérial.
is a presumption of regularity accompanying a proper authentication of the record of trial that the recorder has recorded
the proceedings properfy.

6—6. Interpreter

If some of the testimony will be given in a language other than English, the convening authority or another staff officer
may appoint an interpreter for the cotfrif the accused does not understand English, the military judge or president
will direct that an interpreter be appointed for the accé3ed.

Like the reporter, the interpreter may be disqualified for various re4%dine interpreter is like other witnesses in
that the interpreter must be sworn and counsel may dispute the accuracy of the testimony, in this case the translation.
Counsel may cross-examine the interpreter or call other interpreters to show that the translation is ifaccurate.

34 R.C.M. 502(d)(4).

35 Id.;but see United States v. Reynolds, 24 M.J. 261 (C.M.A. 1987); United States v. Stubbs, 23 M.J. 188 (C.M.A. 1987) (all attorneys associated with an
individual who is disqualified are not disqualified from participating in a case).

36 R.C.M. 502(d)(5).

37 R.C.M. 502(d)(5) discussion; see infra chap. 10, concerning detail of counsel.

38 R.C.M. 502(e)(2); United States v. Yarbrough, 22 M.J. 138 (C.M.A. 1986) (error for reporter to be an accuser but since reporter never transcribed
record of trial, reversal not required); United States v. Tucker, 9 C.M.A. 587, 26 C.M.R. 367 (1958); United States v. Moeller, 8 C.M.A. 275, 24 C.M.R. 85
(1957); United States v. McGee, 13 M.J. 699 (N.M.C.M.R. 1982) (no automatic reversal rule where “nominal” accuser serves as court reporter).

39 UCMJ art. 28.

40 United States v. Dionne, 6 M.J. 791 (A.C.M.R. 1978) (reporter function is purely a mechanical one).

41 AR 27-10, para. 5-11a.

42 R.C.M. 502(e)(3)(B).

43 United States v. Little, 44 C.M.R. 833 (A.F.C.M.R. 1971) (affidavit of defense counsel to the effect that the recorder failed to record repetitive questions
and part of the closing argument).

44 UCMJ art. 28.

45 R.C.M. 502(e)(3)(A). The accused may also retain an unofficial interpreter at no expense to the United States. /d. discussion.

46 R.C.M. 502(e)(2); United States v. Martinez, 11 C.M.A. 224, 29 C.M.R. 40 (1960).

47 Mil. R. Evid. 604.
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Part Two
Jurisdiction

Chapter 7
Sources of Jurisdiction

7-1. General

Since the American Revolution, soldiers serving in the Armed Forces of the United States have been governed by laws
designed to promote and maintain discipline and security within the military. In cases where a soldier in the Armed
Forces has failed to comply with the law, the military has been empowered to exercise jurisditi@rsources
authorizing the exercise of military jurisdiction in such cases may be divided under two headings:

a. Constitutional provisions.
b. International law?

7-2. Constitutional provisions
The pertinent provisions of the United States Constitution serving as a source of military jurisdiction are found in the
powers granted to the Congress, in the authority vested in the President, and in guarantees prescribed in the fifth
amendment.

a. Powers granted to Congresatrticle I, section 8, grants in pertinent part, the following powers to Congress:

(1) “[to] provide for the common Defense... "(clause 1);

(2) “to constitute Tribunals inferior to the Supreme Court” (clause 9);

(3) “to define and punish Piracies and Felonies committed on the High Seas, and Offenses against the Law of
Nations” (clause 10);

(4) “to declare War ... and make Rules concerning Captures on Land and Water” (clause 11);

(5) “to raise and support Armies” (clause 12);

(6) “to provide and maintain a Navy” (clause 13);

(7) “to make Rules for the Government and Regulation of the land and naval Forces” (clause 14);

(8) “to provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel
Invasions” (clause 15);

(9) “to provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be
employed in the Service of the United States” (clause 16); and

(10) “to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and
all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer
thereof’ (clause 18).

b. Powers granted to the PresideAtticle Il, section 2, designates the President as Commander in Chief of the
Army and Navy and of the Militia when called into the actual service of the United Stakes President is thus
vested with the power to wage wars declared by Congress and to implement the laws passed by Congress regarding th
conduct of the war. The President is also charged with the responsibility of governing and regulating the Armed
Forces, and of defining and punishing offenses relating to the Armed Forces and the conduétiofasition, the
Congress may grant specific authority to the President to assure additional responsibilities with regard to particular
phases of military jurisdiction.

c. The fifth amendment.

(1) General. The fifth amendment provides in part that “[n]Jo person shall be held to answer for a capital, or
otherwise infamous crimes, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
and naval forces; or in the Militia, when in actual service in time of war or public déhgkis’clause recognizes the

1 Jurisdiction has been defined many ways. A generally accepted definition of jurisdiction is “the authority, capacity, power, or right to act.” Black's Law
Dictionary 991 (4th rev. 1979). For the purpose of this text, jurisdiction of a military agency is the authority, capacity, power or right of that agency to act
judicially in a particular case. See also R.C.M. 201(a)(1) discussion.

2 MCM, 1984, Preamble at 1.

3 Courts-martial are not a part of the judiciary of the United States nor are they included among the“inferior courts” which Congress may establish under
article 1ll, section 1 of the United States Constitution.

4 US. Const. art. |, § 8.

5 See Swaim v. United States, 165 U.S. 553 (1897).

8 Ex parte Quirin, 317 U.S. 1, 26 (142).

7 UCMJ arts. 36, 56. (Article 36 of the Uniform Code of Military Justice authorizes the President to prescribe the rules of procedure, including modes of
proof, to be used in military tribunals and Article 56 authorizes the establishment of maximum punishments.).

8 U.S. Const. amend. V.
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authority for trial of cases in the “land and naval forces” without a grand jury procéeding.

(2) Meaning of “land or naval forces.”

(a) Air Force.lt is clear that the term“land or naval forces” includes all of the Armed Forces. Although not included
in a strict and literal sense, the Air Force does come within the purpose and intent of the exception; consequently, cases
arising in the Air Force are not subject to the requirement of grand jury proce¥lings.

(b) Military commissionsEx parte Quirid! involved a trial by military commission of saboteurs who landed on
American shores during World War Il. The Supreme Court held that military commissions were not subject to the fifth
and sixth amendments. The Court’s conclusion was based, not on the exception for “cases arising in the land or naval
forces,” but rather on the fact that trials by military commissions of enemy belligerents for violations of the law of war
traditionally have been without jury. Because the purpose of the fifth amendment was to ensure jury trials only in those
cases which traditionally had been tried by jury, the Court concluded that the amendment did not confer the right to
trial by jury on enemy belligerents tried by military commissions for violations of the laws o¥war.

7-3. International law
The sources of military jurisdiction in international law are the law of war, the visiting forces doctrine, and express
agreements concerning jurisdiction.

a. Law of war.The law of war is merely a part of the broader field of international law and is a source of military
jurisdiction13

b. Visiting forces doctrine.

(1) Manual provision.The discussion under R.C.M. 201 of MCM, 1984, provides in pertinent part:

Under international law, a friendly foreign nation has jurisdiction to punish offenses committed within its borders
by members of a visiting force, unless it expressly or impliedly consents to surrender its jurisdiction to the visiting
sovereign. The procedures and standards for determining which nation will exercise jurisdiction are normally
established by treaty. See e.g., NATO Status of Forces Agreement, June 19, 1951, 4 U.S.T. 1792, T.I.A.S. No.
2846. As a matter of policy, efforts should be made to maximize the exercise of court-martial jurisdiction over
persons subject to the code to the extent possible under applicable agrééments.

(2) Source.The visiting forces doctrine as set forth in the Manual for Courts-Martial was first expressed by Chief
Justice John Marshall in 1812 in The Schooner Exchange v. M’Faddon andlatimeiEhe Schooner Exchange an
armed French vessel had entered the port of Philadelphia to seek refuge from a storm. While the ship was there, a libel
suit was instituted against it, claiming that the ship had been owned formerly by the petitioners and that it had been
seized wrongfully and forcibly by the French Government. In dismissing the case, Chief Justice Marshall stated that:

[T]he Exchange, being a public armed ship, in the service of a foreign sovereign, with whom the government of
the United States is at peace, and having entered an American port open for her reception, on the terms on which
ships of war are generally permitted to enter the ports of a friendly power, must be considered as having come
into the American territory under an implied promise, that while necessarily within it, and demeaning herself in a
friendly manner, she should be exempt from the jurisdiction of the cotintry.

In support of his conclusion, Marshall reasoned that a public armed ship:

constitutes a part of the military force of her nation; acts under the immediate and direct command of the
sovereign; is employed by him in national objects. He has many and powerful motives for preventing those
objects from being defeated by the interference of a foreign state. Such interference cannot take place without
affecting his power and his dignity. The implied license, therefore, under which such vessel enters a friendly port,
may reasonably be construed, and it seems to the court, ought to be construed as containing an exemption from
the jurisdiction of the sovereign, within whose territory she claims the rights of hospifality.

9 See contra W. Winthrop, Military Law and Precedents 48 (2d ed. 1920) [hereinafter Winthrop (2d ed. 1920)]. This clause was once thought to be a grant
of authority to try persons not otherwise subject to military jurisdiction. The United States Supreme Court rejected this assertion in United States ex rel.
Toth v. Quarles, 350 U.S. 11, 23 n.22 (1955).

10 Ynited States v. Naar, 2 C.M.R. 739 (A.F.B.R. 1951).

11 317 U.S. 1 (1942).

12 id. at 40.

13 See Ex parte Quirin, 317 U.S. 1 (1942).

14 R.C.M. 201(d)3) discussion.

15 11 U.S. (7 Cranch) 116 (1812).

16 Id. at 147.

17 |d. at 144.
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Thus, The Schooner Exchange resolved the issue of whether a friendly foreign warship was immune from attach-
ment by one claiming to be its owrlérFrom this decision the visiting forces doctrine as described in R.C.M.
201(d)(3) discussion of the Manual for Courts-Martial is derived.

c. Express agreements concerning jurisdictidhe influence of the visiting forces doctrine has lessened as express
agreements concerning jurisdiction have been entered into between the United States and countries in which United
States troops are stationed. It is implicit that sending and receiving nations may regulate by express agreement
jurisdiction over criminal offenses committed by visiting troép&he United States has entered into many such
agreements in recent years. The first of these was the status of forces agreement between the members of the North
Atlantic Treaty Organization concerning the status of their forces, popularly known as the “NATO ZUOH#e”
criminal jurisdiction provisions of this agreement have served as a model for many of the other agreements.

7-4. Exercise of military jurisdiction
a. General.Part |, paragraph 2 of the Manual classifies the exercise of military jurisdiction into four categories.
(1) Jurisdiction exercised by a belligerent occupying enemy territory (military government);

(2) Jurisdiction exercised by a government temporarily governing the civil population within its territory or a portion
thereof through its military forces as necessity may require (martial law);

(3) Jurisdiction exercised by a government in the execution of that branch of the municipal law which regulates its
military establishment (military law); and

(4) Jurisdiction exercised by a government with respect to offenses against the law2bf war.

b. Military governmentMilitary government is the exercise of supreme authority by an armed force over the lands,
property, and inhabitants of occupied territory. Military occupation confers upon the invading force the means of
exercising some of the rights of sovereignty. The exercise of these rights results from the established power of the
occupant and from the necessity for maintaining law and order among the inhabitants and the occupying force. In such
situations the military force must exercise certain judicial powers.

In Mechanics’ and Traders’ Bank v. Union B&fkhe United States Army’s power to exercise judicial powers over
territory captured during the Civil War was challenged by the Mechanics’ and Traders’ Bank which had to pay a
substantial judgment to the Union Bank as the result of a judgment rendered against it by a military government
occupation court.

On appeal to the United States Supreme Court, the following issue was argued:

[W]hether the commanding general of the Army which captured New Orleans and held it in May 1862, had
authority after the capture of the city to establish a court and appoint a judge with power to try and adjudicate
civil causeg?

In denying the challenge of Mechanics’ and Traders’ Bank, the Court upheld the constitutionality of the provost
court set up by the commanding general to hear civil cases in the State of Louisiana. In reaching the decision the Court
reasoned that:

[T]he power to establish, by military authority, courts for the administration of civil as well as criminal justice in
portions of the insurgent states occupied by the National forces, is precisely the same as that which exists when
foreign territory has been conquered and is occupied by the congtferors.

18 Schwartz, International Law and the NATO Status of Forces Agreement, 53 Colum. L. Rev. 1091 (1953), concludes that there is no such clear-cut rule
of immunity in international law. This conclusion is based on a memorandum prepared by the Attorney General of the United States, contained in 99 Con.
Rec. 8762-70 (14 July 1953). The Attorney General’s view is that the NATO Status of Forces Agreement relinquishes no inherent rights of the United
States forces abroad, but rather affords them more immunity in the NATO countries than they would have had without the agreement. /d. at 1111.
19 wilson v. Girard, 354 U.S. 524, 529 (1957). Such an agreement does not confer on United States military courts any jurisdiction over persons or
offenses not otherwise within their general jurisdiction. See United States v. Kinsella, 137 F. Supp. 806 (S.D. W.Va. 1956), rev'd sub nom. Kinsella v.
Krueger, 354 U.S. 1 (1957), in which the district court suggested that the administrative agreement with Japan conferred jurisdiction on the court-martial
over a United States civilian dependent accompanying the armed forces overseas in peacetime. The Supreme Court held that because such jurisdiction
was forbidden by the Constitution it could not be acquired by treaty.

20 Agreement Regarding Status of Forces of Parties to the North Atlantic Treaty, TIAS 2846, 4 U.S.T. & O..A. 1792 ((signed at London, June 19, 1951),
advice and consent of Senate obtained July 15, 1953, ratified by the President July 24, 1953, effective Aug. 23, 1953) [hereinafter referred to as “NATO
SOFA,” or the“Agreement.”] See also DA Pam 27-161-1,“International Law,” Vol. | at 210-25 (1964). The Agreement’s provisions on criminal jurisdiction,
and various problems with respect thereto, are discussed in J. Snee & A. Pye, Status of Forces Agreements and Criminal Jurisdiction (1957). See also
The Judge Advocate General's School, U.S. Army, Ill Documents on International Law for Military Lawyers, Status of Forces (1969).

21 MCM, 1984, Part |, para. 2(a); see Ex parte Milligan, 71 U.S. (4 Wall.) 2, 141-42 (1866). The first three categories were enumerated by Chief Justice
Chase in this decision.

22 89 U.S. (22 Wall.) 276 (1875).

23 |d. at 294.

24 Id. at 296.
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Thus, the Supreme Court in Mechanics’ and Traders’ Bank upheld the right of the military to establish courts in
insurgent territory with the power to exercise jurisdiction over civil and criminal cases.

The exercise of criminal jurisdiction by a military government court was challenged in Madsen v. Kihgella.
Madsen, a military government occupation court, established by the United States High Commissioner for Germany,
enforcing German law, was held to have jurisdiction to try the dependent wife of an Army officer for the murder of her
husband. The exercise of judicial power by the occupant was said to arise from the occupant’s right to protect the
forces and from the occupant’s duty, under international law, to maintain law and order in occupied #@rritory.

In Bennett v. Davig/ another case involving the exercise of criminal jurisdiction, the petitioner in a habeas corpus
proceeding challenged “the jurisdiction of the court-martial on the ground that Austria was a sovereign nation and
therefore had exclusive jurisdiction over the offense charéfed.”

[At the time], Austria was occupied by military forces of the Allied and Associated Powers, as a part of conquered
German territory, and remained so until the Austrian State Treaty became effective on July 2P, 1955.

On review of the petition for habeas corpus, the Tenth Circuit Court of Appeals held that:

[Iln the absence of an executive agreement providing otherwise,... crimes committed in occupied foreign countries
by members of United States Armed Forces are subject to military law and within exclusive jurisdiction of
constituted military tribunald®

The accused in Bennett was held to be subject to the laws of the United States, the occupying force, and his conviction
was affirmed.

c. Martial law. In the United States martial I&is the exercise of governmental power, including judicial power,
by military authority in an area where the domestic civilian government, including the courts, cannot function because
of foreign invasion or civil insurrection. It is temporary in duration and ends when the control of the civil government
is restored? A prominent distinction between military government and martial rule is that military government
generally is exercised in the territory of, or territory formerly occupied by, a hostile belligerent and is subject to
restraints imposed by the international law of belligerent occupation. Martial rule is invoked only in domestic territory
when the local government and inhabitants are not treated or recognized as belligerents. Martial rule over United States
territory is governed solely by the domestic law of the United States. Only in those instances when civilian courts are
not open and functioning may military tribunals be utilized.

This principle was firmly established in Ex parte Milligghin which a military commission convened by the
commanding general of the military district of Indiana had tried Milligan, a long-time resident of Indiana and a citizen
of the United States. Milligan was convicted of conspiracy against the United States and sentenced to death. In a
habeas corpus proceeding the Supreme Court, noting that “[nJo graver question was ever considered by #iis court,”
set aside the conviction and held that military tribunals trying United States citizens in unoccupied domestic territory
were without jurisdiction when civilian courts were open and functioning. The court stated:

It follows, from what has been said on this subject, that there are occasions when martial rule can be properly
applied. If, in foreign invasion or civil war, the courts are actually closed, and it is impossible to administer
criminal justice according to law, then, on the theater of actual military operations, where war really prevails,
there is a necessity to furnish a substitute for the civil authority, thus overthrown, to preserve the safety of the
army and society; and as no power is left but the military, it is allowed to govern by martial rule until the laws
can have their free course. As necessity creates the rule, so it limits its duration; for, if this government is
continued after the courts are reinstated, it is a gross usurpation of 3Sower.

Because Indiana courts were operational and available to try Milligan at the time he was tried by military commission,
the Supreme Court ruled that martial law was no longer in effect and that the military commission which tried the

25 343 U.S. 341 (1952). See alsoUnited States ex rel. Jacobs v. Froehlke, 334 F. Supp. 1107 (D.D.C. 1971).

26 343 U.S. at 358 n.13.

27 267 F.2d 15 (10th Cir. 1959).

28 Id. at 17.

29 |d. at 17-18 (footnotes omitted).

30 /g, at 18.

31 Also referred to as “martial rule.”

32 Ex parte Milligan, 71 U.S. (4 Wall.) at 142 (1866) (“Martial law depends for its jurisdiction upon public necessity. Necessity gives rise to its imposition;
necessity justifies its exercise; and necessity limits its duration. The extent of the military force used and the legal propriety of the measures taken,
consequently, will depend upon the actual threat to order and public safety which exist at the time.”).

33 71 U.S. (4 Wall.) 2 (1866).

34 |d. at 118.

35 Id. at 127.
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accused lacked jurisdiction to try him.

d. Military law. Military law is the jurisdiction exercised by the military establishment over its own members, and
those directly connected with it under certain conditions, to promote good order and discipline. Military law is simply
that body of federal statutes enacted by Congress, as implemented by regulations of the President and the armed
services, and interpreted by the courts, governing the organization and operation of the armed services in peace and
war. This system obviously requires that the military forces exercise judicial powers.

e. Law of war.Military judicial powers may, under certain circumstances, be exercised under the law of war.

In Ex parte Milligan3® the Supreme Court, in addition to holding that the military commission was without
jurisdiction on the basis of martial law, held that the tribunal could derive no jurisdiction from the law of war because
Milligan was a citizen of a state in which the regular courts were open and their processes unobstructed.

In Ex parte Quirir?8 the petitioners had been trained at a German sabotage school subsequent to the declaration of
war between the United States and Germany. In June 1942 they landed in this country by submarine during the hours
of darkness. Although the saboteurs were wearing military uniforms when they landed, all subsequently changed to
civilian clothes and buried their uniforms. They later were apprehended by agents of the Federal Bureau of Investiga-
tion and were tried by a military commission, appointed by the President, for violations of the law of war and certain
Articles of War. All sought a writ of habeas corpus attacking the jurisdiction of the military commission. One of the
petitioners claimed to be an American citizen and therefore entitled to the rights afforded by the Constitution.

The Supreme Court held that the military commission had authority to try violators of the law of war. The Court
restricted Milligan to its particular facts, noting that Milligan had never become an enemy belligerent. Because the
petitioners were enemy belligerents, they were subject to the law of war and could be tried by a military commission
for violations thereof? War crimes cases, including violations of international conventions, may be tried by interna-
tional military tribunals as well as by the military tribunal of a single nation. An international military tribunal is
merely the joint exercise, by the states which establish the tribunal, of a right which each of them was entitled to
exercise separately in accordance with international law. For example, the Nuremberg Tribunal was established
pursuant to an agreement entered into by the United States, the United Kingdom, France and the Union of Soviet
Socialist Republicé®

7-5. Agencies through which military jurisdiction is exercised

Part I, paragraph 2(b) of the Manual states that military jurisdiction is exercised through military commissions and
provost courts, courts-martial, certain commanding officers, and courts of ifi§uiry.

a. Military commissionsThe military commission is a tribunal created to try persons, not members of the Armed
Forces?? for criminal offenses committed during a period of war or martial rule.

The occasion for the military commission arises principally from the fact that the jurisdiction of the court-martial
proper, in our law, is restricted by statute almost exclusively to members of the military force and to certain
specific offenses defined in a written code. It does not extend to many criminal acts, especially of civilians,
peculiar to time of war; and for the trial of these a different tribunal is reqtfred.

Military commissions or courts usually are appointed by theater commanders or subordinate commanders with
delegated authority. They may be appointed by any field commander or commander competent to appoint a general
court-martiat** Winthrop called the military commission “the exclusively war- cofft.”

(1) Authority and compositionThe Uniform Code of Military Justice specifically recognizes the jurisdiction of
military commissions with respect to offenders or offenses that by statute or by the law of war may be tried by such
commissiong® and expressly makes triable by military commissions and general courts-martial the offenses of aiding
the enem§’ and spying*® The military commission usually is composed of five officers, and it may impose any lawful
penalty, including death. Subject to applicable rules of international law and to regulations prescribed by the President

36 Id. at 107.

37 Id. at 121-22.

38 317 U.S. 1 (1942).

39 See also In re Yamashita, 327 U.S. 1 (1946).

40 2 L. Oppenheim, International Law § 257 (7th ed. 1948).
41 MCM, 1984, Part |, para. 2(b).

42 Members of the “armed forces” include those captured members of the enemy’s forces who are entitled to prisoner of war status under the 1949
Geneva Prisoner of War Convention.

43 Winthrop (2d ed. 1920), supra note 9, at 831.

44 See also supra note 6.

45 Winthrop (2d ed. 1920), supra note 9, at 831.

46 YCMJ art. 21.

47 UCMJ art. 104.

48 UCMJ art. 106.
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or other competent authority, military commissions are guided“by the applicable principles of law and rules of
procedure and evidence prescribed for courts- maffial.”

(2) Historical background.

(a) Mexican WarMilitary commissions were used by General Scott in 1847 during the occupation of Mexico. The
commissions primarily tried Mexican nationals for serious civilian offenses and offenses against the occupying forces.
Scott also convened“councils of war,” apparently a reversion to the terminology and procedural limitations of the 19th
century legislation for a few trials involving violations of the law of war. Winthrop notes, the“term ‘council of war,’” as
a designation for a court, has not since reappeared in our law or pré@tice.”

(b) Civil War.lIt has been estimated that over 2,000 cases were tried by military commissions during the Civil War
and the period of Reconstructi®h.The military commissions generally followed the principles and procedures
applicable to trials by courts-martial. Military commissions were very popular and highly praised for their value and
efficiency during the Civil Wap2

(c) Reconstruction periodihe first of the Reconstruction Laws authorized the general officer commanding each of
the five districts into which the South was divided to try offenders by either “local civil tribunals” or “military
commissions or tribunal$® As a general rule, trial was held by state courts and trials “by military commission under
the Reconstruction Laws were in all not much over two hundred in nuffoer.”

(d) World War II.During and following World War Il, enemy belligerents were tried by military commissions for
violations of the law of wat® In Ex parte Quirirt® German saboteurs were tried by a military commission appointed
by the President. In denying the saboteurs’ petitions for writs of habeas corpus, the Supreme Court upheld the military
commission’s jurisdiction over the offenses and the President’s power to lawfully order a military commission to hear
the cases.

In the case of In re Yamashitathe accused, a Japanese general, was convicted by military commission of a
violation of the law of war. Pursuant to the orders appointing the commission, it considered depositions, affidavits,
hearsay, and opinion evidence. The petitioner contended that the introduction of such evidence was a violation of the
Articles of War. The Supreme Court held that the Articles of War and the rules of evidence prescribed pursuant thereto
were not applicable to the trial of an enetAyl.he Court pointed out that Article of War 2, enumerating those persons
subject to the Articles of War, did not include enemy combafdrithe Court specifically stated:

Congress gave sanction... to any use of the military commission contemplated by the common law of war. But it
did not thereby make subject to the Articles of War persons other than those defined by Article 2 as being subject
to the Articles, nor did it confer the benefits of the Articles upon such persons. The Articles recognized but one
kind of military commission, not two. But they sanctioned the use of that one for the trial of two classes of
persons, to one of which the Articles do, and to the other of which they do not, apply in such trials. Being of this
latter class, petitioner cannot claim the benefits of the Articles, which are applicable only to the members of the
other class.

Petitioner, an enemy combatant, is therefore not a person made subject to the Articles of War by Article 2, and
the military commission before which he was tried ... was not convened by virtue of the Articles of War, but
pursuant to the common law of war. It follows that the Articles of War... were not applicable to petitioner’s trial
and imposed no restrictions upon the procedure to be followed. The Articles left the control over the procedure in
such a case where it had previously been, with the military comffand.

For these reasons, the Court held that General Yamashita was tried properly by military commission.
The petitioner further claimed that the Geneva Convention of 1929 entitled him to be tried by the same rules of
evidence as used in trials of members of the Armed Forces of the United States. Article 63 of that Convention provides

49 MCM, Part I, para. 2(b)(2).

50 winthrop (2d ed. 1920), supra note 9, at 833, n.68.

51 /d. at 834.

52 Dig. Ops. JAG 1968, at 223-24. “So conspicuous had the importance of these commissions, and the necessity for their continuance become, that the
highest civil courts of the country had recognized them as part of the military judicial system of the government, and Congress, by repeated legislation,
had confirmed their authority, and, indeed, extended their jurisdiction.” /d. at 224.

53 Act of Mar. 2, 1867, “An Act to provide for the more efficient government of the rebel States,” § 1, 14 Stat. 428. See (2d ed. 1920), supra note 9, at
848, for the text of the statute.

54 (2d ed. 1920), supra note 9, at 853.

55 The rules of evidence in the military commissions during this period were much less stringent than those prescribed for trials under the Articles of War.
For example, in appointing the military commission to try captured German saboteurs in 1942, President Roosevelt set forth the following criterion for
determining the admissibility of evidence: “Such evidence shall be admitted as would, in the opinion of the President of the Commission, have probative
value to a reasonable man....” M.O. of July 2, 1942, 3 C.F.R. 1308 (1938-1943 comp.). See also In re Yamashita, 327 U.S. 1, 19 (1946).

56 317 U.S. 1 (1942).

7 327 U.S. 1 (1946).

58 Id. at 19.

9 But see UCMJ art. 2(9).

60 327 U.S. at 20.

o

o
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that “Sentence may be pronounced against a prisoner of war only by the same courts and according to the same
procedure as in the case of persons belonging to the armed forces of the detaining®Power.”

The Supreme Court concluded that article 63 applied only to offenses “committed while a prisoner of war, and not
for a violation of the law of war committed while a combatant.” That is, it applied only to post- capture and not to
precapture offensé8.Consequently, the laxity of the rules of evidence as applied by the military commission did not
violate the Geneva Convention of 1929.

(3) Limitations imposed by international lawart I, paragraph 2(b)(2) of the Manual incorporates the concept that
military commissions will be subject‘to any applicable rule of international law.” Although not the sole source of
applicable international law, the Geneva Conventions of 1949, where applicable, are the primary source of provisions
of international law outlining procedures before a military commission. Under these Conventions certain stricter
procedural requirements are specified for persons who qualify as prisoners of war under article 4 of the 1949 Geneva
Prisoner of War Convention. Article 85 of that Convention provides that “Prisoners of war prosecuted under the laws
of the Detaining Power for acts committed prior to capture shall retain, even if convicted, the benefits of the present
Convention.#3

The proceedings at the Diplomatic Conference clearly reflect that this provision was intended to apply to precapture
offenses, as well as subsequent offenders, thereby obviating the holding in the YamasfftAroase,. the “benefits”
conferred by the Convention is article 102 which provides:

A prisoner of war can be validly sentenced only if the sentence has been pronounced by the same courts according
to the same procedure as in the case of members of the armed forces of the Detaining Power, and if, furthermore,
the provisions of the present Chapter have been obs&rved.

While international law publications of the Department of the Rfnydicate that a prisoner of war may be tried by
a military commission if the procedural safeguards applicable in a United States court-martial proceeding are applied,
this conclusion is questionable as article 102 provides for trial by the “same courts.” In any event, prisoners of war are
subject to court-martial jurisdiction under Article 2(a)(9) of the Uniform Code of Military Justice and may be tried by
court-martial in all instancé¥.

The 1949 Geneva Civilian Convention, where applicable, imposes certain minimal standards upon military commis-
sions®® For example, if an accused protected by the Convention is charged with an offense for which punishment may
be death or imprisonment for two years or more, notice concerning the particulars of the case must be given to the
Protecting Power, a neutral nation appointed to safeguard the interest of a belligerent under the provisions of the
Convention. The accused is entitled to qualified counsel and the right to petition against the finding and the sentence to
higher United States authority. Generally, military commissions do not try ordinary criminal offenses against the law of
war and enactments of the United States military authorities, and it is regarding these types of offenses that the
provisions of the Convention become applicable.

b. Courts-martial. The court-martial is the most commonly used agency for the exercise of military jurisdiction.

¢c. Commanding officersArticle 15 of the Uniform Code of Military Justice provides, that, for minor offenses,
commanding officers may impose certain limited forms of nonjudicial punishment upon soldiers within their command
without resort to a trial by court-martial. Generally, the consent of the soldier is required before the commander may
proceed under article £8.By using article 15, the commanding officer becomes another agency through which
military jurisdiction may be exercised.

d. Courts of inquiry.Article 135 of the Code authorize the appointment of courts of inquiry “to investigate any
matter.”% A court of inquiry is a formal fact-finding tribunal and constitutes another agency through which military
jurisdiction may be exercised.

61 Art. 63 1929 Geneva Convention.

62 327 U.S. at 21.

63 Art. 85, 1949 Geneva Civilian Convention.

64 See Il Commentary On Geneva Convention Relative to the Treatment of Prisoners of War 413-27 (Pictet ed. 1960).

65 Art. 102, 1949 Geneva Civilian Convention.

66 FM 27-10, The Law of Land Warfare, para. 178b.

67 As it is not discussed elsewhere in this text, it should be noted that the 1949 Geneva Prisoner of War Convention explicitly provides for certain
procedural safeguards for prisoners of war, e.g., prohibition of double prosecution for the same act (art. 86), prohibition of ex post facto laws (art. 99),
prohibition of compulsory self-incrimination (art. 99), right to qualified counsel (arts. 99, 105), right of appeal (art. 106), the right to a speedy trial (art. 103),
provision for compulsory attendance of witnesses (art. 105), and that the prisoner of war, not being a United States national, is not bound to it by a duty
of allegiance (arts. 87, 100). See also other applicable procedural requirements in arts. 82-108 of this Convention.

68 See arts. 52, 64-78, 117-28, 1949 Geneva Civilian Convention.

69 MCM, Part V, para. 3.

70 UCMJ art. 135(a).
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Chapter 8
Nature of Court-Martial Jurisdiction

8-1. Nature of court-martial jurisdiction

a. Disciplinary characterCourt-martial jurisdiction is entirely disciplinary in characteZourts-martial are author-
ized to consider only criminal cadeand can adjudge only criminal sentences. Courts-martial cannot adjudge civil
remedies such as the payment of damages or the collection of privaté debts.

b. Effect of various factors on jurisdiction.
(1) Place of commission of the offense.

(a) General.As a general rule, jurisdiction of courts-martial depends on the military status of the dcSaskmhg
as the accused is a member of the armed forces at the time of the offense and the time of trial, the accused is subject t
courts-martial jurisdiction. The fact that the offense was committed beyond the boundaries of the United States is not
determinative of jurisdiction over the person, because Congress has provided in article 5 of the Uniform Code of
Military Justice that the Code “applies in all places.” Unlike the Federal courts, courts-martial are not required by
article Ill and the sixth amendment to try an accused in the place where the crime was committed.

(b) ExceptionsCrimes and offenses not capital. The “crimes and offenses not capital” clause of article 134 of the
Code authorizes the trial by courts-martial of armed forces personnel who commit offenses which are in violation of
State or Federal laws, but not in violation of any other article of the €wélen the civilian Federal statute is of
limited geographical application, such as those noncapital crimes and offenses limited in their applicability to the
special maritime and territorial jurisdiction of the United States or those included in the law of the District of
Columbia, the offense must have been committed within the geographical area to which the particular statute applies to
be cognizable under this provision of article 134is important to note, however, that one accused of an article 134
violation of a Federal statute need not be tried by courts-martial in the geographical area where the statute is
applicablée?

Law of war. General courts-martial have the power to try all persons made subject to military jurisdiction by the
laws of war? General courts-martial also have the power to:

try any person ... for any crime or offense against ... [t]he law of the territory occupied as an incident of war or
belligerency whenever the local civil authority is superseded in whole or in part by military authority of the
occupying powet?

In such cases the court-martial generally sits in the country where the offense is committed, and if the person tried is a
protected person under the 1949 Geneva Convention, the court-martial must sit in the occupiedlcountry.

(2) Place of the trial The jurisdiction of a court-martial does not depend upon where the codr Eits rule was
applied in United States v. Durdita case involving the theft of the Hesse Crown Jewels. In Durant the defense
contended that the court lost jurisdiction by leaving Germany and convening temporarily in Washington, D.C. An
Army Board of Review held that the court’s leaving the command of the convening authority did not deprive it of
jurisdiction1 It is now generally recognized that “[o]nce jurisdiction attache[s], the scene of the trial [is] not material
so long as no prejudice to or change in the rights of the Petitioner restit[s].”

1 R.C.M. 201(a)(1).

2 |d. at discussion.

3 Note, however, the authority of summary courts-martial to act as quasi-administrators of the affairs of deceased personnel, 10 U.S.C. §§ 4712, 9712
(1982), and to conduct an inquest, 10 U.S.C. 4711, 9711 (1982).

4 Solorio v. United States, 483 U.S. 435 (1987); Kinsella v. United States ex rel. Singleton, 361 U.S. 234, 241 (1960). See also Puhl v. United States, 376
F.2d 194, 196 (10th Cir. 1967); United States v. Schafer, 13 C.M.A. 83, 85-86, 32 C.M.R. 83, 85-86 (1962).

5 See R.C.M. 201(a)(3).Cf. United States v. Gravitt, 17 C.M.R. 249, 256 (1954) and United States v. Schreiber, 16 C.M.R. 639, 656 (A.F.B.R. 1954). In
these cases defense moved to change venue away from place of commission due to hostility and publicity. The courts argued that venue could be
changed away from the place of commission but denied relief on the facts.

6 UCMJ art. 134.

7 MCM, Part IV, para. 60(4(c).

8 R.C.M. 201(a)(3).

9 UCMJ art. 18; see also R.C.M. 201(f)(1)(B).

10 R.C.M. 201(f)(1)(B)(i)(b).

11 Geneva Convention Relative to the Protection of Civilian Person in Time of War, Aug. 12, 1949, art. 66, 6 U.S.T. 3516, 3558, T.L.A.S. No. 3365, 75
U.N.T.S. 287. But cf. Ex parte Quirin, 317 U.S. 1 (1942) and Waberski, 31 Op. Att'y Gen. 356 (1918) which inferentially indicate that military commissions
trying offenders for violations of the law of war may sit in the United States.

12 see supra note 7.

13 73 BR (Army) 49 (1947) (CM 324235).

14 |d. at 69-70.Accord, Durant v. Hiatt, 81 F. Supp. 948, 955-56 (N.D. Ga. 1948), affd, sub nom.Durant v. Gough, 177 F.2d 373 (5th Cir. 1949).
15 perlstein v. United States, 57 F. Supp. 123, 127 (M.D. Pa. 1944), affd, 151 F.2d 167 (3d Cir. 1945),cert. granted, 327 U.S. 777 (1946), cert. dismissed
as moot, sub nom. Perlstein v. Hiatt, 328 U.S. 822 (1946).
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(3) Absence of court memberEhe absence of a court member from a general or special court-martial does not
deprive the court of jurisdiction to try the case so long as a quorum of the court members is present. Although the
Supreme Court in Ballew v. Geordiaheld that a State criminal trial by a jury composed of five members deprives the
accused of his right to trial by jury, the Army Court of Military Review has held that the requirement of a six-member
jury does not apply to courts-marttdl.This is true whether the absence is authofzed unauthorized? The
convening authority may delegate to the staff judge advocate or some other principal #stistanithority to excuse
court members before assemblyThe delegate may not excuse more than one-third of the detailed court m&mbers.

(4) Presence of enlisted soldiers as court memtemntisted soldiers may serve as members of courts-martial if they
are not members of the accused’s éhiand if the accused has made a request for enlisted soldiers to be included in
the membership of the coudf.

The question of whether the convening authority may delegate the power to determine the specific enlisted soldiers
to serve on the court has been addressed by the Court of Military Appeals. It reasoned that “a designated convening
authority’s power to appoint a court-martial is one accompanying the position of command and may not be delegated...
"25 Because subordinate administrative personnel had added enlisted soldiers to the court panel from a master list,
instead of allowing the convening authority to select them personally, the court-martial was without jurisdiction, for
“[properly selected] court members are, unless properly waived, an indispensable jurisdictional element of a general
court-martial... 26

In cases in which the accused has made a request for enlisted court members, at least one-third of the court
membership must be comprised of enlisted soldfehs.past years there has been litigation concerning the procedural
aspects of submitting requests for enlisted soldiers, the selection process used for choosing enlisted court members ant
the failure of convening authorities to comply with specific requests of the accused that only certain ranks or races be
selected as court membé#s.

The failure of the trial record to indicate that an accused was advised of the right to have enlisted soldiers appointed
as members of the court is not error. The counsel appointed to defend an accused enlisted soldier is required to advise
the accused of this righ? the military judge may presume that counsel has performed these required duties in the
absence of any indication to the contréftyNote, however, that when a request for enlisted court members is properly
executed prior to a trial which ends with the declaration of a mistrial and the request is never withdrawn and is
specifically reaffirmed by the accused’s counsel at the second trial, enlisted soldiers may be properly appointed to the
second court without the submission of a new request for enlisted séldMiltary appellate courts have imposed
numerous requirements regarding this request. First, the accused must be an enlisted soldier of the armed forces at th

16 435 U.S. 223 (1978).

17 United States v. Montgomery, 5 M.J. 832 (A.C.M.R. 1978), pet. denied, 6 M.J. 89 (C.M.A. 1978).

18 YCMJ art. 29(a) (absence due to physical disability or as a result of challenge, or by order of the convening authority or military judge for good cause
shown on the record); see R.C.M. 505(c); United States v. Grow, 3 C.M.A. 77, 11 C.M.R. 77 (1953). Note that transfer of a court member of the
command of the convening authority after a case has been referred for trial to the court does not deprive the court of jurisdiction. United States v.
Holstein, 65 BR (Army) 271 (1947) (CM 316193).

19 United States v. Roundtree, 38 C.M.R. 796, 798 (A.F.B.R. 1967); United States v. Patterson, 30 C.M.R. 478, 479 (A.B.R. 1960) (“[T]he unauthorized
absence of a member of the court would not be sufficient grounds for appeal unless it could be demonstrated that such absence materially or
substantially prejudiced the rights of the accused.”); see also United States v. Cross, 50 C.M.R. 501 (A.C.M.R. 1975) (military judge’s excusal of court
member without approval of convening authority was neither jurisdictional nor prejudicial error). Contra, United States v. Colon, 6 M.J. 73 (C.M.A. 1978)
(prejudicial error for military judge to proceed to trial without presence of 40% of the detailed members who were not excused by the convening authority).
Note, moreover, that the unexplained absence of a court member after reassembly is prejudicial. United States v. Boehm, 38 C.M.R. 328 (C.M.A. 1968);
United States v. Greenwell, 31 C.M.R. 146 (C.M.A. 1961). If no reason for the member's absence appears in the record, an appellate court will not
assume the absence was for good cause. United States v. Boehm, 38 C.M.R. 328, 334 (C.M.A. 1968). Where a court member is absent after
arraignment, the Government has the duty to demonstrate in the record the reasons for such absence and to establish affirmatively that it falls within the
provisions of the Code and failure to explain such absence in the record is prejudicial error requiring a rehearing. United States v. Greenwell, 31 C.M.R.
146 (C.M.A. 1961). Cf. United States v. Stephenson, 2 C.M.R. 571 (N.B.R. 1951) (failure to swear court members and personnel of the prosecution and
the defense divests the court-martial of jurisdiction).

20 R.C.M. 505(c)(1)(B)(i); AR 27-10, para. 5-18c (22 Dec. 1989).

21 R.C.M. 505(c).

22 R.C.M. 505(c)(1)(B)(ii). The selection of the court members, however, is still the responsibility of the convening authority. See generally United States v.
Carmen, 19 M.J. 932, 935 (A.C.M.R. 1985).

23 But see United States v. Wilson, 21 M.J. 193 (C.M.A. 1986) (accused waived this personal disqualification).

24 UCMJ art. 25(c)(1); R.C.M. 503(a)(2);see McClaughry v. Deming, 186 U.S. 9, 62 (1902) (wherein Justice Peckham stated that, “A court-martial is the
creature of statute, and, as a body or tribunal, it must be convened and constituted in entire conformity with the provisions of the statute, or else it is
without jurisdiction.”); United States v. Brookins, 33 M.J. 793 (A.C.M.R. 1991) (jurisdiction was lacking when record of trial failed to reveal oral or written
request for enlisted membership when enlisted members were present on the panel).

25 United States v. Ryan, 5 M.J. 97, 100 (C.M.A. 1978).

26 |d. at 101.

27 But see R.C.M. 503(a)(2) when physical conditions or military exigencies preclude obtaining the requested enlisted court members.

28 See, e.g., United States v. Credit, 2 M.J. 631 (A.F.C.M.R. 1976), rev'd on other grounds, 4 M.J. 118 (C.M.A. 1977) (challenge to court member based
upon religion).

29 R.C.M. 502(d)(6) discussion.

30 United States v. Lutman, 37 C.M.R. 892, 900 (A.F.B. 1967).

31 United States v. Williams, 50 C.M.R. 219 (A.C.M.R. 1975).
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time of the request; thus, a dishonorably discharged prisoner in confinement is not entitled to enlisted soldiers on a
court-martial appointed to try him or her for offenses committed in confinement although he or she had formerly been
an enlisted soldie¥ Furthermore, the accused must personally make this request: oral or written request by defense
counsel is insufficient® The requirement was “enacted to make very certain that no person other than an accused
could cause the presence of enlisted members on a panel... [T]he language used is ... clearly indicative of the
mandatory feature of the provision..34"the request is not made personally, the convening authority is without
statutory authority to designate the enlisted soldiers and the court is without jurisdiction to proceed.

In some cases where the accused has requested that enlisted soldiers be included in the membership, defense counsel
have challenged the court-martial’s jurisdiction to try the accused on the ground that the appointed court-martial does
not consist of one-third enlisted soldiers.

If the court-martial has not proceeded to the presentation of the prosection case, the military judge may permit the
prosecution to use its unused peremptory challenge to bring the court-martial membership within the statutory
requirements. While defense counsel have objected to a military judge’s permitting Government counsel to use a
peremptory challenge in this manner, the appellate courts have upheld the practice. In such cases the reviewing courts
have stated that the appropriate time for determining the officer-enlisted ratio is when evidence is actually taken in a
case3® and not when the court is appointed, assembled, or sworn. In this regard a Navy Board of Review has stated
that:

It was the manifest intent of Congress to grant an accused the right, if he so desired, to have the evidence
weighed, his guilt determined, and his punishment fixed by a court-martial composed, in designated part, of
military personnel of his own [enlisted] status. The provisions of the Code and of the Manual, in our opinion,
simply guarantee that an accused will not be “tried” by a court without the required officer-enlisted ratio. The trial
of an accused consists only of the joining of issues by arraignment and plea, the hearing and weighing of evidence
in determining of those issues, the disposition of interlocutory questions arising during such determination, the
resolution of the issues joined in the findings of the court, and of the imposition of a just, legal, and appropriate
sentence. The trial of the accused does not include those preliminary proceedings whereby the court is organized,
its eventual membership tested and determined by challenge and excuse, and by which it is qualified 4hd sworn.

An Air Force Board of Revie® and an Army Court of Military Reviet# similarly have held that the proper time for
determining the officer-enlisted ratio is at the time of actual trial and not at the time of preliminary proceedings.

In requesting that enlisted soldiers be included in the membership of a court, soldiers sometimes request that the
convening authority select only lower ranking enlisted soldiers. Such a request was presented in United States v.
Catlow*® where the accused, an E1, submitted a request worded in part as follows:

Pursuant to Article 25(c) MCM [sic], the accused, THOMAS CATLOW, hereby requests that he be tried by a
Court-Martial Board comprised of his peers, and pursuant to the aforesaid section he demands that said Court-
Martial Board be comprised totally of enlisted members of equal rank or a rank not greater than the highest rank
at any time held by the accus®d.

The convening authority treated the accused’s request as a request for enlisted soldiers and selected a court-martial
consisting of five officers and three enlisted soldiers: a sergeant major, a first sergeant and a specialist four.

On appeal to the Army Court of Military Review, the accused argued that the court-martial lacked jurisdiction
because the convening authority failed “to comply with all of the conditions specified in the reqdésn.dénying
the accused’s allegation, the court found that the convening authority properly treated the accused’s request for enlisted
soldiers as divisible, “that is, one for enlisted membership within the requirements of article 25(c)(1) and another for a
total membership of enlisted persons of the lowest gr&tdEtie court further concluded that the convening authority’s
selection of enlisted soldiers was proper, absent an indication on the part of the accused that the request was to be
disregarded if the specified conditions included in the request were not honored.

32 United States v. Ragan, 32 C.M.R. 913 (A.F.B. 1962).

33 United States v. Warren, 50 C.M.R. 357 (A.C.M.R. 1975).

34 United States v. White, 45 C.M.R. 357, 362 (C.M.A. 1972).
35 In Asher v. United States, 46 C.M.R. 6 (C.M.A. 1972) the court gave retroactive effect to the Whiteholding. See also Gallagher v. United States, 46
C.M.R. 191 (C.M.A. 1973).

36 United States v. Rendon, 27 C.M.R. 844, 847 (N.B.R. 1958).
37 Id. at 847.

38 United States v. McCaffity, 2 C.M.R. (AF) 25, 29 (1949).

39 United States v. Smith, 42 C.M.R. 366 (A.C.M.R. 1970).

40 47 CM.R. 617 (A.C.M.R. 1973).

41 Id. at 620.

42 .

43 Id.
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In United States v. Timmorf$,the accused, a seaman recruit, submitted a request that enlisted personnel be included
as members of the panel in his court-martial, and in addition, that “enlisted members [selected] be of a rank of E-4 or
below, and be supplied from my unit, the Fleet Training CeffeThe convening authority treated the accused’s
request as one for a court composed of enlisted members and selected an appropriate number of enlisted members fror
units different than the accused’'s to sit as members in the accused’'s court-martial.

At trial, the accused challenged the convening authority’s failure to select enlisted members from the Fleet Training
Center in a motion requesting dismissal of the “charges against him on the grounds that Article 25(c)(1), Uniform Code
of Military Justice, in prohibiting enlisted members from his own unit from sitting on his court-martial, denied him
equal protection under the Constitution of the United Stdfe®n denial of the motion, the accused requested trial by
military judge alone.

On appeal, the accused alleged that he “was denied his fifth amendment right to due process of the law when
enlisted men from his own unit were denied participation as members of his “duartatdition, the accused argued
that:

Article 25(c)(1), Uniform Code of Military Justice, “discriminates against enlisted men as a class and against him
in particular, because it amounts to a deprivation of trial by peers (i.e., other men from his own unit); while at the
same time it allows an officer to be tried by a court of peers (i.e., other officers from his owrf&unit).”

A Navy Court of Military Review rejected these arguments and held that the accused’s court-martial was properly
constituted under the provisions of article 25(c)(1) of the Code. In reaching its decision, the court concluded that the
convening authority acted properly in ignoring the accused’s request regarding the selection of enlisted members only
from his unit. In addition, the court concluded that the accused’s fifth amendment right to due process was not violated
by the provisions of article 25(c)(1) which required the exclusion of enlisted members of the accused’s unit from
serving on the membership of his court-martial.

In addressing the accused’s allegations of error, the court briefly summarized the legislative history surrounding
article 25(c)(1) and its provisions granting an enlisted accused the right to request appointment of enlisted members,
other than those of their own unit, to serve as members of a court-ffartial.

In reviewing the legislative history of article 25(c)(1) the court noted that no references existed to explain why
Congress decided to exclude soldiers of an accused’s unit from serving as jury members in cases in which enlisted
soldiers were request&8.The court, however, concluded that, “Congress probably made this distinction for the
purpose of avoiding bias or prejudice either for or against an accused which experience had shown was likely to
develop in an integrated body of troops where the members worked and lived in close association with e&éh other.”
In support of its conclusion, the court noted that an Army Board of Review had made a similar finding ¥ 1957.

Enlisted soldiers have challenged the propriety of convening authorities selecting only senior ranking enlisted
soldiers to serve as enlisted court members. The issue was presented to the United States Court of Military Appeals in
United States v. Crawfor¥.

In Crawford, the accused, a private E2, was tried by general court-martial before a court of officers and enlisted
soldiers. On appeal, the accused alleged that the convening authority’s selection of the enlisted court members, three
sergeants major and one master sergeant was improper.

In deciding “whether the method by which enlisted court members were selected discriminated against the lower

44 49 C.M.R. 94 (N.C.M.R. 1974).
45 d.

46 Id. at 94-95.

47 Id. at 94.

48 Id. at 95.

49 Id. In part, the court stated:

Originally, in this country, dating back to the War of Independence and until 1948, participation as members in courts-martial was limited to officers.
The use of officer court members, in fact, predates our Constitution. It was not until 1948 that membership on the court was broadened to include, at
the request of an accused, some enlisted members of units other than the accused’s unit. Elston Act, Public Law 759, 80th Congress, 62 Stat. 604,
approved June 24, 1948. This same provision, with minor changes, carried over into Article 25(c)(1), Uniform Code of Military Justice, which was
passed in 1950.

50 Jd. Accord United States v. Crawford, 35 C.M.R. 3passim (C.M.A. 1964).
51 United States v. Timmons, 49 C.M.R. 94, 95 (N.C.M.R. 1974).
52 |d. (quoting United States v. Scott, 25 C.M.R. 636, 640 (A.B.R. 1957), as follows:

The eligibility criteria governing the appointment of enlisted members of court-martial seems obviously designed to insure the selection of individuals
who are free from bias or prejudice arising from a previous close association with the accused, or from a possible mental identification with the
supposed interests of his unit in the disposition of the case).

53 35 C.M.R. 3 (C.M.A. 1964).
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enlisted ranks in such a way as to threaten the integrity of the courts-martial system and violate the Uniform Code of
Military Justice,®* the court carefully reviewed the procedures followed by the convening authority in selecting the
enlisted soldiers and extensively reviewed the law applicable to the selection of enlisted soldiers to serve on military
courts-martial.

In upholding the selection process in Crawford, Chief Judge Quinn noted that “the Uniform Code [of Military
Justice] gives [convening authorities great] discretion in selecting [which persons are] best qualified for the duty by
reason of age, education, training, experience, length of service and judicial tempePariith.”respect to the
procedures followed by the convening authority in selecting the enlisted soldiers who served on the accused’s court-
martial, Chief Justice Quinn concluded that “[tlhere was no desire or intention to exclude any group or class on
irrelevant, irrational, or prohibited ground®™e concluded further that “the evidence leaves no room to doubt that
the selection process was designed only to find enlisted men qualified for court serviceChief Judge Quinn’s
opinion, a convening authority could look to senior noncommissioned officers in an effort to find qualified personnel to
serve as enlisted court members.

In Crawford, the accused also alleged that the convening authority’s intentional selection of a black senior noncom-
missioned officer to serve as a court member was improper. The facts in Crawford revealed that because the accused
was black and was charged with assaults against white soldiers, a deliberate effort was made on the part of the staff
judge advocate and the convening authority to find a black senior noncommissioned officer to serve as a court member
in the accused’s court-martial.

In holding that “there was no error in the deliberate selection of a Negro to serve on the accused’s coumartial,”
Chief Judge Quinn reasoned that the conscious decision on the part of the convening authority to include a member of
the accused’s race on the membership of the jury which tried the accused, was “discrimination in favor of, not against
[the] accused?® In reaching his decision, Chief Judge Quinn distinguished a Fifth Circuit Court of Appeals decision
which had granted a writ of habeas corpus to a black accused from Louisiana, who alleged that he had been indicted
improperly by a grand jury panel which had been selected from a list of 20 persons, six of whom were blacks whose
names had been added deliberately to the list. It was Chief Judge Quinn’s opinion that in reaching the decision in
Collins the Fifth Circuit failed properly to differentiate between the practice of inclusion and exclusion of minorities
from jury servicef®

In a concurring opinion, Judge Kilday agreed with Chief Judge Quinn’s decision regarding the legality and propriety
of the convening authority’s selecting senior noncommissioned officers and a black noncommissioned officer to serve
on the accused’s court-martial. It was Judge Kilday’s opinion, however, that an accused must allege some abuse of
discretion on the part of the convening authority in selection of court members if a challenge to the selection process is
to be regarded as meritorious. In Crawford, Judge Kilday noted that there was no evidence or allegation that the
convening authority abused his discretion in selecting senior noncommissioned officers to serve on the accused’s court-
martial. Accordingly, Judge Kilday concluded that the accused failed to allege an error in raising th& issue.

In dissent, Judge Ferguson argued that the United States Supreme Court has “consistently struck down systematic,
arbitrary, and discriminatory exclusion of classes from jury service, when it appears that such classes meet the
qualifications for service under the statutes invohRdXs examples, he noted the Supreme Court's reversal of cases
involving the systematic exclusion of blacks and wage earners from jury s€ndeeargued the systematic exclusion
of lower ranking noncommissioned officers and other ranks from selection as court members serves to undermine the
court-martial system thus making the court-martial simply an instrument of the higher ranks, and contended that the
preparation and use of selection lists is improper. In his opinion, the use of such lists, which contain only the names of
senior ranking noncommissioned officers, in effect rendered the statutory language of article 25(c)(1) permitting“[a]ny
enlisted member ... to serve on general and special courts-martial” meantgless.

Lastly, Judge Ferguson criticized the deliberate selection of a black court member by the convening authority
because the accused was black. In part, he stated that:

[T]he detailed and arduous quest for a Negro member of the court, selected solely on the basis of his race,
establishes beyond cavil that the ugly fact of race was considered, at least in this jurisdiction, to be the standard by

54 Id. at 5.

55 Id. at 18.

56 Id. at 12.

57 d.

58 Id. at 13.

59 Jd.

60 /d. Chief Judge Quinn’s view was ultimately adopted by the Fifth Circuit in Brooks v. Beto, 366 F.2d 1 (5th Cir. 1966), cert. denied, 386 U.S. 975,reh’g
denied, 386 U.S. 1043 (1967).

61 35 C.M.R. at 13-21 (Kilday, J., concurring).

62 |d. at 2 (Ferguson, J., dissenting).

63 |d. at 27-28 (Ferguson, J., dissenting) citing Norris v. Alabama, 294 U.S. 587, 599 (1935) and Thiel v. Southern Pac. Co., 328 U.S. 217, 225 (1946).
64 |d. at 28-29 (Ferguson, J. dissenting).
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which military jurors should be selected in the case of Negro defendants. | would not hesitate to strike this
practice down and remind commanders everywhere that neither race, nor color, nor creed, enter into the adminis-
tration of any American judicial systefn.

In subsequent cases, the Court of Military Appeals upheld the practice of convening authorities considering only
senior ranking noncommissioned officers for selection to serve as court-martial members on the grounds that it is
reasonable to assume that “the attainment of senior rank gives fair promise of the possession of the qualities specified
in the Code as desirable for court membé&fs.”

But in United States v. Daigfé,the court held that “[w]hen rank is used as a device for deliberate and systematic
exclusion of qualified persons, it becomes an irrelevant and impermissible basis for seféction.”

An accused is permitted to submit a request for the appointment of enlisted soldiers to serve on his or her court-
martial anytime before the conclusion of the article 39(a) session or the assembly of tif€ court.

The issue of whether an accused is allowed to withdraw the request for the appointment of enlisted soldiers to serve
on the court-martial was settled in United States v. Sfipe.Stipe, the accused chose to be tried by a court-martial
consisting of officers and enlisted soldiers. In accordance with the provisions of article 25(c)(1), the accused requested
that enlisted soldiers be appointed to serve on his court-martial. In response to his request, the convening authority
selected nine officers, one sergeant major (E9), one master sergeant (E8) and two sergeants first class (E7) to serve a
jury members on the accused’s court-martial.

At the article 39(a) session, the accused “contended that the enlisted soldiers of the court had not been selected or
the basis of age, education, training, experience, length of service, and judicial experience as required by Article
25(d)(2), UCMJ... "t and he therefore asked to withdraw his request for enlisted court members. The military judge
refused to allow the accused to withdraw his request. The accused subsequently was tried by a general court-martial
before a court composed of officers and enlisted soldiers.

On appeal, the accused argued that the military judge improperly denied his right to withdraw his request for enlisted
soldiers. The Court of Military Review ruled that the military judge did not abuse his discretion in refusing to allow the
accused to withdraw his requéstThe United States Court of Military Appeals reversed the Court of Military
Review’s decision and held that the military judge was in error in denying the accused “the right to revoke his prior
election to have enlisted members serve on the court before the end of the Article 39(a) seSslanteathing its
decision, the court noted that under the provisions of article 25(c)(1) an accused is free to request enlisted soldiers but
should be permitted to withdraw a request for trial by enlisted soldiers anytime prior to the end of the article 39(a)
session or before the assembly of the cBum so ruling, the court noted that such an interpretation was reasonable
and consistent with congressional intent “to leave the accused a free choice in the thamtiethe time of trial.

If the accused has withdrawn the request for enlisted soldiers, the record should reflect the withdrawal and should
clearly show that the accused was fully advised of his or her rights and was in no way influenced by the Government
in withdrawing this requegé

In submitting a request for enlisted court members, an accused cannot require the convening authority to select only
enlisted soldiers from a particular unit, rank or race. Nor does the accused have the right to require a convening
authority to select a court-martial panel consisting totally of enlisted soldiers.

Thus, while an accused cannot require the convening authority to select a particular kind of enlisted soldier, the
accused can require that the enlisted soldiers be fairly and impartially selected. The exact nature of fair and impartial
selection has been addressed by numerous courts. Although the deliberate, systematic exclusion of qualified soldiers on
the basis of rank alone is contrary to the C6diae Army Court of Military Review held in United States v. Yafer,

65 Jd. at 31 (Ferguson, J., dissenting).

66 United States v. Mitchell, 35 C.M.R. 31, 32 (C.M.A. 1964); see also United States v. Ross, 35 C.M.R. 36 (C.M.A. 1964); United States v. Pearson, 35
C.M.R. 35 (C.M.A. 1964); United States v. Glidden, 35 C.M.R. 34 (C.M.A. 1964); United States v. Motley, 35 C.M.R. 33 (C.M.A. 1964); United States v.
Glidden, 34 C.M.R. 577 (A.B.R. 1964).

67 1 M.J. 139 (C.M.A. 1975).

68 |d. at 141.See also United States v. Nixon, 33 M.J. 433, 435 (C.M.A. 1991) (“military grade by itself is not a permissible criterion for selection of court-
martial members”); but see United States v. Yager, 7 M.J. 171 (C.M.A. 1979) (exclusion of personnel below E3 for failing to satisfy criteria of article
25(d)(2) is permissible).

69 R.C.M. 903(a)(1).

70 48 C.M.R. 267 (C.M.A. 1974).

71 United States v. Stipe, 47 C.M.R. 743, 744 (A.C.M.R. 1973).

72 Id. at 746.

73 United States v. Stipe, 48 C.M.R. 26, 269.

74 |d. at 28; seeR.C.M. 903(d).

75 Stipe, 48 C.M.R. at 269.

76 See United States v. Lutman, 37 C.M.R. 892, 900-01 (A.F.B.R. 1967). The accused never requested enlisted soldiers and the record failed to indicate
whether he was ever advised of his rights. The court held it was presumed that he was advised by his counsel, and thus there was no error. The court
stated that having the record reflect the accused’'s knowledge of his rights was a “prudent, albeit anticipatory, trial procedure....” Id.

77 See generally Schiesser, Trial by Peers: Enlisted Members on Courts-Martial, 15 Cath. U.L. Rev. 171 (1966).

78 United States v. Daigle, 1 M.J. 139 (C.M.A. 1975).

79 2 M.J. 484 (A.C.M.R. 1975), affd, 7 M.J. 171 (C.M.A. 1979).
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that the exclusion of enlisted soldiers in the grade of private is permissible. This exclusion was reasonably and
rationally calculated to obtain jurors who met the statutory requirements of sufficient age, education, training,
experience, length of service and judicial temperament. Furthermore, the exclusion of privates sprang from a recogni-
tion that privates are not senior to any other soldiers. Under article 25(d)(1) of the UCMJ a soldier of junior rank
should not be allowed to try his senior except in unavoidable situations. Similarly in United State$%a BelRgction

process was not improper even though it excluded privates. The Army Court of Military Review also addressed the
issue of whether fair selection had been obtained even though the Government's administrative regulations, which were
more stringent than the requirements under the Code, had not been followed. It reasoned that no prejudice had
occurred, because the regulation was promulgated for the benefit of the Government and was not intended to confer
any basic rights on accused soldiers.

(5) Absent or unauthorized military judges and counfetourt-martial that is constituted illegally does not have
jurisdiction over the cases it is convened to®nA court may be constituted illegally if either the military judge or
counsel are absent or participate without authorization. For example, if a military judge is present but a question arises
as to whether he was appointed and by whom, there is jurisdictionaf%rror.

Furthermore, if the military judge is improperly appointed, jurisdictional error will result. The Court of Military
Appeals found jurisdictional error when the military judge who presided over the trial was not the judge appointed by
the orders which convened the court-maf#dt also found error in a case in which the convening authority delegated
power to a subordinate officer to detail the military judge and coBfidelCongress meant for this duty to be
delegated, it would have expressly provided for such deleg&t®mce Congress had not specifically provided for the
delegation of this duty, the improper delegation was a fatal error. When two military judges have been appointed, the
Court of Military Appeals has upheld convictions if only one judge presided and the accused was aware prior to trial of
the identity of the military judg®® Finally, jurisdictional error resulted where the convening authority, without a
showing of good cause, replaced the military judge after the assembly of the court&hartial.

The Military Justice Act of 1983 amended article 26, UCMJ, so that the convening authority no longer must
personally detail a military judgf®. The detailing of a military judge is now the responsibility of the chief trial judge of
the United States Army Trial Judicia®§who has delegated the authority to all military judges certified to preside over
general courts-martial and who are assigned to the United States Army Trial J{idihgs, the detailing of the
military judge to a court-martial created by a convening authority is a judiciary respon8iofityorally announced
detailing is sufficient for jurisdictional purposes but the detailing decision should be reduced to writing and included in
the record of triaf?

The presence of unauthorized counsel may also lead to jurisdictional error. In United States v. otieteded
defense counsel previously had been assigned on orders as trial counsel. Although the accused accepted the officer
detailed as his defense counsel, and although the counsel was not disqualified by participation as a member of the
prosecution, the Court of Military Appeals reversed. Not only had the convening authority failed to delete the counsel’s
previous appointment as trial counsel, but there was also no indication that the convening authority had ever officially
appointed him as defense counsel. In United States v. Willdhmyever, the Court of Military Appeals affirmed the
conviction of an accused whose individual counsel erroneously was listed as trial counsel. The court distinguished
Williams from Coleman on the grounds that an accused’s individually selected counsel need not be listed in the orders

80 2 M.J. 1269 (A.C.M.R. 1976).

81 See, e.g., United States v. Johnson, 48 C.M.R. 665 (C.M.A. 1974).

82 |n United States v. Singleton, 45 C.M.R. 206 (C.M.A. 1972), the charges had been referred to trial by a special court-martial empowered to adjudge a
bad-conduct discharge. The convening authority, however, had not appointed either military judge, trial counsel, or defense counsel on the court-martial
convening orders, although members were appointed. At trial, the military judge and both counsel stated that they had been verbally appointed by the
convening authority subsequent to the issuance of the convening orders. The Court of Military Appeals reversed, however, as the record was void of any
indication as to “the contents of the oral appointment, when it was made or by whom.”/d. at 208. That the trial had been by military judge alone, instead
of before the detailed court members, may have affected the result.

83 United States v. Johnson, 48 C.M.R. 665 (C.M.A. 1974). Accord, United States v. Debord, 46 C.M.R. 808 (A.C.M.R. 1972).

84 United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978). This holding that a court-martial is improperly constituted when military judge and counsel are
assigned by improper authority was held to apply prospectively only to those cases convened after May 1, 1978. United States v. Mixon, 5 M.J. 236
(C.M.A. 1978).

85 See, e.g., United States v. Butts, 7 C.M.A. 472, 474, 22 C.M.R. 262, 264 (1957).

86 United States v. Sayers, 43 C.M.R. 302 (C.M.A. 1971). The court, however, made plain its disapproval of this procedure: “The practice should be
discontinued.” /d. at 304. AccordUnited States v. Crider, 45 C.M.R. 815 (N.C.M.R. 1972). InCrider, there were seven trial counsel and two law officers
assigned by the appointing order. Relying on the failure of the Court of Military Appeals to find jurisdictional error in Sayers, the Navy Court of Military
Review affirmed after finding that the accused suffered no prejudice from the unauthorized appointment. 45 C.M.R. at 821.

87 United States v. Smith, 3 M.J. 490 (C.M.A. 1975) (dictum); see R.C.M. 505(e).

88 UCMJ art. 26(a); R.C.M. 503(b).

89 AR 27-10, para. 8-6(a).

9 Trial Judiciary Memorandum 84-5 (Revised), subject: Detailing of Military Judges IAW R.C.M. 503(b) and AR 27-10, para. 8-6a (Revises TJ Memo
84-5, dated 23 May 1984), 22 Dec. 1989.

91 AR 27-10, para. 8-6(b).

92 AR 27-10, para. 5-3(b).

93 42 C.M.R. 126 (C.M.A. 1970).

94 45 C.M.R. 233 (C.M.A. 1972).
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convening the court-martial, and that counsel’s erroneous listing as trial counsel did not prejudice the substantial rights
of the accusef®

The Court of Military Appeals has even gone so far as to state that although the improper detail of trial counsel is
error, “[it] is of no import vis-a-vis the constitution of the court-martial as an entity ... for counsel are not an integral
part of the court¥

In summary, jurisdictional error will result if detailed defense counsel has not been appointed officially as defense
counsel. The erroneous listing of either appointed or individual defense counsel as trial counsel, however, without more
would not seem to lead to jurisdictional error, although it could be tested for prejudicial error. Additionally, when
individual counsel has been appointed previously as trial counsel but prior to trial is removed by order of the
convening authority (and not otherwise disqualified), no jurisdictional error ré8ults.

In cases such as these, the important distinction between jurisdictional and other error may not always b&apparent.
In some cases, clerical errors raising jurisdictional problems have been found not to have prejudiced the substantial
rights of the accused and thus permit affirmance. The Court of Military Appeals, however, has not only criticized the
failure to have properly prepared convening offebmit has held courts-martial to be without jurisdiction absent a
signed maodification of the convening order executed by proper authgity.

The Military Justice Act of 1983 amended article 27, UCMJ, so that the convening authority no longer must
personally detail the trial counsel and the defense colifséhe detailing of counsel is now a matter of secretarial
regulation'®2 The staff judge advocate or an authorized delegate may detail the trial counsel to a court%atal.
detailing of the trial defense counsel is a responsibility of the Chief, United States Army Trial Defensel%Efiee.
authority to detail trial defense counsel to a court-martial may be delegated to senior defensé%®dtorskbth trial
counsel and trial defense counsel, an orally announced detailing is sufficient for jurisdictional purposes but the
detailing decision should be reduced to writing and included in the record of%rial.

(6) Request for trial by military judge alon&he accused in a court-martial may choose to be tried by judge
alonel®” waiving his right to trial by a court composed of members just as a civilian may waive the right to a jury trial
in a Federal district coutf® article 16 of the Code provides that an accused may be tried by military judge alone if
“before the court is assembled the accused, knowing the identity of the military judge and after consultation with
defense counsel, requests orally on the record or in writing a court composed only of a military judge and the military
judge approves [the requestf?

Before the Military Justice Act of 1983 authorized an oral request for trial by a military judge alone, article 16 of the
Code was strictly construed by the Court of Military Appeals, and a complete and correct written request for trial by
judge alone was held to be a jurisdictional condition to such!tA@ut in United States v. Stearm&H,where there
was a failure to include the name of the military judge as part of the request, it was held that such was not
jurisdictional errot12 It would appear that as long as the accused has conferred with the defense counsel and, before
the court is assembled, submitted a request for trial by military judge sitting alone, with such request approved by the
military judge, the requirement that the accused must know the judge’s identity may be satisfied by a demonstration of
such knowledge in the record of tridf The omission of the judge’s name in the written request is not fatal to

9 Jd. at 235.

9% United States v. Ryan, 5 M.J. 97, 101 n.5 (C.M.A. 1978); see also Wright v. United States, 2 M.J. 9 (C.M.A. 1976).

97 United States v. Phillips, 46 C.M.R. 4 (C.M.A. 1972).

9% See, e.g., United States v. Blair, 45 C.M.R. 413 (A.C.M.R. 1972), petition denied, 45 C.M.R. 928 (1972), where the article 32 investigating officer was
appointed, although he did not serve, as one of seven trial counsel. The court affirmed the conviction, finding no prejudicial error or violation of article
27(a), UCMJ. The court, however, did not discuss the possibility of jurisdictional error. For other examples of nonjurisdictional analysis, see United States
v. Catt, 23 C.M.A. 422, 50 C.M.R. 326 (1975) (disqualification by military judge of individual defense counsel who summarized article 32, UCMJ, evidence
for staff judge advocate prejudiced accused’s substantial rights when no attorney-client relationship between the Government and the attorney had been
established) and United States v. Carey, 49 C.M.R. 605 (C.M.A. 1975) (record of trial contained no indication that trial counsel was duly appointed, but
conviction affirmed on later affidavit by convening authority that trial counsel had been appointed verbally).

99 United States v. Glover, 15 M.J. 419 (C.M.A. 1983); United States v. Carey, 49 C.M.R. 605 (C.M.A. 1975).

100 ynited States v. Perkinson, 16 M.J. 400 (C.M.A. 1983); United States v. Ware, 5 M.J. 24 (C.M.A. 1978).

101 ycMmJ art. 27(a); R.C.M. 503(c).

102 ycmJ art. 27(a); R.C.M. 503(c).

103 AR 27-10, para. 5-3(a).

104 AR 27-10, para. 6-9.

105 Id.

106 AR 27-10, paras. 5-3(b), 6-9.

107 ycMJ art. 16(1)(B), 16(2)(C); see also R.C.M. 903.

108 Fed. R. Crim. P. 23(a). This similarity between the Federal and military practice is not surprising in light of the fact that one of the stated purposes of
the Military Justice Act of 1968 was to streamline court-martial procedures in line with procedures in U.S. district courts. S. Rep. No. 1601, 90th Cong., 2d
Sess., reprinted in 1968 U.S. Code Cong. & Admin. News 4501, 4503.

109 ycMmJ art. 16(1)(B); see also R.C.M. 903.

110 ynited States v. Dean, 43 C.M.R. 52 (C.M.A. 1970).

111 7 M.J. 13 (C.M.A. 1979).

112 g, at 14. This holding specifically overruled United States v. Montanez-Carrion, 47 C.M.R. 355 (C.M.A. 1973); United States v. Grote, 45 C.M.R. 293
(C.M.A. 1972); and United States v. Brown, 45 C.M.R. 290 (C.M.A. 1972).

113 SeeUnited States v. Kelly, 2 M.J. 1029, 1030 (A.C.M.R. 1976) (absence of military judge’s name from the written request for trial before a military
judge alone was not a jurisdictional error).
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jurisdiction if the essential elements of article 16 of the Code are otherwise met and the court-martial is properly
composed.

(7) Absence of accused court-martial does not lose its jurisdiction over an accused who is voluntarily absent,
without authority, from the trial after arraignméat. The absence of the accused, however, must be truly volddgary.
In such case, the court may proceed with the trial to findings and sentence notwithstanding the absence of the
accused?1®

(8) Accused a member of another commadnhds not essential that the accused be a member of the command of the
convening authority in order for a court appointed by such authority to exercise personal jurisdiction. Thus, an accused
who is a member of the United States Army may be tried by a court appointed by any competent Army Hithority.

(9) Place of rehearingThe Court of Military Appeals may direct The Judge Advocate General to return a record of
trial to the convening authority for reheariid.In such an instance, referral of the case to other than the original
convening authority or his or her successor may be improper but not a jurisdictiondf%rror.

8-2. Finality of courts-martial judgments

a. The Codal ProvisionsThe Uniform Code of Military Justice provides that the “proceedings, findings, and
sentences of courts-martial as approved, reviewed, or affiffiedfider the Code shall be final and conclusive, and
that “[o]rders publishing the proceedings of courts-martial and all action taken pursuant to those proceedings are
binding upon all departments, courts, agencies, and officers of the United Stat&sexcept:

(1) where the accused has petitioned for a new ¥al;

(2) where action is pending with the Secretary to“remit or suspend any part or amount of the unexecuted part of any
sentence, including all uncollected forfeitures other than a sentence approved by the President” or to “substitute an
administlrgltive form of discharge for a discharge or dismissal executed in accordance with the sentence of a court-
martial;”

(3) where the accused has petitioned to the constitutional authority of the President to exercise &@roency;

(4) where action is pending with The Judge Advocate General on grounds of “newly discovered evidence, fraud on
the court, lack of jurisdiction over the accused or the offense, error prejudicial to the substantial rights of the accused,
or the appropriateness of the senterée.”

114 United States v. Houghtaling, 8 C.M.R. 30 (C.M.A. 1953); United States v. Oliphant, 50 C.M.R. 29 (N.C.M.R. 1974). The arraignment proceeding
includes the reading of the charges and specifications by the trial counsel and an inquiry by the military judge regarding the nature of the accused’s plea.
See alsoR.C.M. 804(b)(1). Note that failure to arraign the accused is not jurisdictional error. United States v. Reyes, 48 C.M.R. 832 (A.C.M.R. 1974) (en
banc) (citing United States v. Taft, 44 C.M.R. 122 (C.M.A. 1971) (failure to take accused’'s plea not jurisdictional error)).

115 R.C.M. 804(b)(1) discussion; United States v. Peebles, 3 M.J. 177 (C.M.A. 1977); see United States v. Cook, 43 C.M.R. 344 (C.M.A. 1971) (when the
military judge was aware of questions as to the accused’s mental responsibility, he erred in ruling that the accused’'s absence was voluntary when the
only information available was that the accused was absent and could not be located, rather than making a more thorough inquiry into the reasons for the
accused’s absence); United States v. Holly, 48 C.M.R. 990 (A.F.C.M.R. 1974) (neither the court nor the defense counsel may waive the accused’s right to
be present; he must do this personally; although the accused voluntarily left trial for a brief period, the military judge erred by permitting trial to continue
beyond the period when accused became mentally ill and was hospitalized). In the absence of any indication to the contrary, it will be presumed that the
absence of the accused is voluntary. United States v. Hutcheson, 48 C.M.R. 843, 844 (N.C.M.R. 1974), citing United States v. Norsian, 47 C.M.R. 209
(N.C.M.R. 1973). Absent extraordinary circumstances, for purposes of trial in absentia, an accused is deemed to have been advised of the trial date once
it has been communicated to the defense counsel. United States v. Yarn, 32 M.J. 736 (A.C.M.R. 1991).

116 Ynited States v. Staten, 45 C.M.R. 267 (C.M.A. 1972); United States v. Cook, 43 C.M.R. 344 (C.M.A. 1971); United States v. Houghtaling, 8 C.M.R.
30 (C.M.A. 1953); United States v. Hall, 44 C.M.R. 656 (A.C.M.R. 1971) (no error when accused voluntarily absents himself during continuance in his trial
and trial resumes in his absence); see also United States v. Oliphant, 50 C.M.R. 29 (N.C.M.R. 1974); United States v. Day, 48 C.M.R. 627 (N.C.M.R.
1974); United States v. Allison, 47 C.M.R. 968 (A.C.M.R. 1973). Although an accused may normally waive the right to be present at court proceedings, a
rehearing on the sentence may not proceed unless the accused is present at the outset of the rehearing. United States v. Staten, 45 C.M.R. 267 (C.M.A.
1972).

117 United States v. Wyatt, 15 B.R. 217, 255 (1947) (CM 227239). Note that reciprocal jurisdiction is a different question. UCMJ art. 17(a). R.C.. 201(e)
generally limits the court-martial for a member of one service by a court convened by a member of another service to circumstances where a commander
of a joint command or task force has been specifically empowered to do so or the accused can be delivered to the appropriate service without “manifest
injury to the armed forces.” This limitation is not a jurisdictional prerequisite but is a significant policy prohibition.

118 ycMmJ art. 67(f).

119 United States v. Robbins, 39 C.M.R. 86, 88-90 (C.M.A. 1969). The court referred to LTR, JAGM CM 353869, 8 Apr 53 (sic) wherein The Judge
Advocate General expressed the opinion that when the original convening authority receives a case with the option of ordering a rehearing or dismissing
the charges, and the accused has been transferred out of the command in the interim, an order by the original convening authority to rehear the case
does not deprive the officer then exercising general court-martial jurisdiction over the accused of his or her power to decide whether a rehearing is
practicable in his or her command. /d. at 89 (emphasis added). In United States v. Martin, 41 C.M.R. 211, 213 (C.M.A. 1970), the court held that referral
of a case for rehearing to other than the original convening authority is not a jurisdictional defect.

120 see R.C.M. 1209.

121 ycMJ art. 76.

122 g,

123 ycMJ art. 73.

124 ycMJ art. 74.

125 ycMJ art. 76; see U.S. Const. art. Il, § 2, c1. 1.

126 ycMJ art. 69(b); seeSmith v. Secretary of the Navy, 506 F.2d 1250 (8th Cir. 1974) (mandamus action for vacation of 1942 court-martial conviction
dismissed for failure to exhaust article 69 remedy).
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b. Review of courts-martial proceedings outside the military justice system.

(1) By Federal courtsin enacting article 76 of the Code, Congress expressed its intent that, so far as Federal
judicial review is concerned, courts-martial proceedings are final and conclusive, “[s]ubject only to a petition for writ
of habeas corpus in Federal codf”In the case of In re Yamash## the Supreme Court stated that:

[Miilitary tribunals which Congress has sanctioned by the Articles of War are not courts whose rulings and
judgments are made subject to review by this Court ... They are tribunals whose determinations are reviewable by
the military authorities either as provided in the military orders constituting such tribunals or as provided by the
Articles of War. Congress conferred on the courts no power to review their determinations save only as it has
grantedljzlédicial power “to grant writs of habeas corpus for the purpose of an inquiry into the cause of restraint of
liberty.”

Statements such as these led some to argue that “with respect to court-martial proceedings and convictions, Article 76
acts as a pro tanto repealer of [28 U.S.C.] § 1331 and all other statutes, with the exception of [28 U.S.C.] § 2241,
conferring subject-matter jurisdiction on Article Il courf$®

For a number of years the Supreme Court managed to avoid ruling on the effect of artitieN@6.until
Schlesinger v. Councilmé&#? did the Supreme Court consider the finality provisions of articl&¥B Schlesinger v.
Councilman the Court held that Congress in passing the UCMJ evinced no intent to preclude collateral relief other than
habeas corpus$® The Court noted, Article 76, however, does not expressly effect any change in the subject- matter
jurisdiction of Article Il courts. Its language only defines the point at which military court judgments become final and
requires that they be given res judicata efféét.Thus, the Court concluded that collateral remedies, in addition to
habeas corpus, are available to petitioners charged with court-martial offenses.

The Military Justice Act of 1983 authorized the United States Supreme Court to review by a writ of certiorari a
decision of the Court of Military Appeals® This review process will be available for those cases which pass the
threshold for substantive review under article 67, that is, mandatory review of death penalty impositions, cases certified
by The Judge Advocate General, and cases in which the Court of Military Appeals grants a petition for review for good
cause shown.

(2) By administrative correction of military recordSection 1552(a) of Title 10, United States Code, provides that
the Secretary of a military department, under procedures established by the Secretary and acting through boards of
civilians may correct any military record of the department “when he considers it necessary to correct an error or
remove an injusticel®” Pursuant to this authority, Army regulations have been promulgated establishing the Army
Board for Correction of Military Records (ABCMR) and setting forth the procedures to be followed in making
applic?stgon, and in the consideration of applications, for the correction of military records by the Secretary of the
Army.

While the statute extends to court-martial proceedings, it does not permit the reopening of the proceedings, findings,
and sentences of courts-martial so as to disturb their finality. Thus, the Army Board for Correction of Military Records
may not question the validity of courts-martial proceedings nor recommend that they be declared null and void.

127 5, Rep. No. 486, 81st Cong., 1st Sess., 32 (1949); H.R. Rep. No. 491, 81st Cong., 1st Sess., 35 (1949); cited in Schlesinger v. Councilman, 420 U.S.
738, 751 n.23 (1975); see UCMJ art. 76;see also 5 U.S.C. § 701(b)(1)(F) (1982) (specifically excludes courts-martial from the operation of the
Administrative Procedure Act).

128 327 U.S. 1 (1946).

129 Ig. at 8;see also Burns v. Wilson, 346 U.S. 137, 140-42 (1953); Goldstein v. Johnson, 184 F.2d 342, 343 (D.C. Cir. 1950), cert. denied, 340 U.S. 879
(1950); Alley v. Chief, Fin. Center, United States Army, 167 F. Supp. 303 (S.D. Ind. 1958). Contra, Jackson v. McElroy, 163 F. Supp. 257 (D.D.C. 1958).
130 gchlesinger v. Councilman, 420 U.S. 738, 745 (1975).

131 See Secretary of the Navy v. Avrech, 418 U.S. 676 (1974); United States v. Augenblick, 393 U.S. 348 (1969). Cf. Gosa v. Mayden, 413 U.S. 665
(1973).

132 420 U.S. 738 (1975).

133 Article 53 of the Articles of War, Act of June 24, 1948, cap. 625, § 223, 62 Stat. 639, which was the immediate statutory predecessor of article 76 and
which contained identical language was construed by the Supreme Court in Gusik v. Schilder, 340 U.S. 128 (1950), as not precluding habeas corpus
collateral attack on court-martial convictions.

134 420 U.S. at 751-53. A suit for back pay in the Court of Claims is an example of collateral relief other than habeas corpus. See, e.g., Hooper v. United
States, 326 F.2d 982 (Ct. Cl. 1964). See also Smith v. Secretary of Navy, 506 F.2d 1250 (8th Cir. 1974).

135 420 U.S. at 749.

136 ycMJ art. 67(h).

137 10 U.S.C. § 1552(a) (1982).

138 AR 15-185, Board, Commissions, and Committees Army Board for Correction of Military Records (18 May 1977). The Board frequently requests the
opinion of The Judge Advocate General on questions of law arising in cases pending before it.
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However, if the Board determines that an injustice has occurred in a particular case, it may afford some relief by
recommending to the Secretary the “correction of a record to reflect actions taken by reviewing authorities” under the
Uniform Code of Military Justicé3® The Board may, of course, also recommend corrective “action on the sentence of

a court-martial for purposes of clemend§?

139 10 U.S.C. § 1552(f)(1).
140 10 U.S.C. § 1552(f)(2).
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Chapter 9
Inception and Termination of Court-Martial Jurisdiction

9-1. Introduction

The point of inception and termination of court-martial jurisdiction over persons who possess some form of military
status has been the subject of significant litigation in recent years. The general source of jurisdiction over all military
personnel on active duty is the following provision from article 2 of the Uniform Code of Military Justice:

Members of a regular component of the armed forces, including those awaiting discharge after expiration of their
terms of enlistment; volunteers from the time of their muster or acceptance into the armed forces; inductees from
the time of their actual induction into the armed forces; and other persons lawfully called or ordered into, or to

duty in or for training in, the armed forces, from the dates when they are required by the terms of the call or order
to obey it

By means of this provision, Congress has defined when a soldier becomes subject to military jurisdiction and when that
jurisdiction ends.

9-2. Court-martial jurisdiction

Jurisdiction is the power of a court to try and determine a%Hs&.court has the power to try and determine a case,
its judgment is valid. If a court does not have the power to decide a case, its judgment is void. Court-martial
jurisdiction therefore is the power to conduct proceedings and render a judgment that is binding on the parties.
In order for the judgment of a court-martial to be valid, five elements must be established. These elements are as
follows: (1) the court-martial must be convened by an official empowered to convene it; (2) the membership of the
court must be in accordance with the law with respect to the number and competency to sit on the court; (3) the court
must have had the power to try the person; (4) the court must have the power to try the offense charged; and (5) the
charges before the court must have been referred to it by competent authority. In other words, for the judgment of a
court-martial to be valid it must be established that the court was properly convened, that it was legally constituted,
that the charges were properly referred, and that it had jurisdiction over the person and the offense charged.
In this chapter and in chapter 10, the rules concerning jurisdiction over soldiers and civilians will be discussed. The
law of jurisdiction over the offense will be discussed in chapter 11.

a. Jurisdiction over the persoiio have jurisdiction over the person, the accused must not only be a person subject
to the Code at the time of the offense and at the time of trial by court-martial, but also the accused’s status must not
validly have been terminated between these two events. With respect to the latter requirement, there are some
exceptions which permit the exercise of court-martial jurisdiction over persons when there has been a valid interruption
of the accused’s military statds.

b. Jurisdiction over the offens@o have jurisdiction over the offense, the crime must be cognizable under the
Uniform Code of Military Justice. The location of the offense is irreledant.

9-3. When jurisdiction attaches

a. Inductees. Inductees are subject to the Code from the time of their actual induction. For the induction to be
complete, the accused must have participated in the induction ceremony to the extent required by law.

(1) The induction ceremonyn Billings v. Truesdelf the petitioner had been convicted by general court-martial of
willful disobedience of a lawful order. After an unsuccessful application for exemption as a conscientious objector, the
accused reported for induction, but refused to take the oath prescribed as part of the induction process. On appeal the
Supreme Court ruled that, because the prescribed induction ceremony had not been completed, the accused had nc
been inducted properly into the military and the military had no jurisdiction over him.

In United States v. Ornel&she accused moved at his court-martial to dismiss all charges and specifications against

1 UCMJ art. 2(a)(1). Article 2 also lists 11 other groups of individuals who are subject to the Code.

2 See supra chap. 7, note 1.

3 See infra sec. 9—4.

4 Solorio v. United States, 483 U.S. 435 (1987). For a discussion of the Supreme Court’s decision in Solorioand the subject of jurisdiction over the offense
see infra chap. 11.

5 0On 29 March 1975, President Gerald R. Ford signed a proclamation terminating registration procedures under the Military Selective Service Act.
Proclamation No. 4360, Mar. 29, 1975, 40 Fed. Reg. 14,567 (1975),reprinted in 50 U.S.C.A. app. § 453 (1978) (Supp.).

In the case of those who refused induction during the Vietnam era, it should be noted that failure of the Department of Justice to include a potential
accused on the list of those eligible for the President’s Clemency Program (39 Fed. Reg. 33,293 reprinted in 1974 U.S. Code Cong. and Admin. News
8216) may exempt him from later prosecution. See United States v. Zimmerman, 403 F. Supp. 481 (D.N.J. 1975) (defendant’s name was not on list
because he had attained Canadian citizenship and was arguably not eligible for clemency program).

6 321 U.S.542 (1944).
7 Id. at 550.
8 6 C.M.R. 96 (C.M.A. 1952). Cf. Machado v. McGrath, 193 F.2d 706 (D.C. Cir. 1951), cert. denied, 342 U.S. 948 (1952).
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him on the ground that he did not take the oath of allegiance during his induction into the Armed Forces. The law
officer denied the motion and refused a subsequent defense request to submit the issue to the court. The Court of
Military Appeals held that the defense motion was legally sound and should have been submitted with appropriate
instructions to the triers of fact for their determination of the factual issue of whether the accused had completed the
induction ceremony.

An exception to the rule requiring completion of the induction ngelismbustrated in United States v.
RodrigueZz® decided the same day as Ornelas. Prior to arraignment, the accused challenged the jurisdiction of the
court-martial on the grounds that he was a Mexican citizen who had not been inducted lawfully. More specifically, he
argued that he was not advised of his rights as a Mexican citizen and that he did not take the oath of allegiance.

The court found no error in the failure to inform the accused of his rights as a Mexican citizen, which would not
have exempted him from service in any evéniVith respect to the second contention, the court distinguished the
accused’s case from Ornelas on the ground that no factual issue was raised. In Ornelas the accused claimed not to hav
been returned home immediately after his physical examination. In Rodriguez the accused admitted that he did
everything but take the oath, that he did not object to induction and that he “voluntarily entered upon the Army duty
assigned” hind2 Although the expression was not used in the decision, the court seemed to find a“constructive
induction.”

In United States v. Hal® the Court of Military Appeals observed that:

[W]here an accused refuses to submit to induction;... does not participate in any ceremony at all; and continually
thereafter protests the attempt nonetheless to subject him to military service, no “constructive induction” exists in
spite of the accused’s acceptance of pay, execution of an allotment for his wife and his wearing thetuniform.

The Court of Military Appeals, therefore, has limited the concept of “constructive inductions” to situations where: (1)
there is an induction ceremony, albeit a defective one; and where (2) the accused manifests by his or her actions
voluntary submission to a military status.

(2) Failure to meet minimum standards for inductiofhere have been unsuccessful attempts to construe the
statutory standards set forth in the Selective Servicé®Ast precluding, and therefore making void and of no effect
for jurisdiction purposes, the induction of selectees who do not meet these requirements.

In United States v. Martitf the accused scored nine points on the Armed Forces Qualification Test. Despite his
failing score, it was determined administratively that he was acceptable for induction. The accused was inducted and
subsequently absented himself without leave on three occasions. The first two absences were tried by special court-
martial; the last absence, a little over 6 months, was tried by general court-martial. The accused pleaded guilty to
absence without leave and was convicted.

On appeal the accused contended that in view of his failing induction test scores, the statutory pfovisibes
Selective Service Act precluded his induction. The director of Selective Service filed a brief as amicus curiae in
support of the Government’s contention that the statute was intended to prevent the exclusion of certain categories of
persons from induction. Chief Judge Quinn, speaking for an unanimous court, reviewed the history of the statute and
agreed with the Government. Chief Judge Quinn noted:

In summary, the provision of the Universal Military Training and Service Act under consideration was intended to
enlarge the number of persons called to actual service, and to eliminate the “scandalous” and “shocking”situation
in which a substantial percentage of registrants were avoiding actual service because of failure on the administra-

96 C.M.R. at 99.

10 6 C.M.R. 101 (C.M.A. 1952). See also Hibbs v. Catovolo, 145 F.2d 866 (5th Cir. 1944); Mayborn v. Heflebower, 145 F.2d 864 (5th Cir. 1944) cert.
denied,325 U.S. 854 (1945); United States ex rel. Seldner v. Mellis, 59 F. Sup