Bridge the Gap -- 15 Mar 01

SUBJECT:  Legal Efficacy for Forgery

1.  Over the years, innovative efforts have existed to charge an accused with falsifying documents under Article 123 (forgery).  The gravamen of a forgery offense is the imposition, by a false writing, of legal liability on another with the intent to defraud.  As the MCM indicates, "the writing must be one which would, if genuine, apparently impose a legal liability on another, as a check or promissory note, or change that person's legal lights or liabilities to that person's prejudice, as a receipt." 

2.  Examples of writings that would not normally be subject of a forgery would be discharge certificates, certificates of training, a military ID card, and a letter from a commanding officer recommending approval of a car loan for the maker of the false letter.  The military forgery's definition is a narrow one.  In fact, Congress rejected a broader definition that included "any writing of a public or private nature which might operate to the prejudice of another."  United States v. Thomas, 25 MJ 396 (CMA 1988) (a false credit reference letter lacked legal efficacy for forgery).  Note that the focus is not whether the false writing can be a step in the process of perfecting a legal right or liability, but the writing itself must apparently impose a legal liability or change one's legal right or liability to one's prejudice.   An example of this is in United States v. Hopwood, 30 MJ 146 (CMA 1990), where false signatures of X & Y on a credit application form did not constitute forgery, as the credit application did not impose any liability on X & Y, but only served as a step in the process to purchase a vehicle.  (Note:  a false signature of X & Y on a retail installment sales contract could constitute forgery since it would make X & Y liable for the payments.)   

3.  Based upon the above discussion, one may conclude that signing a commander's name on a leave form would not constitute forgery.  CAAF has held different in United States v. James, 42 MJ 270 (1995), based upon the specific uses of an Air Force leave form.  I suggest if you have, or desire to charge, a forgery based upon a false signing of a leave form, you read James closely.  In close cases, the Government should state in the specification how the writing was or could be used to the legal prejudice of another.  

4.  One of the most recent cases is United States v. Sherman, 52 MJ 856 (ACCA 2000), where the court upheld a forgery conviction for false signatures on a savings account signature card because it imposed a legal liability on the bank to safeguard the deposited funds, pay interest on the savings, to report the interest to the IRS, etc.  Again, a lesson that should be learned from Sherman is to plead how the writing could be used to the legal prejudice of another, or if not pled, the defense counsel should request a Bill of Particulars.   …    COL Gary J. Holland
