Bridge the Gap -- 15 Feb 00

SUBJECT:  Article 32 Investigating Officer

1.  In my JAGC career, it seems that the "spirit" of RCM 405(d) often has been violated.  The Discussion to RCM 405(d) indicates that "the [Article 32] investigating officer should be an officer in the grade of major or lieutenant commander or higher or one with legal training."  I have seen numerous incidents where the Article 32 officer was a non-judge advocate captain (without any objections from the defense).  Although probably not fatal to an otherwise properly conducted investigation, I find it difficult to believe that a field grade officer is not normally available to conduct the Article 32 investigation.

2.  Besides the observation noted above, my primary intent in this Bridge the Gap is to bring to your attention the case of United States v. Reynolds, 24 MJ 261 (CMA 1987).  During the last few years, it seems that officer misconduct cases are occurring more often.  That being the case, counsel should be aware of Reynolds.  In Reynolds, the Article 32 investigating officer was a judge advocate Captain and the accused was a Major.  The court stated:  


"Although it may not be fatal that the Article 32 Investigating Officer was junior in rank

to the accused, and we note that the defense did not challenge the investigating officer on 

this basis, we consider it a gross breach of military protocol and courtesy to appoint one 

who is junior in rank to preside over matters involving a person of higher rank." (24 MJ 

at 263)  

Also, in a footnote the court stated:  

"We note with disapproval the appointment here of a junior officer, even though a 

licensed attorney, to investigate charges against a senior officer -- a result to be avoided 

even if not strictly prohibited."  (24 MJ at 263, n.2). 

3. The bottom-line:  It should be an extraordinary case that a junior officer presides over issues involving a senior officer.  

                                                                                                         ...  COL Gary J. Holland
