Bridge the Gap – 12 Apr 01

SUBJECT:  Larceny and Receiving Stolen Property


The normal rule is that a person cannot be found guilty of knowingly receiving stolen property that the person had also stolen.  I have encountered a situation that highlights an exception to the rule.  


The facts:  An accused is charged with knowingly receiving stolen TDY funds.  The evidence reveals that this particular accused conspired with, and aided and abetted, the actual perpetrator in filing false travel claims by providing the actual perpetrator with fabricated hotel receipts to file with the claims.  This scheme would permit the actual perpetrator to obtain monies for lodging to which he was not entitled (and thereafter to share his unearned wealth with the accused who gave him the false receipts).  Thus, under the rule of conspirators and the law of principals, the accused was equally guilty of the false claim and resulting larceny by the person who filed the false claim.  When I initially looked at the facts, I thought:  if the accused is equally guilty of the larceny, then as a thief, he could not also be guilty of receiving the stolen money.  However, the MCM tells us differently.  (Yes, it is amazing what one can learn by reading the MCM!)   Para. 106c(1) states:  "The actual thief is not criminally liable for receiving the property stolen; however, a principal to the larceny, when not the actual thief, may be found guilty of knowingly receiving the stolen property but may not be found guilty of both the larceny and receiving the property."  [Also, see case law:  13 MJ 174]  


Under the facts that existed in my case, the Government had not charged the accused with the larceny; thus, it was possible for the accused to be found guilty of knowingly receiving the stolen property of which he was a principal to the larceny for the same property.  My question, though, is why not charge the accused with the larceny?  --- if the accused is equally guilty of the larceny, then why give the accused a windfall in reducing the maximum punishment from 5 years for larceny to 3 years for receipt of stolen property (assuming a value of over $100)?  


This scenario again is a reminder that the drafting of charges should not be left to untrained legal minds.  Some legal research may (and usually should) be required before charges are preferred.  Another recent example that I have come across is a comment made by someone that Article 134 fraternization in the MCM applies only to officers.  Counsel and legal specialists need to aware that the Army and Navy have put their enlisted soldiers on notice that enlisted-enlisted fraternization is a viable offense under Article 134.  United States v. Clarke, 25 MJ 631 (ACMR 1987); United States v. Carter, 23 MJ 683 (NMCMR 1986).  

Be careful when drafting charges – I have encountered several incidents recently where either the location or date of the offense has been omitted.  

                                                                                       ... COL Gary J. Holland

