SUBJECT:  Issuance of General Orders/Regulations

1.  To have a violation of Article 92 for failing to obey a lawful general order or regulation, one requirement is the order/regulation must be issued by proper authority.  That authority is (1) an officer having general courts-martial jurisdiction; (2) a general or flag officer in command; or (3)  a commander superior to those in (1) and (2).  [MCM, para 16c(1)(a)]

2.  Usually, installation regulations are issued for the Commander by the Chief of Staff or Garrison Commander and signed by the AG.  To be a "lawful general regulation,"  the commander (who qualifies as a proper authority -- usually a general officer in command) must actually approve issuing the regulation.  While (s)he does not have to sign the actual regulation when it is published, (s)he must have given approval for its publication -- it must have been "issued as a result of a personal decision by a general officer."  [See United States v. Bartell, 32 MJ 295 (1991).]

3.  For Article 92 violations of lawful general regulations, counsel should seek to obtain the staffing documents for the regulation to ensure that the proper authority approved the issuance of the regulation.  I have seen many occasions that post regulations claiming to have punitive provisions under Article 92 were published in the usual manner, i.e., with the Chief of Staff approving the publication, but the CG never seeing or knowing about the regulation; thus, a prosecution under Article 92 fails.  

4.  It's important for Chiefs of Justice to ensure that the staffing paperwork for the post's punitive regulations are maintained permanently on file (preferably with a copy maintained in the OSJA.)  This becomes especially important since local punitive regulations do not get changed that often -- it is not uncommon to have a purported punitive regulation issued by a CG who preceded the current one by about 3 or 4 CG's.  If a challenge exists as to whether a proper authority issued the regulation, the Government will have a difficult time defending against the challenge if it cannot show that the CG personally directed its issuance (especially if the staffing paperwork for the regulation has been destroyed by someone at AG).  If any change occurs to the punitive provisions of the regulation, the OSJA also needs to ensure that the CG personally directs the change.

5.  Whether a specification involving a lawful general regulation results in a guilty plea or not guilty plea, trial counsel should have a copy of the regulation available to give to the court for inclusion in the record of trial.  This copy should not be highlighted or marked upon in any manner.

