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Foreword to The 2019 Advocacy Trainer 

1 January 2019 marked day one of the implementation of the Military Justice Act of 
2016. For our JAG Corps, this meant day one of hundreds of changes to the Uniform Code of 
Military Justice. This is the most significant and far-reaching update to the way we do business 
since the UCMJ went into effect in 1951. These changes affect all aspects of what we do every 
day-how CID investigates cases, how panels are composed, how military judges sentence 
accused soldiers, and how the post-trial process is conducted. All these changes have been 
implemented to make the UCMJ work better, to improve how cases are brought, tried, and 
disposed of in the JAG Corps. 

How did the JAG Corps get ahead of this wave of change to make sure that every Judge 
Advocate was ready to do Justice on 1-1-19? We trained. We trained hard. OTJAG's Mobile 
Training Team-whose mission was quite simply to get us ready to hit the ground running- 
trained over 6,000 personnel including 600 personnel from other services, 300 reservists and 
national guards, and 200 civilians. The MTT conducted more than 70 training events at 50 
locations in 23 states and 6 countries around the world. And the MTT did all this in one year and 
on schedule. On time and on target! 

And while the MTT accomplished this Herculean task, the Trial Counsel Assistance 
Program trained 1,200 Judge Advocates in trial advocacy; the Defense Counsel Assistance 
Program trained 550 Judge Advocates in how to better represent our accused Soldiers; and The 
Judge Advocate General's Legal Center and School welcomed 1,400 Judge Advocates from all 
corners of the globe to train them in military justice and trial advocacy. 

Because this is what we do. This is how we succeed. We train. We study the 
fundamentals. We prepare. We practice the fundamentals. And then we train some more. 

The advocacy training manual you are now reading was conceived as a living document; 
it was intended to undergo regular growth, enhancement, and development. Since publication 
last year of The 2018 Advocacy Trainer, we have seen it used at installations the world over by 
both government and defense counsel. We have seen the digital version uploaded onto hundreds 
of laptops. We have seen the embedded video vignettes watched by hundreds of training officers 
to show junior counsel what right looks like in the courtroom. 

We asked for and received valuable input from the field and listened to your suggestions 
for new content. By personally traveling to installations and working with Judge Advocates who 
are using the manual day-to-day, OTJAG training personnel had a chance to see firsthand what 
works well and what needs improvement. 

And so we present The 2019 Advocacy Trainer. It maintains the same basic format as last 
year's version with a number of enhancements that reflect changes in how we anticipate our 
work will evolve over the next several years. Included are a summary of the 2019 changes to the 
UCMJ, a primer on prosecuting and defending drug possession cases, and an enhanced section 
on hearsay. 



As always, we expect every experienced Judge Advocate, Trial Counsel, Defense 
Counsel, Chief of Military Justice, Senior Trial Counsel, Special Victim Prosecutor, Senior 
Defense Counsel, and Regional Defense Counsel to have a copy of this manual on the desktop 
and a plan to use it regularly. 

It is my hope that you will use this living manual to carry forward the tradition of 
excellence that began in 1775, to continue doing Justice as part of the oldest, best prepared, and 
most prestigious law firm in the world. 

Be Ready! 
 
 

Charles N. Pede 
Lieutenant General, US Army 
The Judge Advocate General 
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I. WELCOME to The 2019 Advocacy Trainer. Here are some of the features you will
notice in this latest edition:

A. Digitization: This manual is fully digitized and designed for use in a digital
environment. While you are free to print parts of it for use in drills or in billets
where your access to the internet might be limited, we encourage you to use this
manual as a fully paperless training tool.

B. Hot Links: Embedded in the text where needed, you will now find hyperlinks to
relevant case law and the video vignettes that have been created especially for this
manual.

C. Video Vignettes: For many of the trial skills covered in The 2019 Advocacy
Trainer, there is at least one live-action video vignette created to illustrate what
right looks like in the courtroom. These vignettes are designed to supplement and
enhance your training by showing how the skills you have learned translate into
courtroom practice.

D. Resources for Modern Practice: The manual has been updated to include
instruction on the evidentiary foundations for items commonly introduced in
today’s trials, such as e-mails, Facebook pages, Twitter Tweets, and text
messages. In addition, we have included a section on trial visuals that emphasizes
practicing in a courtroom equipped with fully functional Wi-Fi and digital display
technology.

E. New Material: We have greatly expanded the instructional material and included
three new chapters: Theory and Theme, Hearsay, and Trial Visuals.

II. WHY WE CREATED THIS MANUAL: These materials provide supervisors of
trial and defense counsel with an informal and efficient means of training judge
advocates and assessing their fundamental trial advocacy skills. In the spirit of hip
pocket training, this program provides Chiefs of Justice, Senior Trial Counsel, Senior
Defense Counsel, and Special Victim Prosecutors with a tool to enhance training
conducted on a short- or no-notice basis. The objective of this training is to maximize
time spent practicing the skills necessary for effective advocacy and thinking through
trial advocacy issues.  Additionally, by providing supervisors with necessary
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materials, the manual enables supervisors to devote their energies to teaching counsel 
and assessing performance rather than developing instruction materials from scratch. 

 
III. STRUCTURE OF THE MANUAL: You will note that each chapter in The 2019 

Advocacy Trainer is divided into 2 sections: 
 

A. Section 1: Each chapter begins with instructional material. Students should read 
this material prior to coming to the pre-scheduled class sessions. Here, you will 
find 

 
1. An overview of the skill that is the subject of the chapter followed by 

 
2. An explanation of the law pertaining to that skill and 

 
3. A series of practice pointers that will assist in the classroom session. 

 
B. Section 2: After the instructional material, each chapter contains the drills 

students will execute in class followed by sample solutions to many of the 
exercises. 

 
C. The Appendix at the end of the manual contains the case scenarios and other 

supplementary materials that form the basis of many of the advocacy exercises. 
 
IV. HOW TO TRAIN USING THIS MANUAL: 

 
A. The Instructional Material: Each chapter in this manual is designed to teach a 

separate advocacy skill. Each chapter begins with a citation to military law 
applicable to the particular topic. Following this is a detailed explanation of the 
courtroom application of each skill with practice pointers. Finally, each chapter 
ends with a series of drills. The drills are based upon hypothetical material that we 
have created for you. As a training supervisor, all you need do is schedule a class 
and tell your students what parts of the manual to review in advance. We have 
created the training material for you so that you can spend your time training 
rather than creating training. 

 
B. Your Training Plan: The 2019 Advocacy Trainer may be used in two ways: 

 
1. Training Plan 1: Start with Chapter 1 and each week, every two weeks, 

or every month, train with the next chapter in order. You need only 
provide the time and the training space. The time required is flexible. 
Many drills can be done effectively in 15 minutes, while others take an 
hour or more. The key is crafting a plan that meets the needs of your unit 
and finding the time to dedicate to training. 
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2. Training Plan 2: Simply choose a chapter or part of a chapter from 
anywhere in the text and conduct training. No single topic is dependent on 
any other. The sequence of your training is a function of your priorities 
and the strengths and weaknesses of the counsel you train as you perceive 
them to be. 

 
V. RESOURCES: 

 
A. All materials necessary to conduct training are here for you in this digital manual. 

You need only instruct your students on what to review and print off prior to 
class. Whenever possible, counsel should bring their laptops to training to access 
the manual digitally. 

 
B. Although supervisors are encouraged to incorporate other materials (like the 

Military Judges’ Benchbook) relevant to the training, this is not required for 
successful training. The most important resource you will need is your most 
precious resource: time. 

 
VI. USE A STANDARD AND PROVEN CRITIQUE METHOD: One of the hardest 

parts of training is delivering meaningful feedback that will candidly correct 
counsel’s shortcomings without putting them on the defensive. What follows is a 
proven formula for successful critique based on the National Institute of Trial 
Advocacy model. It is designed to provide students with specific and workable 
achievement goals at every training session. This is a discipline that takes some 
practice, but it works. 

 
A. Use Your H-E-A-D: The effective critique is divided into four parts, easily 

remembered by the acronym H-E-A-D, or Headnote, Exact Excerpt, Advice, and 
Demonstration: 

 
1. Headnote: Tell the student WHAT skill you are going to address and 

WHY you are going to address it. Express the headnote in the form of a 
bumper sticker or quick phrase to sum up the critique. “I’d like to talk to 
you about Leading a Horse to Water. Leading questions allow you to 
control the witness, which is critical on cross examination.” 

 
2. Exact Excerpt: During the student’s performance, you should have taken 

very detailed and precise notes, writing down exact quotes from the 
advocate. This allows you to accurately quote the speaker’s words during 
your critique. This reinforces that you do not merely have a vague point – 
“you didn’t lead much” – but that you are pinpointing a precise and 
solvable problem.  “Your question on cross examination of the witness 
was, ‘why did you leave the house then?’ That is a non-leading question 
and it is a bad idea to use non-leading questions during cross 
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examination.” When you can quote the exact language, the student is less 
likely to be defensive and will be more likely to heed your advice. 

 
3. Advice: Be specific about what to do to correct the problem. Vague 

suggestions such as “You need to be better prepared” or “you really 
missed a lot of opportunities” are not helpful, as they do not give the 
advocates specific ways they can immediately improve performance. 

 
a.Example: “Instead of asking ‘why,’ you should keep control over the 

witness by asking only leading questions on cross examination.” 
 

b.Example: “Instead of repeating ‘the evidence will show,’ during your 
opening statement, say this once early on, and then stick to telling the 
story. This will avoid an objection while keeping a tight grip on the 
panel’s attention as you tell a more compelling and interesting story.” 

 
4. Demonstrate: After your critique, you should demonstrate for the 

advocate what right looks like with a solid example of how to perform 
correctly. This has two main purposes: (a) the student will remember your 
demonstration much better than an abstract critique of what was done 
wrong, and (b) it reinforces your credibility as instructor when you can 
help the student find a better way of performing the task. 

 
B. Limit Points to Two:  Critique of any one performance should cover no more 

than one or two points. Some students will present you with multiple areas that 
need improvement. Resist the temptation to critique all of them; pick the two most 
critical deficiencies, provide feedback on them, and move on to the next student. 
Save the other points for future trainings. Trying to critique a student on too many 
things at once is counterproductive. Human nature is such that your student will 
become defensive and ultimately stop listening. 

 
C. Recording: Consider using visual recording in your training with a video camera 

or even a cell phone video. Having a visual record of the performance has a 
number of advantages: 

 
1. Credibility: Even when you use the “exact excerpt” method of quoting 

counsel’s words back to them, nothing is as effective as seeing and 
hearing oneself perform. Your credibility as a teacher is stronger when 
your critique is validated by counsel’s seeing and hearing exactly what 
you are talking about. 

 
2. Style: Visual recording is the best way for counsel to see their own 

distracting physical mannerisms such as pen-clicking, pacing, arm-folding, 
or distracting verbal tics: um, er, OK. Many students will recognize these 
things and self-correct once they see them on display. If not, then the 
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recording allows you to gently point out the problems while viewing the 
irrefutable evidence with the student. 

 
3. Private Review: Counsel can take the recording home or to their offices 

to review privately. This reinforces the self-diagnosis. Also, you can 
review them one-on-one with counsel, sparing them possible 
embarrassment in front of peers. 

 
4. Time Crunches: If you have a short time in which to conduct training, 

you do not have to sacrifice drill time if you tape the exercises for later 
revie 
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THE 2019 ADVOCACY TRAINER 

SAMPLE MONTHLY TRAINING SCHEDULE 
12 90‐MINUTE SESSIONS 

 
 

Session 1 – Theme and Theory development using US v. Anderson (Appendix 1, p. 1), US v. Mallick 
(Appendix 1, p. 35), and at least three actual cases pending within your OSJA or TDS office. (90 minutes). 

Session 2 – Voir Dire. Counsel will conduct all six drills included in Chapter 2 of The 2019 Advocacy 
Trainer utilizing the US v. Jones fact pattern (Ch. 2, p. 23). (90 minutes). 

Session 3 – Opening Statements. Counsel will deliver a sample opening statement using visual aids for 
an actual pending case within the OSJA or TDS office. Counsel without an active case will present an 
opening statement using the US. v. Anderson fact pattern (Appendix 1). Counsel will incorporate 
principles of Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter (Ch. 8, pp. 
15‐18). (90 minutes). 

Session 4 – Direct Examination 1 (Organization & Substance). Counsel will execute 2 drills from drills 1‐4 
(Ch. 4, pp. 8‐11). (90 minutes). 

Session 5 – Direct Examination 2 (Style & Control). Counsel will execute drills 5‐9 (Ch. 4, pp. 11‐17). (90 
minutes). 

Session 6 – Cross Examination 1 (Form of the Question). Counsel will execute drills 1‐3 (Ch. 5, pp. 16‐ 
19). (90 minutes). 

Session 7 – Cross Examination 2 (Approach Point). Counsel will execute drills 4‐5 (Ch. 5, pp. 20‐21). (90 
minutes). 

Session 8 – Hearsay.  Counsel will execute 3 drills from drills 1‐6 (Ch. 6, pp. 33‐66). (90 minutes). 

Session 9 – Impeachment 1.  Counsel will execute drills 1‐3 (Ch. 9, pp. 16‐29). (90 minutes). 

Session 10 – Impeachment 2.  Counsel will execute drill 5 (Ch. 9, pp. 35‐41). (90 minutes). 

Session 11 – Objections. Counsel will execute the Objection drill in Chapter 10 (Ch. 10, pp. 12‐16). (90 
minutes). 

Session 12 – Closing Arguments. Counsel will deliver a sample closing argument using visual aids for an 
actual pending case within their jurisdiction. Counsel without an active case will present a closing 
argument using the US. v. Anderson fact pattern (Appendix 1). Counsel will incorporate principles of 
Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter (Ch. 8, pp. 15‐18) as part 
of their closing argument. (90 minutes). 
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SAMPLE WEEKLY TRAINING SCHEDULE 
36 60‐90 MINUTE SESSIONS 

 

Session 1 – Theme and Theory development using US v. Anderson (Appendix 1, p. 1 ), US v. Mallick 
(Appendix 1, p. 35), and at least three actual cases pending within your OSJA or TDS office. (90 minutes). 

Session 2 – Voir Dire 1 (Preparing & Using Tailored Questionnaires). Counsel will conduct drills 1‐2 
included in Chapter 2 of the Advocacy Trainer utilizing the US v. Jones fact pattern (Ch. 2, pp. 13‐17). (60 
minutes). 

Session 3 – Voir Dire 2 (Challenges for Cause). Counsel will conduct drills 3‐4 included in Chapter 2 of 
the Advocacy Trainer utilizing the US v. Jones fact pattern (Ch. 2, pp. 17‐18). (60 minutes). 

Session 4 – Voir Dire 3 (Individual Voir Dire). Counsel will conduct drills 5‐6 included in Chapter 2 of the 
2019 Advocacy Trainer utilizing the US v. Jones fact pattern (Ch. 2, pp. 19‐21). (60 minutes). 

Session 5 – Opening Statements (group 1). Counsel will deliver a sample opening statement using visual 
aids for an actual pending case within the OSJA or TDS office.  Counsel without an active case will 
present an opening statement using the US. v. Anderson fact pattern (Appendix 1, p. 1). Counsel will 
incorporate principles of Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter 
(Ch. 8, pp. 15‐18). (60 minutes). 

Session 6 – Opening Statements (group 2). Counsel will deliver a sample opening statement using visual 
aids for an actual pending case within the OSJA or TDS office.  Counsel without an active case will 
present an opening statement using the US. v. Anderson fact pattern (Appendix 1, p. 1). Counsel will 
incorporate principles of Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter 
(Ch. 8, pp. 15‐18). (60 minutes). 

Session 7 – Direct Examination 1 (Organization & Substance). Counsel will execute drills 1‐2 (Ch. 4, pp. 
8‐10). (60‐90 minutes). 

Session 8 – Direct Examination 2 (Organization & Substance). Counsel will execute drill 3 (Ch. 4, pp. 10‐ 
11). (60‐90 minutes). 

Session 9 – Direct Examination 3 (Organization & Substance). Counsel will execute drill 4 (Ch. 4, p. 11). 
(60‐90 minutes). 

Session 10 – Direct Examination 4 (Style & Control). Counsel will execute drills 5‐8 (Ch. 4, pp. 11‐15). (60 
minutes). 

Session 11 – Direct Examination 5 (Style & Control). Counsel will execute drill 9 (Ch. 4, pp. 15‐17). (60 
minutes). 

Session 12 – Cross Examination 1 (Form of the Question). Counsel will execute drills 1‐3 (Ch. 5, pp. 16‐ 
19). (60 minutes). 

Session 13 – Cross Examination 2 (Approach Point). Counsel will execute drill 4 (Ch. 5, p. 20). (60 
minutes). 
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Session 14 – Cross Examination 3 (More Approach Point).  Counsel will execute drill 5 (Ch. 5, p. 21). (90 

 

 

minutes). 

Session 15 – Hearsay 1. Counsel will execute drills 1‐3 (Ch. 6, pp. 35‐45). (60‐90 minutes). 

Session 16 – Hearsay 2. Counsel will execute drills 4‐5 (Ch. 6, pp. 46‐57). (60‐90 minutes). 

Session 17 – Hearsay 3.  Counsel will execute drill 6 (Ch. 6, pp. 58‐66). (60 minutes). 

Session 18 – Expert Witnesses 1. Counsel will execute Expert Witness drill using hypothetical fact 
pattern (Ch. 7, pp. 19‐27). (90 minutes). 

Session 19 – Expert Witnesses 2. Counsel will execute Expert Witness drill using actual pending case 
within their jurisdiction (Ch. 7, pp. 19‐27). (90 minutes). 

Session 20 – Trial Visuals 1 (Diagrams & Photographs). Counsel will execute drills 1‐2 (Ch. 8, pp. 15‐16). 
(60 minutes). 

Session 21– Trial Visuals 2 (Digital Photos).  Counsel will execute drill 3 (Ch. 8, pp. 16‐17). (60 minutes). 

Session 22 – Trial Visuals 3 (PowerPoint).  Counsel will execute drills 4‐5 (Ch. 8, pp. 17‐18). (90 minutes). 

Session 23 – Impeachment 1 (Bias & Motive to Fabricate). Counsel will execute drill 1 (Ch. 9, pp. 16‐18). 
(60 minutes). 

Session 24 – Impeachment 2 (Prior Untruthful Act). Counsel will execute drills 2‐3 (Ch. 9, pp. 19‐29). (60 
minutes). 

Session 25 – Impeachment 3 (Prior Conviction). Counsel will execute drill 4 (Ch. 9, pp. 30‐34). (60 
minutes). 

Session 26 – Impeachment 4 (Prior Inconsistent Statement). Counsel will execute drill 5 (Ch. 9, pp. 35‐ 
41). (60 minutes). 

Session 27 – Impeachment 5 (Impeaching Visual Observation). Counsel will execute drill 6 (Ch. 9, pp. 42‐ 
49). (60 minutes). 

Session 28 – Objections 1. Counsel will execute the Objection drill in Chapter 10 (Ch. 10, pp. 12‐16). (60 
minutes). 

Session 29 – Objections 2. Counsel will execute/repeat the Objection drill in Chapter 10 (Ch. 10, pp. 12‐ 
16). (60 minutes). 

Session 30 – Objections 3. Counsel will execute/repeat the Objection drill in Chapter 10 (Ch. 10, pp. 12‐ 
16). (60 minutes). 

Session 31 – Closing Arguments 1 (group 1). Counsel will deliver a sample closing argument using visual 
aids for an actual pending case within their jurisdiction. Counsel without an active case will present a 
closing argument using the US. v. Anderson fact pattern (Appendix 1). Counsel will incorporate 
principles of Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter (Ch. 8, pp. 
15‐18) as part of their closing argument. (90 minutes). 
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Session 32 – Closing Arguments 2 (group 2).  Counsel will deliver a sample closing argument using visual 

 

 

aids for an actual pending case within their jurisdiction. Counsel without an active case will present a 
closing argument using the US. v. Anderson fact pattern (Appendix 1). Counsel will incorporate 
principles of Chapter 8 (Trial Visuals) and execute select drills from drills 1‐5 of that chapter (Ch. 8, pp. 
15‐18) as part of their closing argument. (90 minutes). 

Session 33 – Sentencing 1 (Victim Impact). Counsel will execute drill 1 (Ch. 12, pp. 24‐26). (60 minutes). 

Session 34 – Sentencing 2 (Unit & Mission Impact). Counsel will execute drill 2 (Ch. 12, pp. 27‐28). (60 
minutes). 

Session 35 – Sentencing 3 (Rehabilitative Potential). Counsel will execute drill 3 (Ch. 12, pp. 29‐30). (60 
minutes). 

Session 36 – Sentencing 4 (Cross Mitigation Witnesses). Counsel will execute drills 4‐5 (Ch. 12, pp. 31‐ 
38). (60 minutes). 



 

  



 

 

 
 
 
 

TThheeoorryy  aanndd  TThheemmee 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter One 



 

 

 
 
 
 
 
 
 
 
 
 
 

A view of the Palace of Justice in Nuremberg, Germany, where the International Military Tribunal held proceed- 
ings in 1945 and 1946. Twenty-four of the most important political, military, judicial, and economic leaders 
of the Third Reich were prosecuted for war crimes and crimes against humanity. Of these 24 defendants, 12 
were sentenced to death, three were given life sentences, four were given terms of imprisonment, and three 
were acquitted. 
The 21 prisoners shown in the dock during the International Military Tribunal (IMT) in Nuremburg, Germany, 
10 December 1945. The 1945 Conference at London created the IMT in August, 1945, and the Charter of the 
IMT detailed the nature of the crimes which would be considered and the procedure which would be followed. 
There were 24 accused war criminals, but 3 were tried in absentia. Hermann Göring, commander of the 
German Luftwaffe, was one of those sentenced to death, but he committed suicide the night before he was to 
be executed. 
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CHAPTER 1-THEORY AND THEME 

I. THEORY OF THE CASE: 
 

A. What Happened? 
 

1. Trials Are About Factual Disputes: Every trial involves factual dispute. If 
nothing were in dispute, there would be no reason to conduct a trial. Sometimes 
the dispute is about the identity of the perpetrator-some other dude did it. 
Sometimes the dispute is about the mental state of the actor-the gun went off by 
accident. Sometimes the dispute is about the mental state of the victim-there was 
sexual intercourse but it was entirely consensual. But there is always a factual 
dispute. As trial or defense counsel, we ask the fact finder-the panel or the  
military judge-to resolve these disputes. That is, in essence, what every trial is: 
each party trying to persuade the fact finder that the dispute should be resolved in 
its favor based on the evidence. 

 
2. What Are You Trying To Prove? As trial or defense counsel, in each of 

your cases, you have a belief about what facts are true and what facts are not. As 
trial counsel, you have brought charges based on your belief that the facts support 
the guilt of the accused. As defense counsel, you are asserting either that the facts 
the government is using to support a finding of guilt are not true or that there are 
additional facts, disputed by the government, that lead to a conclusion that the 
accused is not guilty. Regardless of which side you represent, you must ultimately 
stand before the fact finder and deliver your version of what did and did not 
happen. 

 
3. What Is A Theory Of The Case? So what does all this have to do with case 

theory? This is the case theory. What happened is the theory, or more precisely, 
what you must prove or disprove in order to prevail is the theory. Once you 
answer that simple question, you have created your theory of the case. And 
everything else-voir dire, opening statement, direct examination, cross 
examination, closing argument-flows from your theory of the case. The case 
theory is the trunk from which every branch of litigation hangs. And so every case 
begins with the question: What happened? 

 
B. The Elements of a Winning Theory: Needless to say, if you do not have a strong, 

memorable, persuasive, and-perhaps most important-provable  theory, then you do 
not have a strong, memorable, persuasive or provable case. 

 
1. The Theory Must Be Logical: You are telling a real story about real humans 

living in the real world. And so the case theory should reflect common 
understandings about human behavior. If there are seemingly counterintuitive 
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elements in your case, you must resolve these so that you are able to help the fact 
finder understand the logic behind them. 

 
• Example: If you are the prosecutor in a sexual assault case in which the 

victim did not disclose the crime until a long time after it was committed, this 
needs to be explained as part of the case theory. Members of the general 
public hold the mistaken belief that any victim of a crime would immediately 
report it to the police, and many believe that a delay in reporting casts doubt 
upon the veracity of the account. In a sexual assault case involving a delayed 
disclosure, you simply cannot leave such a fact out there for the panel to 
speculate upon. The fact finder needs to understand the logic behind it. So ask 
the victim about the delay. The victim may have delayed reporting because 
the perpetrator was her father and she loved him and did not want him to get 
in trouble. Thus, the seemingly counterintuitive fact is explained in terms of 
human behavior that every panel member will understand; and what might 
have seemed a weakness in the case becomes part of a powerful and 
persuasive theory. 

 
2. The Theory Must Be Legally Sound: The case theory should establish every 

element of the crime or the defense. The facts contained in your theory should 
lead inescapably to the legal conclusions you need the fact finder to make in order 
for you to win. So ask yourself how the facts that will be presented during the trial 
match up with the law that applies to the case. 

 
• Example: My client was forced to defend himself when he was attacked by 

Danny Johnson with a pool cue. He stabbed Johnson only because, had he not 
done so, Johnson would have seriously hurt him or perhaps even killed him. 

 
3. The Theory Must Be Simple: The simpler and more straightforward your theory 

of the case, the more likely the fact finder will remember it during deliberations. 
So the theory should be as simple and straightforward as possible. 

 
• Example: Liza Smith loved the party life. But the responsibilities that go 

along with caring for a two-year-old daughter got in the way of her party 
lifestyle. And that is why Liza Smith decided to kill her daughter, Rebecca, 
and dispose of the body in such a way that nobody would ever find her. 

 
4. The Theory Should be Short: If your case theory takes up more than a 

paragraph or two on a page or takes more than about 30 seconds to a minute to 
recount orally, shorten it. 

 
5. The Theory Must Be Concrete and Not Abstract: Elements of crimes are 
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abstract. The facts you plan to present in support of each element are concrete. 
Once you have developed your theory and you know those facts that underlie 
each element, state the elements of the offense in terms of the facts, not the legal 
elements. For example, compare the following two sentences: 

 
“Jones killed Smith with a premeditated design to kill.” 

 
Versus 

 
"Jones decided to kill Smith, seized his weapon, loaded it, pointed the weapon at Smith’s 

head, and pulled the trigger. 
 

6. The Theory Must Be Compelling: Panel members are instructed in each court- 
martial that their verdict must be based on the facts and the law and not on 
sympathy or passion. But in the real world, you will not win without having a 
case theory that appeals to the panel's emotions and morals. Panel members- 
and military judges for that matter-want to believe that they are doing the right 
thing and that their verdict is consistent, not only with the law, but also with their 
own values. So the theory should be constructed carefully to be emotionally and 
morally compelling. Put another way, the fact finder will render a verdict 
consistent with the fact finder's conscience. Moral, cultural, and social values 
play in every case, and good advocates use them to their advantage. 

 
a. Our Facts: A 19-year-old woman with a history of drug abuse is living on her 

own, working part-time serving fast food. She is raped by two United States 
Army officers in uniform who ply her with drugs and forcibly sodomize her 
while imprisoning her in a room in her own home. 

 
b. Values Flowing From Our Facts: Think about the moral, cultural, social 

values that are at play on both sides of this scenario, and how these might 
influence your theory of the case: 

 
i. Soldiers, public servants, Army officers, wearing our nation's uniform, 

smoking crack; 
ii. Two married men in their 30's having sex with a 19-year-old, even if the 

sex is consensual; 
iii. A teenager with a drug habit; 
iv. A high school drop-out; 
v. Big versus small; 

vi. Power versus powerlessness; and 
vii. Strong versus weak. 



Page 4 of 6 

CHAPTER 1‐THEORY AND THEME 

7. The Theory Must Explain Motivations: Even though motive is usually not an
element of an offense, explaining to the fact finder WHY a person committed or
could not have committed an offense goes a long way in advancing your theory of
the case and making your account make sense. Stated another way, telling a
compelling  story-the  essence  of  trial  advocacy-should  include  an  explanation
of why the characters in your story acted the way they did.

II. THEME:

A. What is a Theme? Every case has a theme-a short phrase or sentence that
conjures up the entire episode. Like the refrain from a popular song, the theme should
be short, memorable, and catchy: "Don't Worry. Be Happy."

B. Some Examples You Might Recognize:

1. "If it doesn't fit, you must acquit." (In a murder case where part of the
evidence was a bloody glove that seemingly did not fit the hand of the accused).

2. "If he couldn't have her, nobody was going to have her." (In a domestic
violence homicide case).

3. "Madoff wanted the pleasures of wealth without having to work for them."
(In a fraud case).

4. "'Roger, Sir.' That was Sergeant Wilson's answer to what he understood
to be a lawful order." (In a war crimes case involving battlefield homicide).

C. How to Use the Theme: Hit the fact finder over the head with the theme as often
as possible during every part of the trial. Use it as an attention step-initial volley-in
both opening statement and closing argument. (See Chapter 3, Opening Statements,
and Chapter 11, Closing Arguments.) Use it to the extent possible throughout the trial:
weave it into your voir dire; sum it up during direct and cross examinations of
witnesses. If you have done your job well, the panel members will be repeating your
theme during deliberations.

References for Further Reading:

Mauet, Thomas, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017),
pp. 13-29.

Lubet, Steven, and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National
Institute for Trial Advocacy (2015), pp. 1-13.
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DRILLS 
 
Developing a Theme and Theory in U.S. v. Mallick (See Appendix): Below are separate drills 
for trial and defense counsel. Supervisors can use these drills in one of several ways. 

 
For shorter hip-pocket sessions of 15-45 minutes, have participants review the hypothetical, U.S. 
v. Mallick in the Appendix, prior to class. They can then work on one section of the exercise at a 
time. At the first session, have the participants write down and deliver orally what they believe 
happened. At the second session, have them articulate what formal charges or what defenses 
arise from their version of events. At the third session, have them articulate the elements of the 
charge or the defense arising from this narrative. 

 
For longer sessions, 1-2 hours, supervisors can have counsel work in teams and complete 
multiple parts of the exercises during the session, ending with an articulation of the theory and 
the theme. If counsel need more practice, feel free to have them conduct the same exercise with 
U.S. v. Anderson, also in the Appendix, or with one of their own newly assigned cases. 

 
1. Trial Counsel: 

 
a. Write down using a page or less what you believe happened. 

 
b. On a separate sheet, write down what charges under the U.C.M.J. arise from these events. 

 
c. List the elements of each charge. 

 
d. For each element of each charge, list the facts from the fact pattern that you will present 

to prove that element. 
 

e. Based on what you believe happened and the law, draft a theory of your case. Remember 
that it must be 

 
i. Logical; 

 
ii. Legally sound; 

 
iii. Simple; 

 
iv. Short; 

 
v. Concrete; and 

 
vi. Compelling. 
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f. Create a theme based on the above. 
 
2. Defense Counsel: 

 
a. Write down using a page or less what your defense to the charges will be. 

 
b. On a separate sheet, write down either 

 
i. If it is a statutory defense, what the elements of the defense are; or 

 
ii. If your defense is reasonable doubt, what facts are in dispute. 

 
c. List the elements of each charge. 

 
d. For each element, list those facts you dispute and those facts about which there is no 

dispute. 
 

e. List those facts which you will set out to prove that are different from what the 
government will prove and which are disputed by the government, that tend to show that 
your client is not guilty. 

 
f. List the evidence you will present in support of these facts. 

 
g. Based on what you will argue happened and the charges, draft a theory of your case. 

Remember that it must be 
 

i. Logical; 
 

ii. Legally sound; 
 

iii. Simple; 
 

iv. Short; 
 

v. Concrete; and 
 

vi. Compelling. 
 

h. Create a theme based on your theory. 



 

 

 
 
 

VVooiirr  DDiirree 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Two 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Lieutenant Colonel John J. Coughlin, a Judge Advocate with the 86th Infantry Brigade Combat Team 
(Mountain), studies legal material pertaining to the mission during annual training at Fort Drum, New York, 21 
June 2015. The 86th Infantry Brigade Combat Team participated in Multi-Echelon Integrated Brigade Training 
as a means of maintaining its combat readiness through its entire Army Force Generation Ready Year. 

 

Colonel Fern O. Sumpter, the commander of Joint Base Myer-Henderson Hall, addresses the gathering at the 
ribbon cutting and dedication of Ulysses S. Grant Hall on the Fort Lesley J. McNair portion of the JBM-HH, 
Virginia, 3 April 2013. The third floor of Grant Hall is where Abraham Lincoln's assassination conspirators were 
tried and convicted in 1865. The courtroom has been restored to its original condition. 
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I. SKILL OVERVIEW: 

CHAPTER 2-VOIR DIRE 

 
A. Goals: The goal of this section is to develop counsel's confidence and ability to 

prepare and execute group and individual voir dire through careful preparation, 
relevant questions, and judicious use of challenges. 

 
B. Training Overview: This training has six separate drills. It requires two to five 

participants and is divided into four steps: (1) a short period of instruction; (2) 
counsel preparation; (3) practical exercises and critique; and (4) a review of the 
sample solutions. There is one fact scenario which counsel can use to develop voir 
dire questions. Alternatively, counsel can use pending cases for additional fact 
scenarios. It should take no more than two hours to instruct, prepare, and perform 
each drill. 

 
II. THE LAW: 

 
A. Rule for Courts-Martial (RCM) 912(a)(1) provides as follows: "Before trial the trial 

counsel may, and shall upon request of the defense counsel, submit to each member 
written questions requesting the following information: 

 
1. Date of birth; 

 
2. Sex; 

 
3. Race; 

 
4. Marital status and sex, age, and number of dependents; 

 
5. Home of record; 

 
6. Civilian and military education, including, when available, major areas of 

study, name of school or institution, years of education, and degrees received; 
 

7. Current unit to which assigned; 
 

8. Past duty assignments; 
 

9. Awards and decorations received; 
 

10. Date of rank; and 
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11. Whether the member has acted as accuser, counsel, preliminary hearing 
officer, investigating officer, convening authority, or legal officer or staff 
judge advocate for the convening authority in the case, or has forwarded the 
charges with a recommendation as to disposition." 

 
B. "Using questionnaires before trial may expedite voir dire and may permit more 

informed exercise of challenges."  RCM 912(a)(1), Discussion. 
 

C. "A copy of any written materials considered by the convening authority in selecting 
the members detailed to the court-martial shall be provided to any party upon request, 
except that such materials pertaining solely to persons who were not selected for 
detail as members need not be provided unless the military judge, for good cause, so 
directs."  RCM 912(a)(2). 

 
D. "Before the examination of members under subsection (d) of this rule begins, or at the 

next session after a party discovered or could have discovered by the exercise of due 
diligence, the grounds therefor, whichever is earlier, that party may move to stay the 
proceedings on the ground that members were selected improperly."  RCM 912(b)(1). 

 
E. "The military judge may permit the parties to conduct the examination of members or 

may personally conduct the examination. In the latter event the military judge shall 
permit the parties to supplement the examination by such further inquiry as the 
military judge deems proper or the military judge shall submit to the members such 
additional questions by the parties as the military judge deems proper.  A member 
may be questioned outside the presence of other members when the military judge so 
directs."  RCM 912(d). 

 
F. "The opportunity for voir dire should be used to obtain information for the intelligent 

exercise of challenges; counsel should not purposely use voir dire to present factual 
matter which will not be admissible or to argue the case."  RCM 912(d), Discussion. 

 
G. "Any party may present evidence relating to whether grounds for challenge exist 

against a member."  RCM 912(e). 
 

H. "Each party may challenge one member peremptorily."  RCM 912(g)(1). 
 

I. RCM 912(f)(1) lists the 14 grounds for challenge for cause, including where it 
appears that the member 

 
1. Is not competent to serve under Article 25(a), (b), or (c); 

 
2. Has not been properly detailed as a member of the court-martial; 

 
3. Is an accuser as to any offense charged; 

 
4. Will be a witness in the court-martial; 
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5. Has acted as counsel for any party as to any offense charged; 
 

6. Has been an investigating or preliminary hearing officer as to any offense 
charged; 

 
7. Has acted in the same case as convening authority or as the legal officer or 

staff judge advocate to the convening authority; 
 

8. Will act in the same case as reviewing authority or as the legal officer or as 
staff judge advocate to the reviewing authority; 

 
9. Has forwarded charges in the case with a personal recommendation as to 

disposition; 
 

10. Upon a rehearing or new or other trial of the case, was a member of the court- 
martial which heard the case before; 

 
11. Is junior to the accused in grade or rank unless it can be established that this 

cannot be avoided; 
 

12. Is in arrest or confinement; 
 

13. Has formed or expressed a definite opinion as to the guilt or innocence of the 
accused as to any offense charged; 

 
14. Should not sit as a member in the interest of having the court-martial free 

from substantial doubt as to legality, fairness, or impartiality." "Examples of 
matters which may be grounds for challenge under this section are that the 
member 

 
a. has a direct personal interest in the result of the trial; 

 
b. is closely related to the accused, a counsel, or a witness in the case; 

 
c. has participated as a member or counsel in the trial of a closely related 

case; 
 

d. has a decidedly friendly or hostile attitude toward a party; or 
 

e. has an inelastic opinion concerning an appropriate sentence for the 
offenses charged."  RCM 912(f)(1), Discussion. 
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III. STRATEGIC CONSIDERATIONS FOR VOIR DIRE: 
 

A. Keep Goals in Mind: There are three primary goals of voir dire: 
 

1. Discover Problems: To ascertain any prejudice, bias, or experiences that 
would prevent a panel member from being fair and impartial. For example, a 
potential panel member who has been the victim of the same or similar crime. 

 
2. Educate: To educate the panel on the theory and theme of your case. This 

includes educating the panel on any important legal principles. 
 

3. Rapport: To establish rapport with the panel. Voir dire is the first interaction 
with the panel and opportunity to impress them with your command of the 
case.  The principles discussed below will assist in developing a good voir 
dire presentation. 

 
B. Be Prepared: RCM 912(a)(1) allows panel members to complete questionnaires 

before trial. RCM 912(a)(2) allows both parties to review all written matter 
considered by the convening authority to select panel members. These documents 
contain valuable information on prospective panel members. 

 
C. Prepare a Case-specific Questionnaire: The use of tailored questionnaires may 

expedite voir dire and assist counsel in developing challenges for cause. 
 

1. Draft a case-specific questionnaire early in your case. 
 

2. Use open-ended questions in the questionnaire. 
 

3. Review questionnaires that have been used by other counsel. 
 

4. Negotiate potentially objectionable questions with opposing counsel. 
 

5. Seek the military judge's approval to use the questionnaire. 
 

6. Prepare a motion to litigate for the questionnaire that you want. 
 

7. Questionnaires provide members an opportunity to answer questions without 
embarrassment in court. 

 
8. Tactically, questionnaires allow counsel to pose questions without the member 

knowing which party is seeking the information. 
 

D. Know the Law: The stated purpose of voir dire under RCM 912(d) is to obtain 
information for the intelligent exercise of challenges. 

 
1. Challenges for Cause: 
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a. Counsel must be familiar with the bases for disqualification under 
RCM 912(f)(1). 

 
b. Counsel must fully develop any perceived bias to form a factual 

basis for later challenges. This might include putting a member's 
nonverbal actions and expressions on the record. (i.e., "Major X 
looked down and was shaking his head from side to side.") 

 
c. Counsel should try to rehabilitate panel members and, if 

appropriate, object to any challenge for cause. 
 

d. Remember that the military judge must liberally grant defense 
challenges for cause. 

 
2. Denial of Challenge for Cause, Waiver of Appellate Review Under RCM 

912(f)(4): If the military judge denies a challenge for cause, defense counsel 
must be careful not to inadvertently waive appellate review of the challenge: 

 
a. If either side exercises a peremptory challenge against the 

challenged member, i.e., if the challenged member does not sit on 
the panel, appellate review of the challenge for cause is waived; 

 
b. If the challenging party fails to exercise a peremptory challenge 

against any other member of the panel, appellate review of the 
challenge for cause is waived; 

 
c. The only way to preserve appellate review of the challenge for 

cause is to leave the originally challenged member on the panel 
and exercise a peremptory challenge against another member of 
the panel. While using this option keeps open the right to appeal 
the denial of your challenge, it also exposes you to the risk of 
leaving a questionable member on the panel that will decide your 
case. This option should only be used where you have a reasonably 
good chance of successfully challenging the denial on appeal. 

 
3. Batson: Counsel may not exercise their peremptory challenges in a 

discriminatory manner. i.e., based on race or gender. The prohibition applies to 
both parties. Further, the accused and the challenged panel member do not need 
to be of the same group. For example, if defense counsel raises a Batson 
challenge, trial counsel must articulate a gender-neutral reason to peremptorily 
challenge the only female member from the panel in the trial of a male Soldier. 

 
a. Before exercising a peremptory challenge on a minority member, 

counsel must be prepared to articulate a race- or gender-neutral 
reason that is unambiguous and supported by the record. 



Page 6 of 60 

CHAPTER 2‐VOIR DIRE 
 

 

 

b. Be prepared to articulate as many race- or gender-neutral reasons 
as possible to protect the record. 

 
c. Opposing counsel must force the challenging party to specify a 

race- or gender-neutral reason for the challenge in order to 
preserve the issue. 

 
E. Know Your Military Judge: The nature and scope of voir dire are within the 

discretion of the military judge.  RCM 912(d). 
 

1. Clear Questions If Necessary: No two military judges conduct voir dire the 
same way. It is important to find out what kind of questions the military judge 
typically allows. Controversial questions should be cleared with the military 
judge beforehand, i.e., questions about burdens of proof, defenses, or elements of 
an offense. 

 
2. Don't Repeat Military Judge's Questions: The military judge will likely ask 

several preliminary questions similar to the questions set out in the Military 
Judge's Benchbook at 2-5-1. Listen to the members' responses to these questions. 
Don't repeat those questions. However, if you need to explore these areas, ask 
additional questions. 

 
3. Have Questions Prepared: Some military judges may require counsel to submit 

proposed questions in writing to the court and the other party. If so, have 
questions and a rationale for each question ready. 

 
F. Know the Case. Counsel must know the case thoroughly before they can educate 

panel members on the case theory. This includes the strengths and weaknesses of 
both sides. 

 
1. Counsel should select the most critical elements of the case on which to question 

panel members. For example, if the trial counsel plans to prove the case using 
testimony from an accomplice, question the panel to ensure that each member 
would be willing to convict an accused based on accomplice testimony. 

 
2. Likewise, in a self-defense case, defense counsel must ensure that panel members 

agree that there are situations where people are justified in using force. 
 

3. Weave the theory and theme of the case into the questions. 
 

4. Highlight the weaknesses of the opponent's case. 
 
 
IV. GENERAL QUESTIONING TECHNIQUES: 

 
A. General Considerations: 
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1. First Impressions: Voir dire is your first opportunity to make a good impression 
on the members. How you conduct yourself can either enhance or diminish your 
credibility for the rest of the trial. 

 
2. Some Do's: 

 
a. Make Eye Contact: Avoid looking down at your notes. Make eye contact 

with the members while asking questions and listening to the answers. Rely 
on co-counsel to take more detailed notes. 

 
b. Look and Listen: Watch for changes in facial expressions, body movements, 

avoidance of eye contact, hesitancy to respond, and other indications that a 
member is uncomfortable or insincere in his or her response. Make a note of 
these so that you can use them to support a challenge for cause. 

 
c. Get Unequivocal Answers: Ask panel members to signify their responses in 

an unequivocal manner.  For example, "Raise your hand if you agree that...." 
 

d. Talk to the Whole Panel and Individual Members: Direct your questions to 
every panel member, not just the president. 

 
e. Be Conversational: Ask questions in a conversational tone and use simple 

language; avoid legalese. 
 

f. Educate the Panel on the Law: Educate members on the law by relating 
questions to the military judge's instructions. For example, "If the Military 
Judge instructs you that the defense of accident is a complete defense to the 
charge, raise your hand if you can follow that instruction?" 

 
3. And Some Don'ts: 

 
a. Don't Repeat Yourself: Don't ask repetitive or unnecessary questions. 

Every question must be directly tied to one or more of the purposes of voir 
dire. 

 
b. Don't Taint the Panel with Follow-up Questions: For example, if a 

member says he has knowledge of the case or knows a witness, do not ask 
what he has heard or what he thinks of a witness. Ask follow-up questions in 
individual voir dire. 

 
c. Don't Ask Trick Questions: Such questions only serve to alienate members 

and cause them to distrust you. 



Page 8 of 60 

CHAPTER 2‐VOIR DIRE 
 

 

 

d. Don't Misstate: Don't misquote or misstate the law. If you do, you will lose 
credibility. Consider having the military judge provide an instruction during 
voir dire in an area that you want to explore. 

 
B. Open-Ended v. Leading Questions. Whether to use open-ended or leading 

questions depends on the purpose of the question. 
 

1. Use Leading Questions to Educate the panel on legal and factual concepts. 
(e.g., "LTC X, wouldn't you agree that an accused has a right to remain silent?") 

 
2. Use Open-ended Questions to Expose Potential Bias: Open-ended questions 

let members answer using their own vocabulary and manner of expression. This 
gives counsel a better insight into the member's opinions. (e.g., "Major Y, what 
thoughts enter your mind when you learn that a suspect exercised his right to 
remain silent when questioned about a particular crime?") 

 
V. KEEPING TRACK OF ANSWERS: 

 
A. Critical Importance: Having a system to keep track of answers by panelists is of 

critical importance. Voir dire is a fast-paced, sometimes rough and tumble process, 
and your memory alone will not suffice to keep track of all the answers from all the 
panelists. And you must maintain a record of responses so that, if necessary, you can 
go back and follow up to expose bias or prejudice, to counter opposing counsel's 
assertions, or to rehabilitate. And keep in mind what this process entails: you have to 
simultaneously 

 
1. Ask intelligent questions; 

 
2. Scribble down answers; 

 
3. Maintain a conversational tone; 

 
4. Appear confident and knowledgeable. 

 
B. Co-counsel: The best method of keeping this all straight is to draw up a matrix and 

have co-counsel carefully record all responses from both parties and the military 
judge. Use some type of shorthand and key so that you can quickly record answers 
and decipher what you are writing. If you are trying a case alone, consider getting 
someone to sit in the gallery and record responses and reactions for you. 

 
C. Matrix and Seating Chart: A matrix and seating chart are vital. See the end of this 

chapter for a sample matrix and seating chart. You will need some method of 
recording every panelist's response to every question so you can go back to follow up 
whenever there might be an issue. 
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D. What to Record: Record not just what each member said, but how he or she said it. 
Carefully record responses that may indicate bias or prejudice, as these may later 
form the basis for a challenge for cause. 

 
VI. AREAS OF FOCUS: 

 
A. General Considerations: There are certain areas that will always require focused 

questioning of panel members during voir dire and focused follow-up, depending on 
the answers given by panelists. How to handle these areas depends, in part, on 
whether one is trial counsel or defense counsel. 

 

1. Trial Counsel: Certain fact scenarios require careful planning during voir dire to 
both educate the panel members in complex legal matters and to expose potential 
prejudice: 

 
a. Inchoate Crimes: Unusual or complicated theories such as conspiracy, 

attempt, and accessory after the fact tend to cause confusion among panelists; 
 

b. Tainted Witnesses: Immunized witnesses, confidential informants, and 
accomplice testimony will often be problematic for panelists; 

 
c. Circumstantial Evidence is sometimes confusing to panelists; 

 
d. Scientific Evidence such as urinalysis results, BAC results, and DNA 

evidence should be carefully introduced during voir dire; 
 

e. Counterintuitive Behavior in Sexual Assault and Domestic Violence 
Cases: Many of the behaviors exhibited by child victims, sexual assault 
victims, and domestic violence victims are mistakenly believed by the general 
public to diminish credibility. Voir dire is the time to put these issues up front 
and begin educating the panel; 

 
f. Unsympathetic Victims: Where the victim has issues such as prior criminal 

convictions, collateral misconduct, an unsavory appearance or demeanor, or 
psychological or behavioral problems that are likely to become apparent on 
the witness stand, these should be addressed during voir dire; and 

 
g. Other Problem Areas for trial counsel include 

 
i. Police misconduct and command shortcomings; 

 
ii. "Victimless" crimes; and 

 
iii. Vicarious liability. 
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2. Defense Counsel 
 

a. Experience with Crime: Experience of the members or their family members 
with the offenses charged should be an area of follow-up for the defense; 

 
b. Explanation of Defenses: All defenses, such as self-defense, entrapment, and 

alibi, should be explored during voir dire; 
 

c. Immunity: Where a witness for the government will be testifying under a 
grant of immunity, defense counsel should explore this during voir dire; 

 
d. Exercising the Privilege: Many people have a negative reaction to the 

accused's failure to testify. This must be exposed during voir dire, even where 
you are confident that the accused will testify. First, because your strategy 
may change during trial and it might end up being a bad idea for the accused 
to testify. Second, if you have prepared the panel for the accused to invoke the 
privilege against self-incrimination, the accused will not be prejudiced by 
waiving it and testifying; the panelists will appreciate the fact that he or she is 
testifying even when not required to do so. 

 
e. Attitudes About Cultural, Social, Scientific Anomalies that exist in the 

case, such as child witnesses, alcohol consumption by a victim, DNA 
evidence, and attitudes toward law enforcement should be explored, as they 
are common sources of hidden prejudice and bias. 

 
VII. DEVELOPING A CHALLENGE FOR CAUSE: 

 
A. General Considerations: 

 
1. Law and Facts: In developing a challenge for cause, counsel should be 

intimately familiar with 
 

a. The Law: The grounds for a challenge for cause outlined in RCM 912(f)(1); 
and 

 
b. Questionnaires: The members' responses to the questionnaires. 

 
B. Specific Techniques: In addition, counsel need to be aware of the following 

techniques in setting up a challenge for cause: 
 

1. No Confrontational Questions: Never use questions that are accusatory, 
reproaching, or cause embarrassment. 

 
2. Follow-up to Questionnaire: Counsel should always begin looking for potential 

challenges for cause by reviewing the member questionnaires, and then probing a 
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little deeper with the use of non-leading and open-ended questions in group voir 
dire. 

 
3. Save Follow-up for Individual Voir Dire: During group voir dire, counsel 

should avoid going into detail with a member on an issue that might ripen into a 
challenge for cause so that the other members are not tainted by the member's 
response. 

 
4. Get Agreement from Other Members: If a member's response in group voir 

dire clearly establishes a ground for a challenge for cause, counsel should ask the 
other members if they agree with the member's response.  If other members 
agree, then the number of members that could be challenged for cause has 
increased.  These members should be queried further on individual voir dire. 

 
5. Shift to Leading Questions During Individual Voir Dire: In individual voir 

dire, counsel should usually shift to the use of leading questions. 
 

6. Previous Contacts: One potential source of challenges that counsel should 
pursue is whether any members have had any previous contact with counsel, 
witnesses, or the accused.  Based upon these prior contacts, the members may 
have either favorable or unfavorable opinions that can affect their ability to be fair 
and neutral. 

 
7. Knowledge of this Case: Another potential source for a challenge for cause is the 

possibility that the members have heard something about the facts of the case. 
Just because a member may have heard something about the case does not 
disqualify the member per se. Instead, counsel need to focus on whether the 
members can set aside what they heard and make their decision solely on the 
evidence presented in court. In this regard, counsel need to get the members to 
state on the record how they would be able to set aside what they heard earlier. 

 
8. Accusation of Crime: Where a panelists family member or friend has been 

accused of, convicted of, or was the victim of a crime, counsel need to inquire 
into this area in individual voir dire. Again, counsel should not merely accept the 
members' assurances that they can set aside these facts and faithfully execute 
their duty as members. Counsel should seek to have the member explain how he 
or she would do so. If a challenge for cause is denied in this area, counsel should 
generally exercise a peremptory challenge. 

 
9. Improper Influence: Counsel should attempt to discover if any member has been 

influenced by the acts or words of the officer convening the court.  Counsel need 
to inquire whether the convening authority or any other senior military authority 
has commented on the case to a member personally or in his or her presence. If 
comments have been made, counsel need to establish what was said and the 
circumstances under which it was said. 
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Mauet, Thomas, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017), pp. 
31-73. 

 
Mauet, Thomas, and Warren Wolfson, Materials in Trial Advocacy, Eighth Edition, 
Wolters Kluwer (2015), pp. 1-19. 

 
Lubet, Steven, and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National Institute 
for Trial Advocacy (2015), pp. 489-509. 
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DRILLS 
 
I. GOALS OF THE DRILLS: 

 
The goal of the following six voir dire drills is to train both trial and defense counsel in the 
following skills: 

 
A. Creation of case-specific panel questionnaires; 

 
B. Creation of case-specific voir dire questions; 

 
C. Conducting a group and individual voir dire session with the specific purpose of 

establishing a basis for a challenge for cause; and 
 

D. Articulating and arguing grounds for appropriate challenges for cause. 
 
 

II. GENERAL INSTRUCTIONS: 
 

A. Case Materials: Contained in the appendix to this chapter is a list of items prepared 
specifically for use in the voir dire drills. These are 

 
1. A case scenario, United States v. SPC Jones; 

 
2. Three panel questionnaires representing fictitious prospective panel members, 1SG 

Jarvis, COL Nelson, and CPT White, each with a biography containing information 
unknown to the participants; 

 
3. A blank Member's Questionnaire; and 

 
4. A matrix and seating chart to document panel responses. 

 

B. Sample Solutions: After the case materials, you will find suggested solutions for the 
drills: 

 
1. Drill #1, sample Member's Questionnaire; 

 
2. Drills #2-4, sample voir dire questions for trial and defense counsel covering 

conspiracy, accomplice, prior inconsistent statements, and immunity; 
 

3. Drills #5-6, Sample voir dire questions developing a challenge for cause; and 
 

4. A sample Voir Dire Checklist including suggested questions for trial and defense 
counsel on 
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a. The law; 
 

b. Specifics of the case on trial; 
 

c. Experience of the panel members; 
 

d. Bias; 
 

e. Credibility; 
 

f. Superior/subordinate relationships; and 
 

g. Sentencing. 
 

C. Training Structure: It takes approximately two hours to complete each drill. While it 
makes sense to proceed chronologically beginning with Drill #1 and moving through to 
Drill #6, you do not necessarily have to do it this way. The drills stand alone and may be 
done in any order deemed appropriate. Training for each drill is divided into four steps: 

 
1. A period of instruction; 

 
2. Counsel preparation time; 

 
3. A practical exercise followed by a critique from the supervisor; and 

 
4. A review of the sample solution. 

 

DRILL #1:  PREPARING A TAILORED QUESTIONNAIRE: 
 

A. Materials Needed: Participants should read the case scenario included in the appendix to 
this chapter, United States v. SPC Jones, in preparation for this drill. 

 
B. Roles: Three people are needed for this drill: 

 
1. Military Judge (played by the supervisor); 

 
2. Trial Counsel; and 

 
3. Defense Counsel. 

 
C. Conducting the Drill: 

 
1. Instruction: The supervisor or delegate will prepare and deliver a 15-minute 

period of instruction on the elements of preparing a tailored questionnaire and its 
use in conducting voir dire. 

 
2. Counsel Preparation: Counsel will then take 30 minutes to draft a tailored 

questionnaire based on United States v. SPC Jones. 
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3. Practical Exercise and Critique: Supervisor will play the role of the military 
judge and listen to counsel's arguments for and against the use of the tailored 
questionnaire. This drill requires counsel to develop a case-specific questionnaire. 
The critique will reflect counsel's thoroughness and effectiveness in developing 
the questionnaire. Critique points should include 

 
a. Did counsel draft a questionnaire using open-ended questions? 

 
b. Did the questionnaire reflect an understanding of the facts and issues in 

the case? 
 

c. Did the questionnaire contain specific questions that would elicit 
information that might support a challenge for cause? 

 
d. Did counsel negotiate potentially objectionable questions with opposing 

counsel? 
 

e. Were counsel able to articulate the applicable law and policy reasons in 
support of using a case-specific questionnaire? 

 
4. Review: The supervisor and the participants may then go over the sample solution 

questionnaire in the appendix. 
 
 

DRILL #2: CONDUCTING VOIR DIRE WITH A TAILORED QUESTIONNAIRE: 
 

A. Materials Needed: 
 

1. Participants should once again review United States v. SPC Jones. 
 

2. In addition, counsel will use the tailored questionnaire-either the one 
counsel prepared for Drill #1 or the blank sample solution tailored 
questionnaire in the appendix. 

 
B. Roles: This drill requires at least three participants: 

 
1. Supervisor; 

 
2. Counsel; and 

 
3. One or more mock panel members; if possible, select non-lawyers as 

mock panel members. 
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C. Conducting the Drill: This drill can be used as an extension of the Drill #1. In 
this drill, counsel will use the tailored questionnaire to test the veracity of the 
responses by prospective panel members. Prior to the training session, the mock 
panel members should fill out the tailored questionnaire. The filled-out form will 
then be distributed to counsel to conduct the voir dire. 

 
1. Instruction: The supervisor or delegate should prepare and deliver a 15- 

minute instruction on the elements of preparing and conducting voir dire 
and the questioning techniques discussed in Chapter 2. The instruction 
should focus on those sensitive areas highlighted in the scenario: 
accomplice testimony, conspiracy, immunized testimony, prior 
inconsistent statements. 

 
a. Trial Counsel should be instructed to draft voir dire questions 

designed to 
 

i. Educate members on the law of conspiracy; 
 

ii. Highlight the strengths of their case; 
 

iii. Prepare members for weaknesses in their case; and 
 

iv. Expose and explore any hesitancy to convict an accused 
based on the testimony of immunized accomplices. 

 
b. Defense Counsel should be instructed to draft voir dire questions 

designed to 
 

i. Educate members on the danger of accepting the testimony 
of immunized accomplices; 

 
ii. Expose and exploit the weaknesses in the government's 

case; 
 

iii. Reduce the impact of any weaknesses in the defense's case; 
and 

 
iv. Remind members of the high standard of proof in criminal 

cases. 
 

2. Preparation: Counsel will be given 30-45 minutes to prepare voir dire 
questions based on the tailored questionnaires. 
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3. Practical Exercise and Critique: Counsel will then conduct a voir dire of 
the mock panel member using the tailored questionnaire and the 
techniques discussed during the instructional phase. The supervisor will 
critique based on counsel's ability to prepare the members for the issues 
that will arise in United States v. SPC Jones. This portion of the exercise 
should take about 20 minutes. 

 
4. Review: Once the critique is completed, the supervisor may distribute the 

sample solutions setting forth suggested voir dire questions and discuss 
them with counsel. 

 
DRILL #3: USING A TAILORED QUESTIONNAIRE TO PREPARE A CHALLENGE 

FOR CAUSE: 
 

A. Materials Needed: 
 

1. Participants should read the case scenario, United States v. SPC Jones, in 
preparation for this drill; and 

 
2. In addition, counsel should use the same tailored member questionnaire 

used for Drill #2. 
 

B. Roles: Two people are needed for this drill: 
 

1. Prospective Member (played by supervisor); and 
 

2. Counsel. 
 

C. Conducting the Drill: 
 

1. Instruction: The supervisor or delegate will prepare and deliver a 15- 
minute period of instruction on preparing a challenge for cause. 

 
2. Counsel Preparation: Counsel will then take 15 minutes to make a list of 

potential areas for challenge for cause based on the responses in the 
tailored questionnaire. 

 
3. Practical Exercise and Critique: The supervisor will assume the role of 

a member and have counsel attempt to develop a challenge for cause. 
Critique will be based on counsel's ability to develop a legitimate 
challenge for cause based on the member's answers. 

 
DRILL #4: USING A TAILORED QUESTIONNAIRE TO CONDUCT A CHALLENGE 

FOR CAUSE: 
 

A. Materials Needed: 
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1. Participants should read the case scenario, United States v. SPC Jones, in 
preparation for this drill; and 

 
2. In addition, counsel should use the same tailored member questionnaire 

used for Drill #2 and Drill #3. 
 

B. Roles: Three to five people are needed for this drill: 
 

1. One to three Mock Panel Members, preferably played by non-lawyers; 
 

2. Supervisor; and 
 

3. Counsel. 
 

C. Conducting the Drill: This drill may be conducted as an extension of Drill #3 or 
as a stand-alone exercise. 

 
1. Instruction: If he or she has not already done so, the supervisor should 

prepare and deliver a 15-minute period of instruction on the development 
of a challenge for cause. 

 
2. Counsel Preparation: Counsel will then take 20 minutes to use the 

tailored questionnaire and the areas of questioning developed for Drill #3 
to create questions for the mock panel members in support of a challenge 
for cause. 

 
3. Practical Exercise and Critique: Counsel will then question each of the 

mock panel members to develop a challenge for cause. These drills require 
counsel to develop case-specific voir dire questions drawn from a fact 
scenario.  Consider the following points in your critique: 

 
a. Was the counsel's theme apparent in the questions? 

 
b. Did questions center on the critical issues of the case? 

 
c. Were questions straightforward and easy to follow? 

 
d. Did questions educate members on the law? 

 
e. Did questions prepare members for potential strengths and 

weaknesses of the case? 
 

f. Were open-ended questions used where appropriate? 
 

g. Were leading questions used where appropriate? 
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DRILL #5: DISCOVERING HIDDEN GROUNDS FOR CHALLENGES USING 
STANDARD MEMBER'S QUESTIONNAIRES: 

 

A. Materials Needed: 
 

1. Participants should read the case scenario, United States v. SPC Jones, in 
preparation for this drill; and 

 
2. Counsel should be provided with the Standard Member's Questionnaires 

for 1SG Jarvis, COL Nelson, and CPT White provided in the appendix to 
this chapter. (Counsel should not be provided with the biographies of these 
members.) 

 
3. Mock Panel Members should be provided with the corresponding 

biographies for 1SG Jarvis, COL Nelson, and CPT White. 
 

B. Roles: Five people are needed for this drill: 
 

1. Three Mock Panel Members, preferably played by non-lawyers, assigned 
the roles of 1SG Jarvis, COL Nelson, and CPT White; 

 
2. Supervisor; and 

 
3. Counsel. 

 
C. Conducting the Drill: 

 
1. Instruction: The supervisor should prepare and deliver 20-30 minutes of 

instruction on the basic elements of conducting voir dire, educating panel 
members on elements of their cases, and exposing hidden biases to 
develop challenges. Emphasis should be placed on questioning techniques. 

 
2. Preparation: Using the Standard Member's Questionnaires provided for 

the three Mock Panel Members, counsel should prepare voir dire questions 
to educate them on the case and to explore issues that might lead to a 
challenge. Counsel should be given ample time to prepare, and the 
supervisor may consider providing materials and instruction a week in 
advance. The Mock Panel Members should be provided with their 
respective bios and instructed not to discuss the information contained 
therein with counsel unless asked about it during the practical exercise. 
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3. Practical Exercise and Critique: Counsel should question each of the 
Mock Panel Members to educate them on their case and to discover the 
hidden information contained in the bios. Counsel should also use follow- 
up questions to develop arguments for challenges for cause. These drills 
move beyond developing case-specific questions; this drill requires 
counsel to develop and conduct a complete voir dire. In addition to the 
critique points listed above, supervisors should consider the following: 

 
a. Did counsel review court member packets in developing 

questions? 
 

b. Did counsel make good eye contact? 
 

c. Did counsel vary the questions and ask questions of all members? 
 

d. Did counsel observe and accurately record members' verbal and 
non-verbal responses? 

 
e. Did questioning flow in a logical order that was easy to follow? 

 
f. Did follow-up questions fully develop relevant issues? 

 
g. Were questions in each area thorough? 

 
h. Did counsel effectively use closed-ended questions in setting up a 

challenge for cause? 
 

4. Review: After the exercise, the supervisor may distribute the voir dire 
checklist as a basis for a 30-45 minute discussion. 

 
DRILL #6: ARGUING CHALLENGES FOR CAUSE BASED ON INDIVIDUAL VOIR 

DIRE: 
 

A. General Instructions: This is an extension of Drill #5, in which counsel will use 
the information developed during individual voir dire to argue challenges for 
cause. 

 
B. Materials Needed: 

 
1. Standard Member's Questionnaires for 1SG Jarvis, COL Nelson, and CPT 

White; and 
 

2. Counsel notes from individual voir dire conducted during Drill #5. 
 

C. Roles: At least three people are needed for this exercise. The supervisor should 
divide counsel up into trial counsel and defense counsel: 
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1. Military Judge, played by supervisor; 
 

2. Trial Counsel; and 
 

3. Defense Counsel. 
 

D. Conducting the Drill: 
 

1. Instruction: The supervisor should give a 10-minute instruction on the 
basics of challenges for cause. 

 
2. Preparation: Counsel spend 15-20 minutes developing arguments in 

support of challenges for case for all three Mock Panel Members. 
 

3. Practical Exercise: With the supervisor playing the role of the military 
judge, trial counsel should argue for-and defense counsel should argue 
against-the challenges for cause developed during individual voir dire. 
Critique should focus on the ability to make legally sound arguments in 
support of challenges for cause based on information developed during the 
exercise in Drill #5. 
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Fact Scenario: United States v. SPC Jones 
 

PFC Williams and PFC Smith had known each other since basic training. They met the 
accused, SPC Jones, two weeks ago. On Thursday afternoon, the accused, PFC Smith, and PFC 
Williams sat in the motor pool discussing what they were going to do Friday night. While 
talking, the accused pulled some pills out of his pocket and showed the other two Soldiers. The 
accused told the two Soldiers that the pills would make a woman feel good and willing to do 
anything that they wanted her to do. The three Soldiers agreed to go out on Friday night and slip 
the drugs into a woman's drink and take her to a hotel to have sexual intercourse with her. 

 
That evening, all three Soldiers went to a local hotel and reserved a room for Friday 

evening. The hotel clerk thought it was odd that three men came in and asked for a room in the 
most private area of the hotel. 

 
On Friday evening, the three Soldiers went to a local bar and looked for their victim. 

After an hour, the Soldiers found a woman sitting at the bar by herself. The Soldiers agreed that 
the accused would strike up a conversation with the woman and distract her while PFC Smith 
slipped the pills into her drink. PFC Williams acted as the lookout while PFC Smith put the pills 
into her drink. 

 
After 15 minutes, the woman appeared completely intoxicated and was hanging all over 

the three Soldiers. The bartender noticed the woman hanging all over the three Soldiers and told 
her he would call her a cab. The accused told him that they would take her home. The Soldiers 
took the woman to their car and drove to the motel. PFC Williams drove the car.  They parked in 
a dark and secluded area of the hotel's parking lot and talked about who would have sex with the 
girl first. PFC Williams got scared and stated that he didn't want to have sexual intercourse with 
her and that he would stay in the car.  The hotel clerk who gave them the room on Thursday 
night saw the car pull into the parking lot. 

 
The accused and PFC Smith took the woman into the motel room. The two Soldiers 

agreed that the accused would have sexual intercourse first. The woman was so affected by the 
pills she didn't know what was going on. PFC Smith claims that he left the room while the 
accused was having sexual intercourse and did not return. 

 
Late that evening, a policeman found the woman passed out on a park bench and took her 

to the police station.  The next morning, the woman woke up and discovered that she did not 
have her undergarments on and told the police that she believed she was raped. The woman was 
only able to remember the bar where the hotel was located and that someone had sexual 
intercourse with her. After a few hours, the police located the hotel and soon found the woman's 
undergarments. The hotel clerk gave a statement to the police about the three Soldiers who paid 
for the room. 
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The police lab found fiber evidence from the accused's and PFC Smith's clothing on the 
victim's clothes. In addition, the accused's and PFC Smith's fingerprints and hair were found in 
the room. No semen or DNA evidence was found. There was also evidence of a "date rape 
drug" in the victim's blood. The police went to the bar and spoke with the bartender. The 
bartender remembered the three Soldiers who were hitting on the intoxicated woman and 
provided a detailed description of all three. 

 
The police brought PFC Williams to the police station and interviewed him. PFC 

Williams gave a written statement saying he didn't know anything about the woman and wasn't at 
the bar that night. Two days later, after being confronted with the bartender's and hotel clerk's 
statements, PFC Williams gave another statement to the police admitting to the conspiracy and 
taking the woman to the hotel, but not to the rape. PFC Williams also told the police that he saw 
PFC Smith leave the hotel room soon after they took the girl into the room. 

 
The police also questioned PFC Smith. In his first statement, PFC Smith denied the 

conspiracy and claimed that the woman consented to the sexual intercourse with the accused. 
PFC Smith also claimed that he left the room after the woman consented to have sexual 
intercourse with the accused. A week later, the police brought PFC Smith in for another 
statement. After PFC Smith discovered that PFC Williams told the police about the conspiracy, 
he made a second statement admitting to the conspiracy and to bringing the woman into the room 
and then leaving.  The accused did not make a statement. 

 
Shortly after the incident, the base and local papers published articles regarding the 

incident. Specifically, the articles reported the facts related to the rape, identified all three 
suspects, and printed a summary of their statements, to include how PFC Williams and PFC 
Smith changed their stories. 

 
All three Soldiers are charged with violations of Article 81, conspiracy to commit rape 

and kidnapping; Article 134, kidnapping; and Article 120, rape. PFC Williams and PFC Smith 
have agreed to testify against the accused and plead guilty to conspiracy to commit rape. In 
exchange, the convening authority has agreed to give them testimonial immunity and to limit 
their punishment to no more than 3 years confinement. 
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PERSONAL DATA SHEET 
 
Name: Robert W. Jarvis Rank: (1SG) E-8 

 
A. Date of Birth: 4 May 1979 

 
B. Sex: M 

 
C. Race: Caucasian 

 
D. Family Members 

Name Age Relationship 
Barbara Jarvis 38 Wife 

 
 

E.  Home of Record: Youngstown, Ohio  

F.  Education 

1.   Civilian: Name of School Years Area of Study 
 

Degree 
Central Texas College 2008 Business  Assoc. 

2.  Military: Course Year of Completion   

MP AIT. 2005   
NBC 2011   
ALC 2012   
SLC 2017   

G.  Unit of Assignment: 1SG, A Co., 125 Support Bn.   

H.  Past Duty Assignments: 
  

Post Duty Position Unit Years  
Ft. Polk Platoon Sgt. 2 AO 2016  
Korea NBC NCO 2d ID 2011  
Ft. Lewis Traffic MP 7th ID 2005  

 
 
 

I. Awards and Decorations: Airborne, MSM, AAM x 3, OSR 
 

J. Date of Rank: 30 August 2017 
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SAMPLE MEMBER BIOGRAPHY 
 

1SG Robert W. Jarvis Bio 
PPlleeaassee  ssttuuddyy  tthhee  eenncclloosseedd  mmeemmbbeerr  qquueessttiioonnnnaaiirree  ttoo  bbee  ffaammiilliiaarr  wwiitthh  yyoouurr  cchhaarraacctteerr..  IInnffoorrmmaattiioonn  
tthhaatt  yyoouu  sshhoouulldd  ddiisscclloossee  iiff  qquueessttiioonneedd  iinncclluuddeess  tthhee  ffoolllloowwiinngg:: 

 
• You go to the same church as the accused. You remember seeing him there a couple 

of times but you have no real contact with him since you only go on Christmas and 
Easter. 

• The company commander who is sitting on the panel rates you. You have a good 
working relationship and a mutual respect for each other's professionalism. 

• In your first enlistment 18 years ago you were an MP. You were a traffic policeman 
and were not involved in any major cases or investigations. 

• You have an NCOER due from the commander next month. 

• You do not recall reading anything in the base or local papers regarding this offense. 
 
Be willing to adapt and improvise to answer counsel questions. 
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PERSONAL DATA SHEET 
Name: William C. Nelson Rank: COL, AR 

 
A. Date of Birth: 2 January 1971 

 
B. Sex: M 

 
C. Race: Caucasian 

 
D. Family Members 

Name Age Relationship 
Bill Nelson 16 Son 
Jennifer Nelson 13 Daughter 
Wendy Nelson 10 Daughter 

 
E. Home of Record: Topeka, Kansas 

 
F. Education 

1. Civilian: Name of School Years Area of Study Degree 
University of Kansas 1992 Chemistry B.S 
University of Oregon 1995 Statistics M.A. 

 
2.  Military: Course Year of Completion 

 AOBC 1996 
 AOAC 2001 
 CGSC 2015 
 War College 2017 

G.  Unit of Assignment: HHC, 3rd BDE, 1AD (Commander) 
 

H.  Past Duty Assignments: 
 

Post Duty Position Unit Years 
Fort Knox, Kentucky Bn. Commander 1/95th Bde. 2017 
Fort Riley, Kansas Bn. S-3/XO 2/37 Ar. 2015 
Germany Company Commander 1AD 2005 

 
I. Awards and Decorations: BSM, MSM (2), ARCOM (4), AAM (3), NDSM, OSR 

 
J. Date of Rank: 16 June 2017 
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SAMPLE MEMBER BIOGRAPHY 
 

Brigade Commander COL William C. Nelson Bio 
 

PPlleeaassee  ssttuuddyy  tthhee  eenncclloosseedd  mmeemmbbeerr  qquueessttiioonnnnaaiirree  ttoo  bbee  ffaammiilliiaarr  wwiitthh  yyoouurr  cchhaarraacctteerr..  IInnffoorrmmaattiioonn  
tthhaatt  yyoouu  sshhoouulldd  ddiisscclloossee  iiff  qquueessttiioonneedd  iinncclluuddeess  tthhee  ffoolllloowwiinngg:: 

 
• Three unknown assailants mugged your niece last year while she was away at college. 

The perpetrators have never been caught. 

• You have previous experience as a panel member 5 years ago. The case was a drug 
case involving urinalysis evidence. The panel convicted the accused in that case. Do 
not disclose how you voted. 

• You have a BS in chemistry and still read scientific journals occasionally. 

• You know the first sergeant also sitting on the panel. He served as your driver 12 
years ago when you were a company commander. 

• You have also read about the offense in the base and local newspapers, but it was so 
long ago you do not remember the specifics. Nevertheless, you believe you can set 
any prior publicity aside, follow the military judge's instructions and be fair and 
neutral. 

 

Be willing to adapt and improvise to answer counsel questions. 
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PERSONAL DATA SHEET 
Name: Stewart L. White Rank: CPT, OD 

 
A. Date of Birth: 14 December 1990 

 
B. Sex: M 

 
C. Race: Black 

 
D. Family Members 

Name Age Relationship 
Joni White 30 Wife 
Ryan White 7 Son 
John White 4 Son 

 
E. Home of Record: Austin, Texas 

 
F. Education 

1. Civilian: Name of School Years Area of Study Degree 
USMA 2011 History B.S. 

 
2.  Military: Course Year of Completion 
 Airborne 2009 
 ODOBC 2011 
 ODAOBC 2016 

 
 

G. Unit of Assignment: A Co., 125th Support Bn. (Commander) 
 

H. Past Duty Assignments: 
Post Duty Position Unit Years 
Fort Hood Platoon Leader/XO 1st CAV 2013 
Fort Shafter S-1 25th ID 2012 

 
I. Awards and Decorations: ARCOM (2), AAM, NDSM 

 
J. Date of Rank: 30 May 2016 
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SAMPLE MEMBER BIOGRAPHY 
 

Company Commander CPT Stewart L. White Bio 
 

PPlleeaassee  ssttuuddyy  tthhee  eenncclloosseedd  mmeemmbbeerr  qquueessttiioonnnnaaiirree  ttoo  bbee  ffaammiilliiaarr  wwiitthh  yyoouurr  cchhaarraacctteerr..  IInnffoorrmmaattiioonn  
tthhaatt  yyoouu  sshhoouulldd  ddiisscclloossee  iiff  qquueessttiioonneedd  iinncclluuddeess  tthhee  ffoolllloowwiinngg:: 

 
• You read a blotter report on this incident several months ago but are unfamiliar with 

any of the details. 

• One of your best friends and former Academy classmate is the accused's company 
commander. You remember him telling you that he preferred charges on some "dirt 
bags" a few months ago, but you don't know any other details. 

• You are the rater of the first sergeant who is also sitting on the panel. You have a 
good working relationship and a mutual respect for each other's professionalism. 

• You also read about the offense in the base and local newspapers and formed an 
opinion that these "dirt bags" were guilty and should be executed. 

 
Be willing to adapt and improvise to answer counsel questions. 
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SAMPLE SOLUTION FOR SKILL DRILL #1 

MEMBER'S QUESTIONNAIRE 

TO PROSPECTIVE PANEL MEMBERS 
 

This questionnaire is designed to obtain information from you with respect to your 
qualifications to sit as a member in this case. By the use of the questionnaire, the process of 
member selection will be substantially shortened. Please answer the following questions as 
completely and truthfully as possible. The information contained within the questionnaire will 
become part of the court's permanent record, but it will not be distributed to anyone except the 
attorneys in the case and the military judge. During the questioning by the military judge and the 
attorneys, you will be given an opportunity to explain or expand any answers, if necessary. 

 
Because this questionnaire is part of the panel selection process, the questions must be 

answered by you under penalty of perjury and you should fill out this questionnaire by yourself 
without consulting any other person. 

 
If you wish to make further comments regarding any of your answers, please use the 

Explanation Sheet at the back of your questionnaire to do so. 
 

If you do not understand a question, please write "I do not understand" and the question 
will be explained to you in court. Please realize there are no right or wrong answers--just honest 
ones.  You are under oath and must answer truthfully. 

 
 

1. Name:                                                            
 
 
2.  Birthdate:                                

 
 
3. Are you:              married              living with someone             divorced 

       separated              widowed             single 
 

(a) Are       any       other       persons       currently       residing       in       your       home? 

(b)               What               is               their               relationship               to               you? 

(c) What is their job or occupation?                                              
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4. What is your current duty assignment? 
 

(a)                           Where                           do                           you                           work? 

(b)                     What                     is                     your                     job                     title?  

(c) How long have you had this job?                                              

(d) In your job, do you have authority in supervising others?              Yes       No 
 

(e) Please describe your job responsibilities:                                        
 

(f) What kind of jobs have you held in the past?                                      
 
 
5. If married or sharing a household with someone (other than a child), 

is he/she:              currently employed              student             retired 
       unemployed             homemaker 

 
IF YOUR SPOUSE OR THE INDIVIDUAL YOU ARE RESIDING WITH IS NOT 
CURRENTLY EMPLOYED, ANSWER THESE QUESTIONS FOR HIS/HER LAST JOB. 

 
(a)                          Where                          did                          he/she                          work?  

(b)                    What                    was                    his/her                    job                    title?   

(c) How long did he/she have that job?                                              

(d) In his/her job, did he/she have authority in hiring, firing, or supervising others? 
        Yes               No 

 
(e) Please describe his/her job responsibilities: 

                                                                         
 

(f) If unemployed, what is his/her source of income?                                  
                                                                         

 
(g) What jobs has he/she held in the past?                                           

                                                                         
 
 
6. What was the last grade you completed in school?                                    
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7. If you attended college, vocational, or technical school please answer the following: 
 

(a)                                                           Major                                                           subject? 

(b)                    Name                    and                    location                    of                    school? 

(c) What degrees, if any do you hold?                                               

(d) What do you consider your most important or meaningful informal learning experience? 
                                                                            
                                                                            

 
 
8. If your spouse or the person with whom you share your household attended college, 
vocational, or technical school, what was his/her: 

 
(a)                                                            Major                                                            subject? 

(b)                    Name                    and                    location                    of                    school? 

(c) What degrees, if any, does he/she hold?                                           

 
9. Since leaving school, have you attended classes, trade schools, correspondence courses, 
seminars, or workshops (include service schools)?            Yes            No.  If yes, briefly 
describe:                                                                       

 
 
10. Is any member of your family currently serving in any branch of the armed forces of the 
United States of America?  (Including the military reserves or ROTC.) 

        Yes               No. 
 
 
11. Has any member of your family ever been in any branch of the armed forces? 

        Yes               No 
 
 
12. Have you, any member of your family, or any of your friends ever received a security 
clearance?                 Yes               No 

 
Ever been denied a security clearance?                 Yes               No 
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13.             What            is            your            religious            affiliation,            if            any? 

How often do you attend services? 

(a) more than once a week (d) occasionally 
 

(b) every week (e) rarely 
 

(c) frequently (f) never 
 
 

Have you ever had a different religious affiliation? 
        Yes               No 

 
If yes, what religion?                                                         

 
 
14. What activities, if any, other than attendance, are you involved in with your church, temple, 
or religious organization?                

 
 

15. Are you presently or have you ever been a member of any societies, unions, professional 
associations, civic clubs, fraternities, sororities, or other organizations or groups? 

        Yes               No 
 
If yes, which ones? 

                                                                         
 

(a) Have you served as an officer for any group or organization? 
                                                                         

 
(b) If yes, what group(s) or organization(s) and what position(s)? 

                                                                        
 
 
16. What are your hobbies, favorite recreations, pastimes, and spare time activities? 

                                                                        
 
 
17. Do you have children or other dependents living in your home? 

        Yes               No 
 
18. Do (did) your children attend a public or private school?                               
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19. Please provide us with the following information on your children, step-children, and/or 
grandchildren; 

 
NAME AGE EDUCATION OCCUPATION 

 

     
     
     
     
     

 
 

20. Please provide the following information on your parents (step-parents), brothers (step- 
brothers), and sisters (step-sisters): 

 
NAME AGE EDUCATION OCCUPATION 

 

     
     
     
     
     

 
 

21. Are you or were you employed by or connected with any law enforcement agency? (This 
includes police, sheriff, FBI, CIA, IRS, U.S. Marshal, Highway Patrol, Drug Enforcement 
Administration, State Attorney, State Prisons or County Jails, Attorney General, Family 
Services, United States Attorney, Immigration and Naturalization Service, Probation Office, or 
any other agency).                 Yes               No 

 
If yes, what agencies? 
                                                                            

 
 

22. Do you have any friends or relatives who are or were employed by or connected with, a law 
enforcement agency? (This includes police, sheriff, FBI, CIA, IRS, Highway Patrol, Drug 
Enforcement Administration, State Attorney, State Prisons or County Jails, Attorney General, 
Family Services, United States Attorney, Immigration and Naturalization Service, Probation 
Office, or any other agency.)                Yes               No 

 
If yes, what agencies?                                                           

 
 

23. Have you, any family member, or friends ever been a member of an auxiliary or police 
reserve unit such as an auxiliary deputy sheriff or constable? Yes               No 



Page 36 of 60 

CHAPTER 2‐VOIR DIRE 
 

 

 

24. Have you, any family member, or friends ever served as a military policeman? 
        Yes               No 

 
 
25. Have you, any family member, or friends ever applied for a job in law enforcement? 

        Yes               No 
 
 
26. Have you, any family member, or friends ever worked as a secretary, clerk, filing assistant, 
dispatcher, or back-up employee of any law enforcement agency? 

        Yes               No 
 
 
27. Have you, any family member, or friends ever worked in a courthouse or been a court 
watcher?                 Yes               No 

 
 
28. Have you, any family member, or friends ever worked in a prison, jail, or detention center of 
any sort?                 Yes               No 

 
 
29. Have you, any family member, or friends ever worked in a security or detective service? 

        Yes               No 
 
 
30. Have you, any family member, or friends ever worked with or worked for any State 

Attorney's Office, United States Attorney's Office, Attorney General's Office, or any other 
city, county, state, or federal attorney's office?                 Yes               No 

 
If yes, please explain: 

                                                                            
 
31. Have you, any family member, or friends ever used the services of any state or District 

Attorney's Office or U.S. Attorney's Office?                 Yes               No 
 

If yes, please explain: 
                                                                             

 
 
32. Have you ever attended any course, seminar, lecture, or demonstration connected with any 
law enforcement agency?                 Yes               No 

 
(a) Do you belong to, or associate with, any groups that have crime prevention or law 
enforcement as a goal?                Yes               No 
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If yes, which groups? 
                                                                            

 
 
33. Have you, any family member, or friends ever volunteered your services to any law 
enforcement agency?                 Yes               No 

 
 
34. Do you know any lawyers, district attorneys, or judges?                 Yes              No 

 
(a) Who?                                                                     

 
(b) Have you ever hired a lawyer for any reason? 

        Yes               No 
 

(c) What was the reason(s) for hiring a lawyer? 
                                                                           

 
(d) Have you ever had a bad experience with a lawyer?                 Yes               No 

Please explain:                                                       

(e) How do you know a judge?                                                  

(f)                How                do                you                know                a                prosecutor? 

(g) How do you know a lawyer?                                                  

 
35. Have you ever received any training in law?                 Yes               No 

 
 
36. Have you or anyone you know ever worked in any law office or agency that dealt with the 
law?                 Yes               No 

 
If yes, describe:                                                            

 
 
37. Have you, any family members, or friends ever filed a police report? 

       Yes               No 
 

If yes, please explain:                                                       
 
 
38. Have you, any family member, or friends ever called the police? 

       Yes               No 
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If yes, please explain:                                                       
 
39. Have you, any family member, or friends ever been interviewed by the police or any other 
law enforcement agency?                 Yes               No 

 
If yes, why were you/they interviewed?                                         

 
 
40. Have you, any family member, or friends ever had a pleasant experience involving law 
enforcement?                 Yes               No 

 
If yes, please explain:                                                           

 
 
41. Have you ever had an unpleasant experience involving law enforcement? 

        Yes               No 
 

If yes, please explain:                                                        
 
 
42. What        criminal        cases        have        you        followed        in        the        media?  

(a) Why did you follow the case(s)?                                               

 
43. Have you, any family member, or friends ever been the victim of physical or domestic 
violence?                Yes               No If yes, please tell us about that: 

                                                                            
                                                                            

 
 
44. Have you, any family member, or friends ever been a victim of any crime? 

        Yes               No 
If yes, where, when, and what type of crime? 

                                                                            
 
 
45. If you, a family member, or friend have been a victim of any crime, was anyone charged 
with the offense?                 Yes               No 

 
If yes, was that person prosecuted in court and what was the result? 

                                                                            
 
 
46. Have you, any family member, or friends ever been a witness in a criminal case? 

      Yes           No 
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If yes, what was the nature of the case?                                          
 
 
47. Have you, any family member, or friends ever been a witness in a civil case or any other 
legal hearing?                 Yes               No 

 
 
48. Have you, any family member, or friends ever sued someone or wanted to sue someone? 

        Yes               No 
 

If yes, please describe:                                                       
                                                                         

 

49. Has anyone ever sued you or a family member?               Yes               No 

If yes, please describe: 
                                                         

 
What was the nature of the case?                                                  

 
 
50. Have you, any family member, or friends ever been charged, arrested, indicted, or convicted 

of any criminal offense?            Yes           No 
 

If yes, please explain: 
 
 
 

 
 

51. Have you ever served as a juror before?                Yes                No 

If yes, how many times?         

(a) For each time you have served, please list the type of case and dates:    
 
 
 

(b) If yes, how did you feel about that (those) experience(s)?     
 
 
 

(c) Were you ever the foreman or forewoman of the jury?                 Yes               No 
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(d) Could you reach a verdict?                 If not, describe:    
 
 

(e) What did you like or dislike about your prior jury service?     
 
 

52. Regarding your jury service: (circle the letter(s), which apply to you) 
 

(a) I can tell pretty easily when a person is telling a lie. 
 

(b) When I make up my mind I rarely change it. 
 

(c) I am easily influenced by the opinions of others. 
 

(d) I always follow my own ideas rather than do what others expect of me. 
 

(e) Please describe what the experience was like for you personally:    
 
 
 

52.  Have you ever served on a Grand Jury?             Yes           No 
 

If yes, please give dates and details:    
 
 
 

54. Have you ever appeared before a Grand Jury?                 Yes               No 
 
 
55. Have you ever been to court before?                 Yes               No 

 
If yes, under what circumstances?     

 
 
 

56. Have you or anyone you know ever testified in court?                 Yes               No 
 

If yes, please describe:    
 
 
 

57. In your opinion, what are the three (3) most important problems with the law today? 
 

No.                                                                                                                                1: 

No. 2:                                                                    
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No. 3:                                                                    
 
 
58. What is the main problem in our society today? 

                                                                           
 
 
59. Have you or any member of your family ever belonged to, or contributed money or time to, 
any neighborhood watch, crime stoppers, victims for victims, mothers against drunk drivers, 
students against drunk drivers, or other related programs? 

        Yes               No 
 

If yes, which group(s)?                                                      
 
 
60. Would you characterize yourself as a leader or follower?                               

 
 
61. If you were in a group of people that you did not know very well, would you be labeled as a 

leader or follower?                                                             
 
 
62. Have you ever studied psychiatry, psychology, sociology, or any related subjects? 

      Yes             No 
 

If yes, please describe:                                                       
 
 
63. Have you, any family member, or friends ever studied or read about psychology, sociology, 
or psychiatry?                 Yes               No 

 
If yes, please describe:                                                          

 
 
64. Have you, any family member, or friends ever studied or read about medicine, chemistry, 
biology, engineering, pharmacology, toxicology, or any related subjects? 

      Yes           No 
 

If yes, please explain:                                                        
 
 
65. Do you think some people exaggerate their problems in order to gain the sympathy of 
others?                 Yes               No 

 
Please explain:                                                             
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66. Have you, any family member, or friends ever worked or volunteered your services at any 
rape crisis center, alcohol or drug rehabilitation program, suicide prevention center, battered 
women and children center, crisis hot line, or any related group? 

        Yes               No 
 

If yes, please describe:                                                       
67. Have you, any family member, or friends ever used any of the above services? 

 
       Yes             No 

 
If yes, please explain:                                                        

 
 
68. Have you, any family member, or friends ever had an unwanted sexual contact? 

        Yes               No 
 

If yes, please explain: (DO NOT GIVE NAMES): 
                                                                         

 
 
69. How do you feel about the use of alcohol in our society? 
                                                                               
                                                                               
                                                                               

 
 
69. Do you personally know anyone who you believe has a drinking problem or is addicted to 

medication?                Yes               No 
 

If yes, please explain: (DO NOT GIVE NAMES): 
 
 
 

71. In your opinion, what is the number one problem in America today? 
                                                                         

 
 
72. In your opinion, what is the principal cause of crime in America? 

                                                                         
 
 
73. Have you ever witnessed any violence other than on TV?                 Yes            No 

 
Please explain:    
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74. Have you personally felt fearful of being victimized by violent crime or been fearful that 
members of your family would be victimized?             Yes           No 

 
If yes, describe those fears:                                                   
                                                                         

 
 
75. What steps do you think people who are frightened about crime should take to protect 
themselves?                                                                      

 
 
76. What steps have you taken to protect yourself?           

 
 

77. What in your opinion should or could be done about the crime problem?          
 
 

78. What is the first thing that comes to your mind when you think of: 
(a)                                                       Defense                                                       Attorneys: 
(b) Prosecutors:                                                               

 
79. Is there anything else we should know about you?     

 
 

 
 

80. Is there anything you would like to discuss privately with the court? 
        Yes               No 

 
If yes, please explain:                                                        

 
 
 
 
Signature   

 
 
Date    
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SAMPLE SOLUTION FOR DRILLS #2-#4 

TRIAL COUNSEL 

NNoottee::  AAfftteerr  tthhee  mmeemmbbeerrss  rreessppoonndd  ttoo  eeaacchh  qquueessttiioonn  aasskkeedd,,  ccoouunnsseell  mmuusstt  aaccccuurraatteellyy  ssttaattee  ffoorr  tthhee  
rreeccoorrdd  tthheeiirr  rreessppoonnsseess,,  ee..gg..,,  ""aaffffiirrmmaattiivvee  rreessppoonnssee  bbyy  aallll  tthhee  mmeemmbbeerrss..""  TThhee  ffoolllloowwiinngg  ssaammppllee  
ssoolluuttiioonn  iiss  nnoott  aa  ccoommpprreehheennssiivvee  lliisstt  ooff  aallll  tthhee  qquueessttiioonnss  ccoouunnsseell  mmaayy  wwaanntt  ttoo  aasskk  dduurriinngg  vvooiirr  ddiirree..  
RRaatthheerr,,  iitt  ooffffeerrss  aann  eexxaammppllee  ooff  qquueessttiioonnss  rreellaattiinngg  ttoo  tthhee  lleeggaall  iissssuueess  rraaiisseedd  iinn  tthhee  ffaacctt  sscceennaarriioo.. 

 
CONSPIRACY ISSUES 

 
Q Members, I would like to focus on conspiracy.  The military judge will instruct you that a 

conspiracy is a two-part crime. First, there must be an agreement to commit a crime; and 
second, there must be some activity to carry out this agreement. Do you all agree that in 
its simplest form a conspiracy involves an agreement between at least two people to 
commit a criminal act? 

 
Q Let's focus on the first part-the agreement. The military judge will instruct you that the 

agreement in a conspiracy does not have to be in any particular form. Do you all agree 
that the agreement could be oral? 

 
Q Do you all agree that the agreement could be based upon actions? 

 
Q Do you all agree that the agreement could simply be a meeting of the minds without any 

words? 
 
Q Do you all understand that while the agreement continues, the accused or a co-conspirator 

must do something in order to accomplish the criminal act intended? 
 
Q For example, two people agree to rob a liquor store, and one of them goes out and buys a 

gun to use in the robbery. Do you all agree that at this point, even before the actual 
robbery takes place, the two may be guilty of conspiracy? 

 
Q The military judge will further instruct you that a conspiracy is a crime separate from the 

underlying offense. In the robbery example, if the two people actually did go through 
with the planned robbery, they may be guilty of both conspiracy and robbery. Does 
everyone understand this principle of law? 

 
Q Please look at the flyer before you.  Charged are the offenses of rape, kidnapping, 

conspiracy to commit rape, and conspiracy to commit kidnapping. Do you all agree that 
rape and conspiracy to commit rape are two separate offenses? 

 
Q Do you all agree that kidnapping and conspiracy to commit kidnapping are two separate 

offenses? 
 
Q In this case, if you find beyond a reasonable doubt that the accused is guilty of conspiracy 

to commit rape, can you convict him of that offense separate from the rape offense? 
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Q In this case, if you find beyond a reasonable doubt that the accused is guilty of conspiracy 
to commit kidnapping, can you convict him of that offense separate from the kidnapping 
offense? 

 
Q Do you all understand the difference between a carefully planned crime and a crime of 

impulse? 
 
Q If you find the accused guilty of the conspiracy charges, will you consider that fact in 

reaching an appropriate sentence? 
 

ACCOMPLICE TESTIMONY ISSUES 
 
Q Do you agree that the government has no control over who witnesses a crime? 

 
Q Do you agree that the government must use the witnesses who have the most information 

in order to get to the truth? 
 
Q In a conspiracy case, would you agree that often the only evidence of the conspiracy is 

likely to come from co-conspirators? 
 
Q COL X, do agree that when individuals plan a crime they are likely to do it in secret? 

 
Q Would any of you not believe the testimony of an accomplice simply because he was also 

involved in the crime? 
 
Q Would you all agree then that an accomplice could be a truthful witness? 

 
Q If the government presents evidence that supports the accomplices' testimony, will that 

make you more likely to believe it? 
 
Q In this case, the government will present the testimony of two accomplices, PFC 

Williams and PFC Smith. If you find their testimony credible, could you consider their 
testimony in reaching a verdict in this case? 

 
Q Do you all agree that when an accomplice testifies, he may not only implicate the 

accused, but he may also incriminate himself? 
 
Q Major A, would you agree that we all have a constitutional right against self- 

incrimination-that is, the right to remain silent when questioned about criminal   activity? 
 
Q In order to protect the accomplices' constitutional rights against self-incrimination, the 

government can provide some protection. A type of protection the government can 
provide is called testimonial immunity.  Has anyone heard of this term before? 
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Q Do you understand that the government can't use a witness's  immunized testimony 
against him? 

 
Q Does everyone understand that the witness with immunity may still face prosecution for 

his role in the crimes based on other evidence? 
 
Q Does everyone understand that if the immunized witness lies on the stand, he can also be 

prosecuted for perjury? 
 
Q Would any of you not believe the testimony of a witness simply because the government 

gave him immunity? 
 
Q In this case, the government gave immunity to PFC Williams and PFC Smith.  If you find 

their testimony credible, could you rely on it in reaching a verdict in this case? 
 
 

PRIOR INCONSISTENT STATEMENT ISSUES 
 
Q CPT C, I noticed from your questionnaire that you have two children, ages 4 and 7. Is 

that correct? 
 
Q Have you ever disciplined your children? 

 
Q When you've confronted your children with something they did wrong, say getting into 

the chocolate chip cookies, do they always immediately confess to their wrongdoing? 
 
Q On some occasions have they initially denied they did anything wrong and only 

confessed after being confronted with overwhelming evidence, such as the chocolate on 
their hands and face? 

 
Q Does everyone agree that this is human nature? 

 
Q Would you all agree that sometimes adults also deny wrongdoing when first confronted? 

 
Q Would you all agree that some people only admit to their wrongs after being confronted 

with strong evidence? 
 
Q Would you all agree that this does not automatically make the final confession 

untruthful? 
 
Q Would you all agree that in fact the confession might be truthful because the person 

realizes that he cannot lie his way out of trouble any longer? 
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VOIR DIRE 
 

SAMPLE SOLUTION FOR DRILLS #2-#4 

DEFENSE COUNSEL 

NNoottee::  aafftteerr  tthhee  mmeemmbbeerrss  rreessppoonndd  ttoo  eeaacchh  qquueessttiioonn  aasskkeedd,,  ccoouunnsseell  mmuusstt  aaccccuurraatteellyy  ssttaattee  ffoorr  tthhee  
rreeccoorrdd  tthheeiirr  rreessppoonnsseess,,  ee..gg..,,  ""aaffffiirrmmaattiivvee  rreessppoonnssee  bbyy  aallll  tthhee  mmeemmbbeerrss..""  TThhee  ffoolllloowwiinngg  ssaammppllee  
ssoolluuttiioonn  iiss  nnoott  aa  ccoommpprreehheennssiivvee  lliisstt  ooff  aallll  tthhee  qquueessttiioonnss  ccoouunnsseell  mmaayy  wwaanntt  ttoo  aasskk  dduurriinngg  vvooiirr  ddiirree..  
RRaatthheerr,,  iitt  ooffffeerrss  aann  eexxaammppllee  ooff  qquueessttiioonnss  rreellaattiinngg  ttoo  tthhee  lleeggaall  iissssuueess  rraaiisseedd  iinn  tthhee  ffaacctt  sscceennaarriioo.. 

 
IMMUNITY ISSUES 

 
Q Do you all believe that everyone who swears to tell the truth actually tells the truth? 

 
Q I expect that some witnesses will testify about PFC Williams's and PFC Smith's poor 

character for truth and veracity. Will you agree to take this testimony into consideration 
in determining whether or not to believe these witnesses? (Consider asking the military 
judge to give preliminary instruction on witness credibility at this point). 

 
Q 1SG Smith, do you agree that a witness charged with the same crimes as the accused may 

have a motive to lie in order to protect himself? 
 
Q For example, do you agree that a witness may feel that if he testifies in a manner that is 

favorable to the government, then the government may give him leniency in his case? 
 
Q CPT Jones, do you agree that a witness who has a plea agreement with the government 

may also have a motive to lie? 
 
Q Wouldn't you all agree that in order to get the benefit of a plea agreement, a witness must 

testify the way the government wants him to? 
 
Q MAJ Johnson, do you agree that a witness who has a deal with the government has a 

strong incentive to testify the way the government wants in order to keep the deal? 
 
Q Do all members agree with MAJ A? 

 
Q Do you all agree that witnesses who are best friends are likely to protect each other so 

they won't get in trouble? 
 
Q In evaluating a witness's testimony, would you consider all of these and any other 

potential motives to lie? 
 
Q COL X: Who is less believable? A person that has one motive to lie or a person that has 

four motives to lie? 
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Q MAJ Davis, what is your opinion? 

Q How about you, CPT Thomas? 

 
ACCOMPLICE ISSUES 

 
Q Do you agree that mere presence at the scene of a crime does not establish guilt? 

 
Q Do you agree that the government has the burden to prove each and every element of 

every offense? 
 
Q The military judge is going to instruct you that when someone withdraws from a crime, 

that is, decides not to participate in a crime and makes it known to others, he is not liable 
for any offenses committed after he withdraws from the crime? 

 
Q Do any of you disagree with this principle of law? 

 
Q If the military judge instructs you that the testimony of an accomplice, another person 

who is a party to the crime, is of questionable integrity and is to be considered with great 
caution, will you consider this instruction in evaluating the accomplice's testimony? 

 
Q COL X: Why do you think an accomplice's testimony might be of questionable integrity? 

Q Do all the members agree with COL X? 

Q Do all members agree that an accomplice's greatest motive to lie about another 
individual's involvement in the crime might be to save himself or to minimize his own 
involvement? 

 
Q How many of you believe that an accomplice's testimony could be less reliable than a 

witness who was not involved in the crime? 
 
Q Do you all agree that it is not the number of witnesses that the government calls to testify, 

but the quality of their testimony that is important in deciding what the truth is? 
 
Q Will you consider any self-serving motives a witness might have that would affect the 

reliability and truthfulness of his story? 
 
 

PRIOR INCONSISTENT STATEMENT ISSUES 
 
Q If there were conflicting testimony in this case by the prosecution's witnesses, would you 

take this into consideration on the question of reasonable doubt? 
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Q What would you think about the reliability of a co-accused's testimony if he gave two 
completely different statements to the police? 

 
Q Would you take extra care in evaluating his statements and testimony? 

 
Q Would you all agree that co-accused who attempt to minimize their own involvement by 

lying to the police could also be lying to you? 
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SSAAMMPPLLEE  SSOOLLUUTTIIOONN  FFOORR  SSKKIILLLL  DDRRIILLLLSS  ##55--##66 
 

SSAAMMPPLLEE  UUSSEE  OOFF  CCLLOOSSEEDD--EENNDDEEDD  QQUUEESSTTIIOONNSS  
FFOORR  AA  CCHHAALLLLEENNGGEE  FFOORR  CCAAUUSSEE 

 
Q Captain Smith, isn't it true you believe SPC Jones is guilty of something or else he 

wouldn't be here? 
 
Q In fact, at this moment you believe he is guilty, don't you? 

 
Q You would agree with me that once you form an opinion about something, it is difficult, 

to set that opinion aside, isn't it? 
 
Q Even though you agree that the law says a person is presumed innocent until proven 

guilty, based on the publicity in this case you've already formed some feeling or opinion 
that SPC Jones is probably guilty, isn't that so? 

 
Q Would you also agree with me that there isn't anything that the trial counsel or the 

military judge can say that would change your mind? 
 
Q Would you also agree with me that the opinion you formed about the guilt or innocence 

of SPC Jones would affect your deliberations as a member in this case? 
 
Q     Would you also agree that, although you could be a good juror in any other case, but for 

the pretrial publicity in this case, you might not be as fair as you would like to be in this 
particular case? 
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SAMPLE VOIR DIRE CHECKLIST 
 

Counsel should consider the following areas in deciding what questions to ask 
prospective panel members in any case. The military judge will likely ask some of these 
questions but follow-up may be necessary. The checklist and sample questions are not an 
exhaustive list and must be tailored to the facts of an individual case. 

 
* Indicates questions for individual voir dire. 

 
I. LAW: 

 
A. General: 

 
1. After having read the flyer, is there anything about this case that would 

prevent you from being fair and impartial? 
 

2. Can you set aside sympathy, bias, and prejudice in reaching a just verdict? 
 

3. Will you wait until you receive all the evidence and the military judge's 
instructions before making up your mind? 

 
4. Will you follow the law as the military judge instructs you, even if you 

disagree? 
 

B. Reasonable Doubt and Burden of Proof: 
 

1. Defense Counsel: 
 

a. Do you all understand and agree that my client stands before you 
today  innocent of any charges? 

 
b. If you had to vote on my client's guilt or innocence right now, how 

would you vote? 
 

c. COL Smith can you apply the presumption of innocence in this 
case? 

 
d. Can every member apply the presumption of innocence in this 

case? 
 

e. Do you all agree that before you can convict my client you must 
find him guilty of every element of the offense beyond a 
reasonable doubt? 

 
f. CPT Jones, do you think the government has a fair burden? 

 
g. MAJ Johnson, can you promise to hold the government to this 

burden? 
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h. After hearing all the evidence in this case, if there is a reasonable 
doubt as to the guilt of my client, are you willing to vote for a 
finding of Not Guilty? 

 
2. Trial Counsel: 

 
a. Would you all agree that proof beyond a reasonable doubt does not 

mean proof beyond any doubt? 
 

b. Do you understand that the burden of proof is the same whether 
this is a rape case or an AWOL case? 

 
c. Member COL Davis, if the defense were to suggest an explanation 

of innocence that you found incredible, do you understand the 
government is not required to disprove this theory? 

 

II. CASE ON TRIAL: 

 
A. Knowledge of the Parties: 

 
1. Do any of you know the military judge? 

 
2. Do any of you know the trial counsel? 

 
3. Do any of you know the defense counsel? 

 
4. Do any of you know the accused in this case? 

 
5. *Describe the nature of your relationship. 

 
6. *Have you ever received legal advice from the trial counsel in the past? 

 
7. *Have you always followed the trial counsel's recommendations? 

 
8. *Because of this past relationship, would you be more receptive to the trial 

counsel's evidence or arguments? 
 

B. Knowledge of the Witnesses: 
 

1. Does anyone know witness Mallory? 
 

2. *How do you know her? 
 

3. *Are you more likely to believe his or her testimony because of past 
dealings? 

 
C. Knowledge of the Case: 
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1. Have any of you read or heard anything about this case prior to today? 
 

2. *CPT Williams, what have you heard or read? 
 

3. *Do you consider these news reports, blotter reports, police reports, an 
accurate statement of the facts? 

 
4. *Have you formed an opinion based upon the information you have 

received? 
 

5. *Do you agree that you must decide the accused's guilt or innocence 
based solely on the facts that are presented in this trial? 

 
III. EXPERIENCE OF PANEL MEMBERS: 

 
A. Prior Court Duty: 

 
1. Have any members sat on a court-martial before? 

 
2. How many times? 

 
3. How long ago? 

 
4. Do you recall what the case was about? 

 
5. Do you recall what the defense was? 

 
6. Did the accused testify in that case? (Defense Question) 

 
7. Did it bother you that the accused elected not to testify? (Defense 

Question) 
 

8. What was the outcome of the case? 
 

9. Can you separate these past experiences and judge this accused based 
solely on the evidence presented? 

 
B. Victim of Crime: 

 
1. Have any of you or a close family member or friend been the victim of a 

crime similar to the crime charged here? 
 

2. *Please explain the experience. 
 

3. *Was this a traumatic experience? 
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4. *Was the perpetrator caught? 
 

5. *Does it bother you that the perpetrator has never been brought to justice? 
 

6. *Did you participate in or view the trial? 
 

7. *What did you think about the prosecutor? 
 

8. *What did you think about the defense counsel? 
 

9. *Were you satisfied with the job law enforcement did? 
 

10. *Were you satisfied with the outcome of the case? 
 

11. *How will that experience affect your ability to sit on this case? 
 

C. Experience with Law Enforcement: 
 

1. Have any of you or members of your family served in a law enforcement 
capacity? 

 
2. *Did the family member/friend ever discuss his/her work with you? 

 
3. *Did you ever hear him/her discuss cases involving rape, robbery, etc.? 

 
4. *Have any of you had close dealings with law enforcement in the past? 

 
5. *Were you satisfied with this experience? 

 
6. *Will you give special consideration to law enforcement witnesses simply 

because of their status? 
 

D. Crime Committed While Commander/Supervisor: 
 

1. Has a Soldier working with/for you ever been court-martialed? 
 

2. Please describe. 
 

3. What level of court-martial? 
 

4. What were the crimes charged? 
 

5. Did you recommend court-martial? 
 

6. What level? 
 

7. What was the outcome of the case? 
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8. Were you satisfied? Why or why not? 
 

9. Did you testify for or against the Soldier? 
 

10. Was this testimony during findings or at sentencing? 
 
IV. BIAS: 

 
A. Alcohol Bias: 

 
1. Please raise your hand if you drink alcohol. 

 
2. How do you feel about someone who drinks alcohol? 

 
3. Are you less likely to believe the accused/victim/witness simply because 

he drinks alcohol or was drinking on the day in question? 
 

4. How would you evaluate the victim/witness/accused testimony if you 
found out that he had been drinking on the night of the incident? 

 
B. Drug Bias: 

 
1. Do you know anyone with a drug problem? 

 
2. Are you less likely to believe the accused/victim/witness because he uses 

drugs or used drugs on the day in question? 
 

3. Do you have a drug problem in your unit? 
 

4. How often do you test for drugs in your unit? 
 

5. How do you feel about the Army's urinalysis program? 
 

6. Is it reliable? 
 

7. Are you aware of any cases involving a false positive? 
 

8. Are you aware of any urinalysis tests where there were problems with the 
chain of custody? 

 
C. Status of Witness: Do you think the testimony of a police officer, commander, 

expert is more/less credible simply because of their status? 
 

D. Prejudice Against the Accused: (Defense Counsel Questions) 
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1. What would you think about the accused if he doesn't testify? 
 

2. Would you assume that he has something to hide if he doesn't testify? 
 

3. Is a Soldier who has a good/bad service history more/less likely to have 
committed the offenses charged? 

 
4. If an accused pleads guilty to one charge, is he more likely to have 

committed the other charged offenses? 
 

5. Can you tell a criminal just by looking at him? 
 

E. Bias for the Accused: 
 

1. Do any of you go to the same church/club as the accused? 
 

2. Will that affect your ability to sit on this case? 
 

3. Are you more/less likely to give the accused favorable consideration 
because you go to the same church or share the same faith? 

 
V. CREDIBILITY: 

 
A. Victim/Witness Testimony Presentation: 

 
1. Have any of you ever made a speech to a group of strangers? 

 
2. Have you ever had to discuss personal issues/problems in front of a group 

of strangers? 
 

3. How did it make you feel? 
 

4. Do you all agree that it can be a very uncomfortable experience? 
 

5. Can you consider the nervousness and embarrassment of the 
victim/witness in judging their credibility? 

 
6. Can you appreciate that a person may be nervous and be telling the truth? 

 
B. Witness Motive/Bias: 

 
1. Do you believe that a witness/victim may have one or several motives to 

lie? 
 

2. Would you consider a witness's personal interest in the case in evaluating 
the witness's credibility? 



Page 57 of 60 

CHAPTER 2‐VOIR DIRE 
 

 

 
 

3. Do you believe that children are more/less likely to lie than adults? 
 

4. What do you think of a victim who only reports a crime after a motive to 
lie arises? 

 
C. Eyewitness: 

 
1. Defense Questions: 

 
a. Do you agree that lighting/distance/opportunity to view/fright/etc. 

can affect a witness's ability to accurately see and report an 
incident? 

 
b. Do you think you would be better able to describe someone of your 

own race? 
 

2. Trial Counsel Questions: 
 

a. Do you think it is possible for a witness to give an accurate 
description even in a fast moving situation? 

 
b. Would you all agree that different people can see the same incident 

differently? 
 

c. Would you expect the victim of a rape/assault to always give a 
detailed description of the suspect? 

 
d. Can you still believe a witness who can only give a partial 

description of the suspect/incident? 
 
VI. SUPERIOR/SUBORDINATE RELATIONSHIPS: 

 
A. Defense Counsel Questions: 

 
1. How long has he/she worked for you? 

 
2. * Do you respect your superior/subordinate's opinion? 

 
3. * Have you received an OER/NCOER from him/her? 

 
4. * Are you due an OER/NCOER from him/her? 

 
5. * When? 

 
6. * How often do you see each other? 
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7. * Do you socialize with him/her? 
 

8. * Do you discuss leadership/command/punishment philosophy? 
 

9. * Have you ever sought their advice on a disciplinary issue? 
 

10. *Please explain. 
 

B. Trial Counsel Questions: 
 

1. Does your superior expect you to speak freely with him/her? 
 

2. *What is the most significant disagreement you have ever had with 
him/her? 

 
3. *How did you resolve it? 

 
4. *Does he/she allow for honest discussion and disagreement? 

 
5. *Are you reluctant to speak your mind to him/her? 

 
6. *Would you feel any pressure to adopt his opinions simply because he/she 

is your superior? 
 

7. *What do you expect of subordinates if they disagree with you? 
 

8. *Do you seek honest feedback from your subordinates? 
 

9. *What do you do if you disagree with his/her ideas/opinions? 
 

10. *If your subordinate were to disagree with you over any issue in this case, 
would you have a problem with that? 

 
VII. SENTENCING QUESTIONS: 

 
A. Defense Questions: 

 
1. If you find the accused guilty of a serious crime, could you consider 

sentencing the accused to no punishment? 
 

2. If the accused is found guilty, do you understand that you must consider 
his personal and military record in determining an appropriate sentence? 

 
3. Would you consider the fact that the victim suffered no permanent 

physical injuries in determining an appropriate sentence? 
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4. Will you consider the interests of the accused and his family in 
determining an appropriate sentence? 

 
5. Do you think that rehabilitation is an important function of punishment? 

 
B. Trial Counsel Questions: 

 
1. Will you consider any aggravating evidence including the impact on the 

victim in determining an appropriate sentence? 
 

2. Do you agree that there is no such thing as a victimless crime? 
 

3. Do you understand harm to society/military community/Army when 
someone commits a crime? 

 
4. Do you think retribution and deterrence are important aspects of 

punishment? 
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1SG M + CSM B + 
DPW 

-Married 
-13 & 15yo Daughters 
-BS in Pyschology 
-No UCMJ exp 
-No vic/witness FF 

CSM R + SGM L I MSG L + 
Civil Affairs 

-Married 
-14yo Daughter 
-Wife is RN 
- No vic/witness 
friend/fam (FF) 
-No UCMJ exp 

MP CSM 
-15yo Daughter 
-20yo Daughter 
-Crim Justice 
-MP Academy 
-1nvestigator's 
course-Spec React 
Team 
-No UCMJ exp 
-Close Rel Sex Asslt 

Sust BDE SPO 
-Married 
-24yo Daughter 
-BS in Education 
-No UCMJ exp 
-No vic/witness FF 

D1VARTY 
-Married 
-17/15/12yo Daughter 
-Mother was LPN 
-No UCMJ exp 
-No vic/witness FF 

LTC S I 
SQN Cdr (6-8) 

-Married 
-14yo Son 
-Armor Off 
-USMA 
-1st CAV 
-Spec Asst CG 13/14 
-3yr KD time w/101st 

-No UCMJ exp 
-No vic/witness 
friend/fam (FF) 

LTC B I 
BN Cdr (Eng Bn) 

-Married/No kids 
-Engineer 
-No law classes 
- Sister LCSW 
-SCMO= (2002) 
-Grand Jury (1992) 
-No vic/witness 
friend/fam (FF) 

COL H + 
Garrison CDR 

-No UCMJ exp 
-Not Guilty on several 
NJP/Chap 
-14yo daughter 
-married 

LTC S I 
BN Cdr (3-71NF) 

-8yo Daughter 
-BS/Earth Science 
-1st CAV 
-No UCMJ exp 
-SCMO (2013) 
-Witness @ CM 

CW3 Y - 
Sust BDE (88m) 
-Married 
-14yo Daughter 
-14yr enlist/SFC 
-Drill Sergeant 
-No UCMJ exp 
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29 March 1971.  First Lieutenant William L. Calley, Jr., is escorted from the courthouse at Fort Benning 
after being found guilty of the premediated murder of 22 Vietnamese civilians and assault with intent to 
murder a child of about two years. The crimes occurred at the sub-hamlet of My Lai 4 on 16 March 1968. 
The court-martial panel sentenced Calley to a dismissal, total forfeitures, and confinement at hard labor for 
life. In August, 1971, the general court-martial convening authority reduced Calley's sentence to 20 years 
confinement. In April, 1974, after the Army Court of Military Review (today's ACCA) and Court of Military 
Appeals (today's CAAF) both rejected Calley's appeals, the new Secretary of the Army, Howard H. Callaway, 
reduced Calley's sentence to 10 years. This made Calley eligible for parole in less than six months, and he was 
released from the U.S. Army Disciplinary Barracks, Fort Leavenworth, Kansas on parole in November, 1974.” 

Pictured from left to right are Major General Basilio J. Valdez, Major General L.B. Donovan, Brigadier General 
Arthur G. Trudeau, and Brigadier General R.G. Gard preparing for a military commission in Manila, the 
Philippines, 17 November 1945. After the defeat of Japan, the United States convened military commissions to 
try Japanese war criminals in the Philippines, China, and Guam. Military and political leaders of the Empire of 
Japan were tried for crimes against humanity and war crimes at the International Military Tribunal for the Far 
East; another 5,000 were tried at military commissions. 



 

 

 

CHAPTER 3-OPENING STATEMENT 
 
I. SKILL OVERVIEW: 

 
A. Goal: Develop counsel's ability to prepare and deliver an opening 

statement. 
 

B. Training Overview:  This chapter reviews the basic theory and practice 
of delivering an opening statement, and includes several exercises 
designed to facilitate practicing giving an effective opening statement. 
Some of these exercises can be conducted with only two people - a trainer 
and one counsel. Others require a group to listen to a practice opening 
statement and provide feedback. 

 
II. THE LAW: 

 
A. Rule for Court-Martial (RCM) 913(b): "Each party may make one 

opening statement to the court-martial before presentation of evidence has 
begun. The defense may elect to make its statement after the prosecution 
has rested, before the presentation of evidence for the defense. The 
military judge may, as a matter of discretion, permit the parties to address 
the court-martial at other times." 

 
B. Case Law: While there is little military case law that deals directly or 

primarily with opening statements, there is federal case law that explores 
this area of practice. Some of the concepts embodied in these cases 
include the following: 

 
1. Argument is inappropriate in an opening statement.  United States 

i. Zielie, 734 F.2d 1447, 1455 (11th Cir. 1984), abrogated on other 
grounds by United States v. Chestang, 849 F.2d 528, 531 (11th Cir. 
1988). 

 
2. Opening statements may not refer to evidence which will not be 

presented, or which the parties know, in good faith, is probably 
inadmissible. United States v. Obregon, 893 F.2d 1307, 1310 
(11th Cir. 1990); United States v. Brockington, 849 F.2d 872, 875 
(4th Cir. 1988), abrogated on other grounds by Bailey v. United 
States, 516 U.S. 137, 116 S. Ct. 501, 133 L. Ed. 2d 472 (1995). 
References in an opening statement to evidence that is never 
admitted at trial may lead to a mistrial or reversal on appeal. 
United States v. Novak, 918 F.2d 107, 109 (10th Cir. 1990). 
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3. Statements of personal opinion from the prosecutor are 
inappropriate. This is particularly true when the statements refer to 
witness credibility or the integrity of the government in bringing a 
case.  United States v. Smith, 814 F.3d 268, 274 (5th Cir. 2016). 

 
4. A prosecutor may not vouch for a witness's credibility. However, 

she may explain why, based upon evidence before the factfinder, 
that witness's testimony is credible. United States v. Sevilla- 
Acosta, 746 F.3d 900 (8th Cir. 2014). 

 
5. If a defense attorney's opening statement includes an admission on 

an element of the charged offense, that admission is binding on the 
attorney's client, and generally eliminates the need for the 
government to present proof on the admitted element. United 
States v. Margiotta, 662 F.2d 131, 142 (2d Cir. 1981); Dick v. 
United States, 40 F.2d 609, 611 (8th Cir. 1930). 

 
 
III. PRACTICE POINTERS: 

 
A. Purpose of the Opening Statement: At its most elemental, an opening 

statement should function as a road map. At the conclusion of your 
opening statement, the trier of fact should know what your case is about 
and what evidence you will present. Craft your opening statement to serve 
several purposes: 

 
1. Grab the members' attention and make them want to hear the 

whole story; 
 

2. Preview the evidence in accordance with your theory; 
 

3. Persuade each member that your theory of the case is correct; and 
 

4. Convince each member that your evidence should and will win the 
day. 

 
B. Importance of Opening Statement: Some practitioners believe that the 

opening statement is the most important part of the trial. Whether you 
believe this or not, there is no question that opening statement is an early 
opportunity to begin advocating to the panel. Delivered expertly, a 
prosecution opening statement can win the case for the government before 
it puts on a single piece of evidence; similarly, a compelling defense 
opening statement will leave the panel feeling skeptical and eager to find 
weaknesses in the prosecution's case. A skilled advocate can use the 
opening statement to persuade the panel to its side without straying into 
impermissible argument. 
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C. Inform and Engage:  It is imperative that an opening statement capture 
the panel's attention with a compelling story. From the moment you begin 
speaking, your opening statement should both inform and engage, 
simultaneously keeping the panel's attention, while giving members 
factual information about the crime, the accused, and, where applicable, 
the victim. 

 
D. You Are the Author: The opening statement allows you to be the author 

of the story: you choose the theme, where to begin the account, what 
language to use, the point of view from which you tell the story, which 
facts to emphasize, and which facts to downplay. The opening statement 
allows you to create the prism through which the members will view all 
the evidence. So, in the opening statement, tell the story the way YOU 
want it told. 

 
E. Humanize the Witnesses: Every case is a true story about human beings 

behaving in the real world. Use the opening statement to humanize the 
players as appropriate. At a minimum, this means referring to the victim 
(if you are the trial counsel) or the accused (if you are the defense counsel) 
by name rather than as the victim or the accused. It also means bringing 
out facts that will be presented at trial that humanize the actors: jobs, 
family, education, and relevant background. Counsel should fill in human 
details about these individuals that will bring them to life and keep the 
panel invested in the outcome of the proceedings. 

 
F. Things to Avoid During Opening: While some military judges give wide 

latitude during openings and closings, opening statement should be limited 
to a recitation of what counsel believe the evidence will show. Thus, the 
following will almost always be deemed objectionable: 

 
1. Statements of Personal Opinion: Statements such as, "I think you will 

find . . .” or "I believe there is overwhelming proof of . . .” are 
impermissible. As a good rule of thumb, eliminate the word "I" from your 
vocabulary during both opening statement and closing argument. Trial is 
about the evidence, not about you. 

 
2. Statements about Credibility: Comments-positive or negative-on the 

credibility of any witness or any piece of evidence are impermissible. 
Save them for closing argument. 

 
3. Argument: Remember that you are giving the panel a preview of what the 

evidence will be, not what the evidence means. While this can be a fuzzy 
line, be careful not to cross it. Strive to keep things factual during opening 
statement. This, of course, does not mean that you cannot make your 
opening statement persuasive; but you make it persuasive by 
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a. Grabbing the panel's attention right out of the gate; 
 

b. Using plain, simple, and powerful language; 
 

c. Telling the story in a compelling way; 
 

d. Telling the story from a compelling point of view; and 
 

e. Using your theory and theme to get the panel seeing the case your 
way. 

 
G. The Attention Step-Making the Right First   Impression: 

 
1. What To Do: The first words out of your mouth in opening statement should be 

carefully crafted to ensure that the listeners will want to hear more. You must get 
their attention immediately. This does not mean that you have to be particularly 
loud, or that you necessarily have to come up with a catchy, alliterative phrase. It 
simply means that you should start with an introduction that launches the panel 
into the story without getting bogged down in ritualized courtroom jargon. 

 
2. What Not To Do: Many advocates are in the (bad) habit of delivering boilerplate, 

procedure-laden, sycophantic opening statements. These have a tendency to suck 
the life out of your case and bore the panel at the same time. Do not do this. Do 
not bury your compelling theory in customary legalese. Do not start off by 
introducing yourself, thanking the jury, or listing the witnesses who will testify 
and what they will say. Consider the following examples: 

 
OPTION 1: The Boilerplate, Procedure-laden, Sycophantic Opening by the Government 

 
Thank you, Your Honor. Good morning, ladies and gentlemen. May it please the 

Court.  My name is CPT Robert Smith, and I represent the government in this case. 
Before we begin, panel members, I want to thank you for your service here today. This is 
an important job, and we appreciate the vital role you play in our military justice system. 
Over the next few days, it will be my job to prove to you, beyond a reasonable doubt, that 
the accused, SGT Daniel Brown, is guilty of the offenses charged. That is the burden of 
proof in a criminal case – beyond a reasonable doubt. And we, the government, do not 
shrink from that burden today.  During this opening statement, I will give you an 
overview of the important evidence you will see throughout this trial. As the military 
judge will tell you, my opening statement is not evidence. It is merely a roadmap of what 
to expect over the coming days. I am confident that, after you have seen all of the 
evidence, you will be convinced, beyond a reasonable doubt, of SGT Brown’s guilt….. 
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OPTION 2: The Compelling Account by the Government 
 

(From counsel table.) Thank you, Your Honor. (Walks to central place in front of 
panel box, pauses for a moment before starting.) When Specialist Jane Satterfield woke 
up on the morning of June 4th, she had no idea where she was. She didn’t recognize the 
room she was in. She had never seen that bedspread, or the posters on the wall. She 
tried to get up, but she immediately felt dizzy. Her head was pounding, and her vaginal 
area felt sore. She looked down, and realized that she wasn’t wearing any clothes. She 
didn’t see her pants or her underwear anywhere, and she couldn’t find her purse or her 
phone.  Jane felt nauseated, disoriented, and confused. 

But her nausea and confusion quickly gave way to another emotion: fear. Because 
Jane realized that she was not alone. There was a young man in that unfamiliar room 
with Jane. He was asleep in that same unfamiliar bed. And she didn’t recognize him 
either. It was only later that Jane found out that the young man she woke up so confused 
beside was SGT Daniel Brown, the man who had—just a few hours before—raped her. 

 
 

H. Should the Opening Focus On the Characters or the Events? Whether your 
opening statement focuses on people or events will depend on the facts of your 
case. 

 
1. Character-based Opening Statement: In general, cases where the narrative can 

be driven largely by the individuals involved often call for a character-based 
opening statement. This is particularly true of cases where the crimes are of a 
personal or intimate nature, or are especially violent or tragic. Consider such a 
style for assaults, sexual offenses, crimes against children, and homicides. In such 
cases, the opening statement can be used to flesh out one or more characters in 
detail, and thus help the panel feel a personal connection to the story of the case. 

 
Example of a Character-based Opening Statement 

 
Stephanie Martinez had always wanted to be a mother. Since she was a little girl, 

she had dreamed of the day that she would have a baby to call her own. So when, after 
trying for years to get pregnant, she found out that she was going to have a little boy, she 
was overjoyed. When her son was born, she named him Tyler, and Tyler became her 
entire world. She loved the little brown curls that grew down the nape of his neck. She 
loved the dimples in his chin and cheeks when he laughed, and the fat little rolls in his 
legs. She loved to dress him in the tiny sweaters and booties that her mother knitted for 
Tyler and sent him almost every week. With Tyler in her arms, Stephanie had never been 
happier. 
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Until September 19, 2016. That was the day when the accused, SSG Andrew 
Thompson, decided to get behind the wheel of his pickup truck and drive drunk. SSG 
Thompson’s truck plowed into the back of Stephanie Martinez’s car going over 50 mph, 
and in that instant, SSG Thompson stole Stephanie’s happiness from her. Stephanie will 
never get to feel little Tyler’s curls again, or tickle his fat little legs. She will never get to 
see his dimples again, because he’ll never laugh again. Instead, Stephanie buried little 
Tyler on what would have been his first birthday, in an outfit that her mother had made 
for him. 

 
 

2. Event-based Opening Statement: Offenses that are technical or that focus on the 
actions of a number of characters may not lend themselves to focusing on 
individuals. In such cases, an event-based opening statement may be more 
appropriate. An event-based opening statement focuses more on the roles of the 
individuals in the story and how their actions establish the offenses, rather than on 
the personalities of the players involved. 

 
Example of an Event-based Opening Statement 

 
On the evening of September 19th, Stephanie Martinez was driving home after a long 

day. She had worked a full shift as an operating room nurse, and then had picked up her 
eleven month old son, Tyler, from his babysitter’s house.  Stephanie went for dinner with 
a friend, and then ran a few quick errands to pick up diapers and baby formula before 
she finally turned her car in the direction of home. While waiting at a red light on Miller 
Road, Stephanie noticed a large truck coming up behind her. He seemed to be going at 
too high a rate of speed, but Stephanie was boxed in by other cars and had nowhere to 
go. Before she had time to react, the truck plowed into her tiny Hyundai Elantra, 
crushing in the hatchback trunk and collapsing the backseat, killing little Tyler instantly. 
The rear impact immediately launched Stephanie’s car forward into the cross-traffic, 
where it was hit again from the left side by another car, knocking Stephanie unconscious 
and fracturing her pelvis and femur in two places.  Stephanie awoke several hours later 
in the hospital. Tyler’s tiny, lifeless body was later recovered from the backseat of 
Stephanie’s totaled car, still strapped into his little car seat. 

 
 

I. Practice Pointers on Content 
 

1. Primacy & Recency: Start strong and end strong. Carefully plan the first 
words out of your mouth to be attention-grabbing. Then conclude with 
something that loops thematically back to your first words. Capture the 
panel's attention from the outset, and then bring it home when you 
conclude. “Jane Satterfield’s nightmare began on June 4, 2017. . . This 
nightmare ends with a just verdict: a verdict of guilty.” 
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2. Use Simple and Powerful Language: Your main goal in opening 
statement is to communicate a compelling story to the panel. And so your 
language choices matter. 

 
a. Use simple, straightforward language that every member will 

understand. 
 

b. Do not use legalese such as "ostensibly," " heretofore" or "to wit." 
 

c. Do not use law enforcement jargon - no one in real life exits a 
green in color suspect vehicle on the west side of the thoroughfare. 

 
d. Use powerful words for emphasis: consider the difference between 

"car accident" and "crash." 
 

e. Use military terminology correctly, including both official 
nomenclature and simpler phraseology (e.g., "junior enlisted," as 
opposed to "lower enlisted," and "weapon," as opposed to "gun"). 

 
f. Explain all but the most common acronyms. 

 
3. Provide Enough Detail, Not Too Much: The opening statement is a 

story, and therefore some contextual details will be necessary. However, 
if your opening statement gets bogged down in too many unnecessary 
details, the thrust of the story will get lost. So consider carefully what 
details need to be included to tell a short, compelling story. 

 
4. Legal Concepts: When a case turns on a significant legal concept (e.g., 

knowing use of marijuana, consent in a rape case, divestiture in a 
disrespect case), be prepared to explain the law to the panel.  It is 
important to call attention to these concepts during the opening statement, 
so that the panel will make note of testimony and evidence related to these 
issues during the trial. 

 
5. Highlight Strengths. The opposing side will hammer at your weaknesses 

throughout the case. So when you have a particularly strong aspect to your 
case such as an extremely sympathetic victim, DNA evidence, or a 
confession, you should hit this hard and often. If you have such strong 
points, organize your opening statement around highlighting them. 
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6. Acknowledge and Explain Weaknesses: Do not let the other side be the 
first one to tell the panel about a bad fact for your side; you will lose 
credibility. Preemptively address obvious, important weaknesses in your 
case such as lab errors or major inconsistencies from a central witness. But 
do so with a plan. Couple the weakness with a compensating strength that 
diminishes the damage and gives the panel some context in which to place 
the weakness. Draw the sting, then supply the cure. 

 
Example: "When the pediatrician examined little Jasmine, he found no 
evidence of injury. And Dr. Orville will explain that the kind of 
penetration SGT Mallick inflicted on Jasmine would normally not result in 
any physical findings, even though it caused her a lot of pain.” 

 
7. Do Not Over-Promise: In opening statement, limit your discussion to 

evidence you are confident will be admissible and will be presented at 
trial. There is no surer way to lose credibility with the panel - and to play 
into the hands of an alert opponent - than to fail to deliver something you 
promised in opening. 

 
J. Practice Pointers on Physical Delivery and Style: Your physical command of the 

courtroom speaks volumes to the panel. Owning the room has many intangible aspects, 
and there are several techniques you can consciously develop to improve your physical 
presence: 

 
1. Eye Contact: Make eye contact with the panel: look directly from one 

member to another. 
 

2. Move with Purpose: Any movement around the courtroom during your 
opening statement should be purposeful and aimed at emphasizing certain 
points for the panel. 

 
a. Try choosing a central place in front of the panel-not too close- 

and using that as your base of operations. 
 

b. Take a deliberate step away from this spot only for emphasis. 
 

c. Make sure not to pace incessantly or to take steps randomly during 
your opening. 

 
d. Do not walk and talk at the same time: Stop talking, take a 

purposeful step or two, then resume talking. 
 

e. Never turn your back to the panel. 
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3. Trial Counsel Addressing the Accused: Trial counsel should directly 
reference the accused during the opening. Feel empowered to point and 
look directly at the accused; make it clear that there is an adversarial 
relationship in the courtroom and that the government aims to convict. 

 
4. Defense Counsel and Client: Conversely, the defense should begin 

humanizing the accused by referencing him or her repeatedly, and by rank 
and last name. Step over and put a hand on your client's shoulder while 
talking about him or her. 

 
5. Never Read: While opening statements should be prepared well in 

advance, they should not be read to the panel. Opening statements are not 
spontaneous but your presentation should appear natural. Commit the 
opening statement to memory and practice in front of a mirror. 

 
6. Get Rid of Distracting Mannerisms: The panel closely observes 

everything the lawyers do in the courtroom. Thus, be cognizant of things 
that you may be doing which are competing for the panel's attention.  
Such tics as incessantly clicking a pen, randomly shuffling through papers 
at the podium, habitually saying "um" or "OK," are common and are 
easily eliminated; try practicing in front of a colleague, a family member, 
or a mirror. You might even record yourself on your cell phone and then 
watch it. 

 
7. Passion is Good: Whether you are a prosecutor or a defense attorney, you 

are an advocate. You have a position to present and defend to the panel, 
and you should do so enthusiastically. Show the panel that you care 
strongly about your case and that you believe sincerely in your position. 
Demonstrate your passion through your powerful words, your command 
of the courtroom, and your eye contact. 

 
8. Anger is Bad: While passion is essential to good advocacy, be careful not 

to let your passion spill over into anger. Elaborate hand or arm gestures, 
yelling, slamming things on counsel table, will potentially intimidate the 
panel and hurt your credibility. So recognize the line between passion and 
anger and do not cross it. 

 
K. Using Visuals Aids in Opening Statements: A powerful opening statement can be made 

more so by the effective use of visual aids. 
 

1. Importance of Visuals: Not only will visual aids assist the trier of fact in 
understanding your case, they will also make your opening statement 
appear much more professional and polished. Visual aids will also allow 
you to highlight important pieces of evidence or complicated aspects of 
your case so that, when they are presented during trial, the panel will be 
prepared for them and understand them better. 
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2. Some Visuals to Consider: 
 

a. Physical Evidence: If you have a particularly compelling piece of 
physical evidence such as a bloody knife or the deceased victim's 
bloody clothing, consider showing it to the panel right way. 

 
b. Photos: Photographs of victims or crime scenes may prove useful. 

 
c. Diagrams: In cases that involve detailed analysis of a location, a 

schematic may help the panel visualize the scene during testimony. 
 

d. Demonstratives:  If you are dealing with a particularly complex 
set of facts involving, for example, numerous associated 
individuals in a large blended family or a complex legal concept, a 
demonstrative chart or timeline may be appropriate. 

 
e. Digital Display: Be prepared to present any of the above on the 

monitor with a digital display. See Chapter 8 on trial visuals. 
 

3. Get Clearance: Prior to using any visual aid, alert the court and, where 
appropriate, move to have the item pre-admitted. You may also be 
required to have certain items marked as appellate exhibits. If you do not 
do so, you run the risk of an objection during your opening statement. 
More importantly, if you utilize visual aids in your opening statement that 
are not later admitted, you risk a mistrial. Avoid these potential pitfalls, 
and simply account for these visual aids appropriately prior to trial. 

 
L. Special Considerations for the Defense: 

 
1. Should I Wait to Open? 

 
a. Generally Open Right Away: Generally, the defense will want to 

present its statement immediately after the government's opening, 
on the theory that minds are made up early. 

 

b. Rare Exceptions: However, there are occasions when the defense 
may want to consider postponing its statement until the beginning 
of its case. For example, when the defense does not plan to contest 
the major facts in the case, but does intend to present an 
affirmative defense, it may be advisable to wait; in such a 
circumstance, the defense would have raised the affirmative 
defense during cross-examination of the government's witnesses, 
and can use the opening statement at the start of their case as a 
preview into the closing argument. 
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c. Think Carefully: Keep in mind, however, that waiting to open 
until after the government has presented its case is exceedingly 
risky and should only be done with clear strategic justification after 
discussing it thoroughly with your client and seeking the guidance 
of an experienced attorney. 

 
2. Promises that the Accused Will Testify: Never under any circumstances 

promise in your opening that the panel will hear from the accused. Plans 
often change during trial, and strategy must adapt to the evidence as it 
comes in. You will lose substantial credibility with the panel if you 
promise that they will hear from the accused, and then have to break that 
promise later. 

 
3. Admissions are Dangerous: Similarly, be cautious about making 

admissions about facts during your opening. There are times that it will be 
tactically sound to do so, in order to focus the panel on the truly disputed 
issues in the case. However, keep in mind that admissions in the opening 
may be binding on the defense, i.e., the government may no longer be 
required to put on evidence of any conceded fact. 

 
 

References for Further Reading: 
 

Mauet, Thomas, Trial Techniques and Trials, 10th Edition, Wolters Kluwer 
(2017), pp. 75-109. 

 
Lubet, Steven and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National 
Institute for Trial Advocacy (2015), pp. 31-43. 
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DRILLS 
 

I. GOAL OF THE DRILL: 

 
The goal of this drill is to train trial and defense counsel to 

 

A. Draft and deliver a powerful opening statement; and 
 

B. Use at least two visual aids, one of them a PowerPoint slide. 
 

II. GENERAL INSTRUCTIONS: 

 
A. Case Materials: Counsel may use as a fact scenario either U.S. v. Mallick 

or U.S. v. Anderson from the Appendix, or counsel may use a pending 
case. Counsel should familiarize themselves with the fact pattern and 
visual materials available. 

 
B. Instruction (30-40 minutes): On week one, the supervisor should give a 

15-30 minute instruction on the law and art of opening statement and give 
counsel a chance to ask questions. 

 
C. Preparation: Between week one and week two, counsel should prepare 

an 8-10 minute opening statement using the instructions from week one 
and the material in this chapter. Counsel should write out the opening so 
that it may be reviewed by the supervisor, but plan to deliver it without 
reading. 

 
D. Practical Exercise (20 minutes per participant): On week two, counsel 

will deliver the opening statement in front of peers. The classroom will be 
set up with non-performing participants arrayed as a panel. Counsel will 
give the opening statement in front of the panel using at least one 
PowerPoint slide and one other visual aid. Where possible, the supervisor 
should arrange to have the opening videotaped. 

 
E. Live Critique: Each participant will be critiqued by the supervisor, who 

will have the option of allowing a maximum of two additional participants 
to deliver critique of their colleague. Each critique will focus on no more 
than one or two aspects of the opening statement. (See the critique method 
discussed in the Introduction to this manual). The live critique will focus 
on substantive aspects of the opening statement: 
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1. Use of an attention step at the outset to get the members' attention;

2. Ability to tell a compelling story;

3. Ability to humanize the victim or the accused;

4. Use of simple and powerful language;

5. Use of a compelling theme;

6. Use of a strong start and strong finish;

7. Accuracy on the law;

8. Factual accuracy;

9. Use of visuals.

F. Video Critique: After the live critique, the supervisor should make time
to meet with the participant separately one-on-one to go over the video to
critique physical movements and style issues. (Where videotaping is not
possible, the movement and style critique should be done as part of the
live critique). This critique should focus on

1. Ability to make eye contact with the panel members;

2. Physical command of the courtroom;

3. Delivery without reading; and

4. Distracting mannerisms.

G. Follow-up Performance: On week three, the classroom will be set up
exactly as on week two. Each participant will integrate the critiques from
week two into his or her opening statement and repeat the opening. The
supervisor and one or two fellow participants will critique as before.

View Video Vignette #1, Opening Statement in U.S. v. Anderson, available on the 
digital version of The 2018 Advocacy Trainer. 
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Staff Sergeant Karla Campbell-Starling, court reporter with the trial judiciary's Fourth Judicial Circuit, discusses 
the intricacies of the job with Sergeant Whitney Farrow, a paralegal beginning his training as a court reporter, 
during a recess. This photo was taken at the courthouse at Fort Bliss, Texas. 

 

Specialist Two Gilbert E. Kaschmeier, a court reporter for the Judge Advocate Section, US Army Garrison, 
Regional Camp Zama (Japan), demonstrates a “Stenomask.” With this device, he can record every word and 
describe every gesture during the proceedings of a board or court-martial, as rapidly as 420 words per minute. 
In April 1958, when this photograph was taken, the steno mask was the latest technology for court reporters, 
and it is still in use today. 
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CHAPTER 4-DIRECT EXAMINATION 

I. SKILL OVERVIEW: 
 

A. Goals: This chapter develops counsel's ability to conduct a clear and memorable 
direct examination. We will focus on both substance and style, as both are 
important in presenting a meaningful case, whether you represent the government 
or the accused. 

 
B. Training Overview: This chapter contains two distinct training segments, 

Sections III and IV below: Section III focuses on the substance of the direct 
exam-how to structure and organize the examination so that panel   members 
understand the testimony and remember it; Section IV focuses on the techniques- 
voice inflection, movement about the courtroom, pacing-that make the direct 
examination more focused, engaging, and memorable. 

 
II. THE LAW: 

 
A. The Order of Your Case in Chief: 

 
1. "The Military Judge shall exercise reasonable control over the mode and 

order of interrogating witnesses and presenting evidence."  MRE 611(a). 
 

2. "Leading questions should not be used on direct examination of a witness. 
Leading questions are permitted on cross-examination."  MRE 611(c). 

 
B. Witness Competency: 

 
1. "[E]very person is competent to be a witness unless these rules provide 

otherwise.."  MRE  601. 
 

2. "A witness may testify to a matter only if evidence is introduced sufficient 
to support a finding that the witness has personal knowledge of the 
matter."  MRE 602. 

 
C. Witness Testimony: 

 
1. "Evidence is relevant if: (a) it has any tendency to make a fact more or 

less probable than it would be without the evidence and (b) the fact is of 
consequence in determining the action."  MRE 401. 

 
2. "(a) Relevant evidence is admissible unless any of the following provides 

otherwise: (1) the United States Constitution as it applies to members of 
the Armed Forces; (2) a federal statute applicable to trial by courts martial; 
(3) these rules; or (4) this manual." MRE 402(a). 
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3. "(b) Irrelevant evidence is not admissible." MRE 402(b). 
 
III. STRUCTURE AND ORGANIZATION OF A DIRECT EXAMINATION: 

 
A. The Substance of Direct Examination: The goal of direct examination is to elicit 

the witness's testimony in a clear and logical progression so that the trier of fact 
will understand, believe, and remember what was said.  A useful way to think 
about direct examination is to consider each one a story; and every story has a 
beginning, a middle, and an end. And just as every story has a purpose-a moral or  
a lesson-every witness has a purpose. Crafting and conducting a successful direct 
examination is a discipline which can be mastered through the application of a few 
basic principles coupled with practice in court. The principles discussed below 
provide the structure on which to build a sound direct examination. 

 
1. The Beginning: Introduce the witness. This may sound like an obvious 

point, but you would be surprised how often attorneys call a witness, ask 
his or her name, and then launch immediately into questions about the 
case. To the extent possible, you should humanize every witness by 
placing the witness in context with a few introductory questions. For key 
substantive witnesses, such as the victim in an assault case or an important 
eye witness, you can elicit testimony about what town the witness lives in, 
what they do for a living, whether they have a family, and other 
biographical information, provided it is not overly intrusive. For technical 
or chain of custody witnesses, you should at least establish what the 
witness does, how long he or she has been doing it, what the witness's role 
is at the lab or police department, and why this role is important. Only 
after you establish some basic introductory facts should you move on to 
elicit the substance of the witness's testimony. 

 
2. The Middle: Once introductory matters are dispensed with, you will 

move on to elicit the testimony about the case in a logical manner using 
proper questions. Keep the following practice points in mind: 

 
a. Have a Plan: Have some sort of written plan for each witness to 

keep you focused on that witness's purpose. While you might not 
write out each question to be asked during direct examination, you 
should at least have an outline or bullet points handy to make sure 
you hit the key points or the elements of the offense. 

 
b. Primacy and Recency: Because people remember best what they 

hear first and what they hear last, strive throughout the trial-in 
opening statement, in closing argument, and in direct 
examination-to start strong and end   strong. 
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c. Start with a Bang: Consider starting direct examination with a 
headline introducing the most critical part of the witness's 
testimony, then going back over it in greater detail when you get to 
the chronological block of the direct examination. "Mrs. Jones, did 
you witness Sergeant Spinney stab Mr. Barnes with a knife at the 
Tabernacle Tavern last June 14?" 

 
d. End with a Bang: Consider saving one or more of your most 

powerful visual exhibits until the end of your direct examination. 
These techniques allow you to start with a bang and end with a 
bang, as well as to emphasize and repeat cogent points of the 
witness's testimony. 

 
e. Use Non-leading, Open-ended Questions: Single-fact, non- 

leading questions enhance clarity, brevity, and pace. The goal is to 
allow the witness to tell the story. 

i. Non-leading questions are those that do not suggest the 
answer; 

 
ii. Non-leading questions commonly begin with a question 

word: who, what, when, where, how, or why; and 
 

iii. Yes or no questions are not necessarily leading and thus are 
permissible on direct examination provided they do not 
suggest the answer. 

 
f. Organize Logically: Determine the key points of the direct 

examination that support your theory. Organize those points in a 
logical order. Often, this results in a chronological presentation of 
the events. 

 
g. Focus on the Theory: Cover only those facts which advance the 

theory of your case and support your planned closing argument. 
The witness's testimony should establish or corroborate essential 
facts, refute or contradict facts offered by your opponent, and 
sponsor demonstrative evidence that makes your case more 
persuasive. 

 
h. Keep it Simple: Use simple, plain English in your questions. Have 

your witnesses answer with simple, plain English. Have the 
witnesses explain all but the most common military acronyms. 
Have the witness explain all technical terms. Such simplifications 
will help you communicate to the panel. 
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i. Use Headlining for Transitions: When switching from one topic 
to another, use a headline to alert the witness and the panel that 
you are doing so. "I would like to ask you some questions about 
January 4, 2017. Was that a work day for you?" "I'd like to ask  
you some questions about your treatment at the hospital, OK?" 
These headlines make the direct examination much easier to follow 
and, thus, easier to remember. 

 
j. Use Looping: As you go through the questioning on direct 

examination, particularly testimony on the crux of the matter-the 
assault in a case involving violence or the physical penetration in a 
sexual assault case-loop words from the previous question into  
the next question to orient the witness and the panel and keep the 
narrative flow moving: 

 
Q: What did you see in his hand? 

A: I saw a knife. 

Q: And when you saw the knife, what was he doing with it? 

A: He was holding it out in front of him and coming at me. 

Q: As he came at you with the knife out in front of him, what 
was he saying? 

 
k. Volunteer Weaknesses: You should disclose significant 

weaknesses during direct examination. This will minimize their 
impact by giving you the chance to present the weaknesses in your 
own way. Consider, for example, asking questions about 
significant weaknesses in the middle of the examination rather than 
at the beginning or the end. 

 
l. Use Exhibits to Highlight Facts: To make direct examination 

more stimulating, you should emphasize key points with visual 
aids wherever possible. This may be done using the overhead 
projector, computer graphics, or by using demonstrative and real 
evidence from the case. Consider introducing exhibits at the end of 
the witness's testimony. This technique serves two purposes: 

 

i. It avoids interrupting the flow of narrative to introduce an 
exhibit during direct examination; and 

 
ii. It allows you to repeat and emphasize important facts; you 

get to have the witness state the testimony and then show 
the testimony. 
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3. The End: 
 

a. Exhibits: As mentioned above, after eliciting testimony about the 
critical events, you should consider taking a moment to go back 
and introduce exhibits that have been alluded to during the 
examination. This allows you to re-emphasize key aspects of the 
testimony. 

 
b. Canned Exit: Once you are completely finished with questioning, 

you should have a planned exit line that ends on a positive note. 
“Thank you. Those are my only questions” or “I have nothing 
further” are standard. 

 
IV. STYLISTIC CONSIDERATIONS IN DIRECT EXAMINATION: 

 

A. Proper Questioning Technique: The advocate's role during direct examination is to 
help the witness tell the story using carefully framed single-fact, non-leading 
questions in a logical structure. As discussed in Chapter 3, Opening Statements, 
stylistic considerations-voice inflection, purposeful movement, and attention to the 
testimony-further enhance the effectiveness of a well-structured direct   examination. 

 
B. Voice Inflection: How you vary your tone of voice and inflection is a critical part of 

effective communication. Monotone is boring. Sing-song is annoying. Yelling is 
intimidating and can be painful. Haste is distracting. All these things may prevent 
your audience from understanding the evidence you are trying to present. Worse yet, 
they might cause the factfinder to zone out and stop listening entirely. So think 
carefully about how you speak in court. Consider the impact of inflection on the 
meaning of the following statement: 

 
I never said I'd give you money. 

 
versus 

 
I never said I'd give you money 

 
versus 

 
I never said I'd give you money. 

 
The first version denies ever making the statement. The second version acknowledges 
a statement was made but that the promised "gift" was something other than money, 
while the third focuses on whom the money was to be given to. Clearly, inflection can 
dramatically change the meaning of a sentence. When conducting questions for direct 
examination, consider proper voice inflection in every question and avoid being 
monotonous, sing-songy, too hasty, or too loud. 
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C. Use Pace to Emphasize: Pace involves controlling the speed of the examination. 
Your pace should never be rushed; take your time with each area of questioning. 
Slow down when you begin to ask questions about the critical aspects of the 
examination. Have the witness describe significant events in slow motion, relating as 
much fine detail as possible. 

 
D. Body Language and Movement: 

 
1. Bearing: Military bearing is especially critical in a court-martial. 

 
2. Position: During direct examination, the members' focus should be on the 

witness. So your position in the courtroom should not interfere with the members' 
line of sight of the witness. This forces the witness to look at the panel members 
and also ensures that the members can hear the witness. Place the podium or 
lectern at the far end of the panel box. 

 
3. Movement: Counsel's movement in a courtroom should be thoughtful. Some 

military judges allow free movement around the courtroom while others make 
counsel remain at the podium. Whatever the rule, you should use your body 
language to convey control and confidence in the courtroom.  Do not move 
around the courtroom for the sake of movement but rather to emphasize a point, 
provide transition, or to retrieve and display evidence. Controlled, concise use of 
movement should replace unproductive and distracting pacing. 

 
4. Eye Contact engages the witness, the panel, and the military judge. 

 
5. Verbal Tics: Many counsel develop distracting verbal habits in direct 

examination, such as saying "and," "uh," and "ok" after each answer or before 
each new question. Focus on eliminating these verbal tics. Become comfortable 
with silence. Don't feel you need to fill in open "air-space." Silence may be used 
to underscore or highlight the next question you ask. 

 
6. Physical Tics: Body language can convey confidence in court or it can become a 

distraction. The factfinder should be focused on the evidence as you elicit it, not 
on distracting physical tics. Some of the most common of these are 

 
a. pen clicking; 

 
b. paper shuffling; 

 
c. crossing of arms; 

 
d. pacing back and forth; 

 
e. swaying; and 



Page 7 of 28 

CHAPTER 4‐DIRECT EXAMINATION 
 

 

 

f. hands in pockets. 
 

Like verbal tics, these should be eliminated. If you ever have a chance to review a 
videotape of yourself in court, you should do so. This can be very helpful in 
recognizing and eliminating any distracting physical habits. 

 
E. Listen to the Answers: It is common for counsel, particularly on direct examination, 

to fail to listen to the witness's answers. This is probably because we usually have 
prepared our witnesses and we think we know what the answer to each question will 
be. But there is no surer way to look foolish in court than to unwittingly ask a 
question that the witness already answered or to fail to follow up on an unanticipated 
answer. Witnesses frequently give surprise answers, and you have to listen for them 
carefully so you can deal with them immediately. 

 
Another good reason to listen actively is that, if you do not seem interested in the 
witness's answer-because you are busy studying your notes or writing something 
down-the factfinder will also lose interest in what the witness has to   say. 

 
To remedy this common pitfall, focus actively on every single one of the witness's 
answers and wait until the witness has answered completely before moving on. 
Active listening also increases eye contact, which will reassure a hesitant witness 
while engaging the fact finder. 

 
 
References for Further Reading: 

 

Mauet, Thomas, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017), pp. 111- 
201. 

 
Lubet, Steven, and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National Institute for 
Trial Advocacy (2015), pp. 45-78. 

 
McElhaney, James, McElhaney’s Trial Notebook, American Bar Association (2005), pp. 
397-429. 
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DRILLS 
 

I. GOALS OF THE DRILLS: 
 

A. The drills for this chapter are divided into two parts. The first part, Section A: 
Organization and Substance, contains drills to develop counsel's substantive skills 
in organizing and conducting a complete, easy to follow, and memorable direct 
examination. The first two drills in Section A (#1 and #2) are designed for trial 
counsel. The second two (#3 and #4) are for defense counsel. 

 
B. The second part, Section B: Style and Control, focuses on developing an engaging 

and professional style in conducting direct examination. Section B therefore 
focuses on such stylistic matters as voice intonation, looping, headlining, 
movement around the courtroom, body language, and verbal tics. 

 
II. SUBSTANCE AND STYLE: 

 

A. Organization and Substance Drills: The following four drills are based on four 
different fact scenarios: a bad check case, U.S. v. Minderbender, a physical assault 
cases, U.S. v. Jones, both included along with exhibits in the chapter appendix, as 
well as the two sexual assault cases contained in the appendix to the manual, U.S. 
v. Mallick, and U.S. v. Anderson. Drills #1 and #2 are for trial counsel. Drills #3 
and #4 are for defense counsel. 

 
1. Drill #1 - U.S. v. Minderbender (Bad Check Case): This drill should take 

1Yz -2 hours to complete. 
 

a. Roles: Four people are needed: 
 

i. Trial Counsel; 
 

ii. Defense Counsel (to make objections); 
 

iii. Witness: the cashier at the Post Exchange; and 
 

iv. Military Judge played by supervisor. 
 

b. Instruction: The supervisor should prepare and deliver a 30- 
minute instruction reviewing the basic principles of direct 
examination in this chapter, with an emphasis on guiding the 
witness in giving a compelling and coherent account of the facts. 
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c. Preparation: Counsel should review U.S. v. Minderbender, the 
bad check case in the appendix to this chapter. Counsel should get 
30 minutes to prepare a direct examination of the Post Exchange 
(PX) cashier who cashed Minderbender's check. The classroom 
should be set up as a courtroom with two counsel tables, a witness 
chair, and a bench for the judge. 

 
d. Practical Exercise: Trial counsel should conduct a direct 

examination of the cashier establishing the elements of the offense. 
Defense counsel should make all valid objections, and the military 
judge should make legally correct rulings. 

 
e. Critique: The supervisor should base the critique on the 

organization and coherence of the examination: 
 

i. Did counsel introduce and humanize the witness? 
 

ii. Did the examination have a logical structure-a beginning, 
middle, and an end? 

 
iii. Did counsel use non-leading, open-ended questions? 

 
iv. Did counsel elicit testimony in line with the theme and 

theory? 
 

v. Did counsel use simple language? 
 

vi. Did the witness use simple language? 
 

vii. Did counsel use headlining? Looping? 
 

viii. Did counsel properly lay a foundation for one or more 
exhibits to highlight testimony? 

 
2. Drill #2 U.S. v. Jones (Physical Assault Case): This drill should take 1Yz 

-2 hours to complete. 
 

a. Roles: Four people are needed: 
 

i. Trial Counsel; 
 

ii. Defense Counsel (to make objections); 
 

iii. Witness: Victim PVT Smith; and 
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iv. Military Judge played by supervisor. 
 

b. Instruction: The supervisor should prepare and deliver a 30- 
minute instruction reviewing the basic principles of direct 
examination in Chapter 4, with an emphasis on guiding the witness 
in giving a compelling and coherent account of the facts. 

 
c. Preparation: Counsel should review U.S. v. Jones, the assault 

case in the appendix to this chapter. Counsel should get 30 minutes 
to prepare a direct examination of the victim, PVT Smith. The 
classroom should be set up as a courtroom with two counsel tables, 
a witness chair, and a bench for the judge. 

 
d. Practical Exercise: Trial counsel should conduct a direct 

examination of the witness establishing the elements of the 
offense. Defense counsel should make all valid objections, and the 
military judge should make legally correct rulings. 

 
e. Critique: The supervisor should base the critique on the 

organization and coherence of the examination. (See critique 
criteria in Direct Examination Drill #1). 

 
3. Drill #3 U.S. v. Anderson (Adult Victim Sexual Assault): This drill 

should take 1Yz -2 hours to complete. 
 

a. Roles: Four people are needed: 
 

i. Defense Counsel; 
 

ii. Trial Counsel (to make objections); 
 

iii. Witness: Mr. Robert Martinez; and 
 

iv. Military Judge played by supervisor. 
 

b. Instruction: The supervisor should prepare and deliver a 30- 
minute instruction reviewing the basic principles of direct 
examination, with an emphasis on guiding the witness in giving a 
compelling and coherent account of the facts. 

 
c. Preparation: Counsel should review U.S. v. Anderson, the adult 

victim sexual assault case in the Appendix to this manual. Counsel 
should get 30 minutes to prepare a direct examination of the friend 
of the accused, Mr. Robert Martinez. The classroom should be set 
up as a courtroom with two counsel tables, a witness chair, and a 
bench for the judge. 
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d. Practical Exercise: Defense counsel should conduct a direct 
examination of the witness establishing the defense's theory. Trial 
counsel should make all valid objections, and the military judge 
should make legally correct rulings. 

 
e. Critique: The supervisor should base the critique on the 

organization and coherence of the examination. (See critique 
criteria in Direct Examination Drill #1.) 

 
4. Drill #4 U.S. v. Mallick (Child Sexual Assault Case): This drill should 

take 1Yz -2 hours to complete. 
 

a. Roles: Four people are needed: 
 

i. Defense Counsel; 
 

ii. Trial Counsel (to make objections); 
 

iii. Witness: Ms. Amelia Mallick, wife of the accused; and 
 

iv. Military Judge played by supervisor. 
 

b. Instruction: The supervisor should prepare and deliver a 30- 
minute instruction reviewing the basic principles of direct 
examination, with an emphasis on guiding the witness in giving a 
compelling and coherent account of the facts. 

 
c. Preparation: Counsel should review U.S. v. Mallick, the child 

sexual assault case in the Appendix to this manual. Counsel should 
get 30 minutes to prepare a direct examination of the wife of the 
accused, Amelia Mallick. The classroom should be set up as a 
courtroom with two counsel tables, a witness chair, and a bench for 
the military judge. 

 
d. Practical Exercise: Defense counsel should conduct a direct 

examination of the witness establishing facts to support the defense 
theory. Trial counsel should make all valid objections, and the 
military judge should make legally correct rulings. 

 
e. Critique: The supervisor should base the critique on the 

organization and coherence of the examination. (See critique 
criteria in Direct Examination Drill #1). 

 
 

B. Style and Control Drills: 
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1. Purpose of These Drills: The following five drills are designed to 
enhance trial and defense counsel's ability to 

 
a. Use single-fact, non-leading questions; 

 
b. Strategically incorporate looping and headlining to build coherent 

testimony; and 
 

c. Properly use inflection, body language, and purposeful movement 
to highlight aspects of the direct examination. 

 
2. How to Conduct These Drills: 

 
a. Preparation: Practice these drills on your own in front of the 

mirror or with a spouse, a friend, or a colleague. You may also 
record them on your cell phone to play back later. 

 
b. Role Play: In order to maximize this exercise, be prepared to step 

out of your comfort zone - expand any self-imposed limitations to 
your trial advocacy skills to obtain the full benefit of these drills. 
Listen and learn from other counsel to see how you may be able to 
fold in strategies to enhance your presentations. 

 
c. Execution:  Supervisors should demonstrate what they expect 

from counsel. Show them what "right" looks like. After your 
demonstration, select counsel to do the entire drill if time allows, 
or have counsel collectively perform the drill, randomly selecting 
counsel to perform a part of the exercise. Consider allowing more 
junior counsel to perform first to ensure they are afforded the time 
to conduct the full exercise. 

 
3. Drill #5-Voice Inflection: Choose a short phrase from those listed  

below. Have counsel stand and repeat the sentence each time emphasizing 
a different word. Very quickly counsel will see how the meaning of the 
sentence can change. Alternatively, select a lyric from a popular song 
asking counsel to place an inflection on a different word. Discuss with 
counsel how not only inflection but also pace and facial expressions can 
emphasize critical aspects of the direct examination. 

 
a. This is a really stupid idea. 

 
b. I never said I'd give you money. 

 
c. Show me the money. 

 
d. I feel your pain. 
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e. You never said "NO." 
 

f. What did you see? 
 

g. After the accused staggered across the street, where did he go? 
 

h. You never saw him leave the bank? 
 

4. Drill #6-Body Language and Movement: Direct counsel to select a 
case from their current caseload or one of the cases from the Appendix in 
this manual. Counsel should then conduct a mock direct examination of 
one of the witnesses that will likely testify. Substance is not critical, 
however, this exercise also allows counsel to become more familiar with 
the facts of the case. 

 

Ask counsel to move about the courtroom during the exercise with 
purpose - obtaining and presenting a piece of evidence, as an example. 
When counsel begin to move around the courtroom for no specific 
purpose, have the participants call this to counsel's attention. 
Alternatively, if counsel is pacing or demonstrating other distracting 
movements, place two pieces of paper on the floor and require counsel to 
remain on the paper. This forces counsel's energy into the face, voice, and 
arms.  The goal here is to minimize distracting movements while 
enhancing purposeful movement. Counsel need to appear comfortable and 
natural both while standing behind the podium and away from the podium, 
to the extent the military judge allows you to use the courtroom freely. 

 

5. Drill #7-Form of the Question:   (Level  1) 
 

a. Single-Fact, Non-leading: Each counsel conducts a direct 
examination of another counsel about an object or event of their 
choosing. The goal is to use open-ended, non-leading questions to 
develop the facts.  Write on the board or provide a handout with 
the classic list of who, what, where, when, why, and how as a 
reminder. 

 
b. Technique: The supervisor should first demonstrate what he or 

she expects counsel to do. Sample topic areas could include what 
counsel had for breakfast, lunch or dinner, past weekend activities, 
their uniform, a favorite restaurant, the contents of a briefcase or 
the briefcase itself. The possibilities are endless. Enhance the 
teaching value by requiring counsel to stand and examine a witness 
seated in a witness chair. 
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c. Example: 
Did you eat breakfast? 
Where did you eat breakfast? 
What time did you eat? 

Whom did you eat with? 
What did you eat? 
How was the food? 
What did you have to drink? 
Why did you choose Shoney's to eat? 
How much did you spend? 
What time did you leave? 

d. Example: 
Do you own a car?  Continue as above. 

e. Example: 
What is your favorite restaurant? Continue as above. 

f. Ensure that each counsel conducts a simple direct examination. 
Have other counsel, including yourself, object and rule if counsel's 
question is leading, compound, or otherwise improper. 

 
g. Counsel should do this more than once. Run each counsel through 

on a different subject. This will help develop muscle memory and 
will further emphasize the need to break an event into its 
component pieces.  This drill develops an absolutely critical skill 
in conducting an effective direct examination through the 
persuasive retelling of a story. Use this drill from time to time as 
an icebreaker or warm-up drill before future exercises. 

 
6. Drill #8-Listening and Looping: (Level   2) 

 
a. What Is Looping? Most counsel are familiar with the technique 

generally referred to as "looping." Remind counsel looping 
involves incorporating the part of the answer intended to be 
reinforced from one question into the next question. Looping may 
be used to emphasize important parts of the direct examination. 
But do not use looping for the entire direct examination; it gets 
distracting. 
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i. Example: 
 

Q: What color is your car? 
A: Red. 

Q: What is the model of your red car? 
A: It's a Porsche 911. 

Q: Where did you drive your red Porsche 911? 
 

ii. Example: 
 

Q: What did the accused do when you asked to buy 
cocaine? 

A: He reached into his pocket and pulled out a baggy. 
Q: After you asked for the cocaine and he pulled out 

the baggy, what did he say? 
Q: He said the baggy would cost me $100.00. 
Q: When he pulled out the baggy and said it would cost 

$100.00, what did you do? 
A: I gave him the money. 
Q: After he said it would cost $100.00 and you gave 

him the money, what did he do? 
A: He gave me the baggy of cocaine. 
Q: After you gave him the money and he gave you the 

cocaine, what did you do? 
A: I pulled out my badge and arrested him. 

 

7. Drill #9-Building Blocks (Inflection, Form and   Looping): 
 

a. Putting it all together: For this drill, the supervisor plays the 
witness and judge. This drill involves more than one counsel. All 
counsel should be seated in front of you. You will give them 
minimal facts below to begin their questioning. Each counsel will 
ask one non-leading, single-fact question. Emphasize the use of 
looping the previous answer into the next question. 

 
b. You will point to counsel who is to ask the next question. The 

question must build on the previous question, that is, develop the 
facts in a logical order. This places the emphasis on listening 
skills. 
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As the judge, if counsel ask a leading, compound, or otherwise 
objectionable question, or backslide to an area already covered, 
simply say "sustained," explain to counsel the objectionable 
segment of the question, and move to a new counsel. 
The exercise should be kept moving. Give counsel time to 
formulate questions but don't linger. Just point to another counsel 
or establish eye contact.  This keeps the drill moving and 
reinforces eye contact with the witness, an essential component of 
direct examination.  Choose counsel randomly. 

 
Option A 

 

Facts Given to Counsel: I am standing on the front steps of the 1st Brigade Headquarters 
Building with a folder in my hands.  It is 1200 hours. 

 
Facts for Supervisor: I am carrying a classified file to the Brigade Commander with whom 
I have an appointment at 1230. It is a bright, sunny day. I am by myself but others are 
standing nearby. A man approaches with a knife in his hand. He lunges at me and stabs my 
right arm. I do not know the man. He is 6'2" tall, Caucasian, mustache, scar on right cheek. 
He says, "You prying bastard!"  After I fall to the ground he takes the folder and runs away. 
I crawl into the Brigade Headquarters and am helped by those standing around. The file 
contained an investigation into the improper release of classified information by staff 
members in the S-2 Shop.  Two staffers had been identified for disciplinary action. 

 
Note: Counsel should explore your job, purpose, contents of file, approach of man, 
identification of man and knife. 

 
Option B 

 

Facts Given to Counsel: I am standing at an ATM and I hear footsteps behind me. 
 
Facts for Supervisor: I hear footsteps behind me and before I can turn around I am grabbed 
from behind.  The person wraps her right arm around my neck.  I see a wisp of long blond 
hair for an instant as I struggle for air. The voice of a female demands my ATM access 
number.  I give it.  I am then backed up and taken around a corner.  I notice Nike sneakers 
and see a reflection in the ATM glass. The person is a female wearing jeans and red shirt. I 
see her raise her arm and notice a long blunt object in her hand and then I see blackness.  I 
am 5'10" tall, weigh 170 pounds.  When grabbed from behind I remained upright - the 
person was apparently as tall or taller than me. I later discovered $500.00 missing from my 
account, and my wallet was also taken. 

 
Note: Counsel should explore physical descriptions, clothing, statements, weapons and 
money taken. 
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Option C 
 

Facts Given to Counsel:  I am driving in my car and have just stopped at an intersection. 
 

Facts for Supervisor: I am sexually assaulted in my car. I am driving in my blue Ford Taurus 
with my son in the back seat. It is 1800 hours and I just picked my boy up from daycare. I 
stop near an alley at a traffic light at First and Main Streets, just outside the barracks. A brown 
van pulls up beside me. No one else is around. Two men immediately jump out, and order me 
out of the car. I open the door and they drag me out. I know one of the men. He is a fellow 
Soldier in my brigade. They then drag me out and the other man sexually assaults me in the 
alley.  Both men get into the van and drive away. 

 
Note: Counsel should explore the description of the van, the men, and anything said. 
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SCENARIO #1: BAD CHECK CASE - U.S. v. MINDERBENDER 
 

TThhee  ppuurrppoossee  ooff  tthhiiss  ddrriillll  iiss  ttoo  eennhhaannccee  ddiirreecctt  eexxaammiinnaattiioonn  sskkiillllss..  CCoouunnsseell  wwiillll  ccoonndduucctt  aa  
mmoocckk  ddiirreecctt  eexxaammiinnaattiioonn  ooff  MMrrss..  JJaannee  SSmmiitthh,,  aa  PPoosstt  EExxcchhaannggee  ((PPXX))  ccaasshhiieerr,,  bbaasseedd  oonn  tthhee  
sscceennaarriioo  pprroovviiddeedd..  PPaayy  ssppeecciiaall  aatttteennttiioonn  ttoo  oorrggaanniizziinngg  tthhee  eexxaammiinnaattiioonn,,  ffoorrmm  ooff  tthhee  qquueessttiioonnss,,  
aanndd  vveerrbbaall//nnoonn--vveerrbbaall  ccoommmmuunniiccaattiioonn  tteecchhnniiqquueess..  AAnn  eexxhhiibbiitt  ooff  aa  bbaadd  cchheecckk  iiss  aattttaacchheedd..  AAfftteerr  
tthhee  eexxeerrcciissee,,  aa  ssaammppllee  ssoolluuttiioonn  wwiillll  bbee  pprroovviiddeedd.. 

 

TThhee  aaccccuusseedd''ss  nnaammee  iiss  LLTT  MMiilloo  LL..  MMiinnddeerrbbeennddeerr,,  UUSSAA..  HHee  iiss  aassssiiggnneedd  ttoo  CCoommppaannyy  AA,,  
117788tthh  IInnffaannttrryy,,  FFoorrtt  KKnniigghhtt..    LLTT  MMiinnddeerrbbeennddeerr  hhaass  aa  cchheecckkiinngg  aaccccoouunntt  wwiitthh  NNaattiioonnss  BBaannkk;;  hhee  
aallssoo  hhaass  aa  ccooccaaiinnee  hhaabbiitt..  DDuurriinngg  tthhee  eenndd  ooff  JJaannuuaarryy,,  22001177,,  LLTT  MMiinnddeerrbbeennddeerr  ddeepplleetteedd  hhiiss  
cchheecckkiinngg  aaccccoouunntt  ttoo  ssuuppppoorrtt  hhiiss  ccooccaaiinnee  uussee..  OOnn  2244  JJaannuuaarryy,,  22001177,,  LLTT  MMiinnddeerrbbeennddeerr  ccaasshheedd  
cchheecckk  ##  22991100  ffoorr  $$225500..0000  aatt  tthhee  FFoorrtt  KKnniigghhtt  PPXX..  TThhee  mmaaxxiimmuumm  aammoouunntt  tthhaatt  ccaann  bbee  ccaasshheedd  ppeerr  
ccuussttoommeerr  iiss  $$440000..0000  ppeerr  ddaayy..  HHee  wwrroottee  tthhee  cchheecckk  pprriioorr  ttoo  aarrrriivviinngg  aatt  tthhee  PPXX..  TThhee  cchheecckk  wwaass  
uunnddaatteedd..    WWhheenn  hhee  ccaasshheedd  tthhee  cchheecckk,,  LLTT  MMiinnddeerrbbeennddeerr  pprreesseenntteedd  hhiiss  AArrmmeedd  FFoorrcceess  
iiddeennttiiffiiccaattiioonn  ccaarrdd  aass  iiddeennttiiffiiccaattiioonn  ttoo  MMrrss..  JJaannee  SSmmiitthh,,  aa  PPXX  ccaasshhiieerr..  MMrrss..  SSmmiitthh  rreevviieewweedd  tthhee  
cchheecckk  ffoorr  ccoommpplleetteenneessss  aanndd  vveerriiffiieedd  tthhee  ssiiggnnaattuurree  oonn  tthhee  cchheecckk..  MMrrss..  SSmmiitthh  wwrroottee  tthhee  IIDD##  oonn  tthhee  
cchheecckk..  SShhee  tthheenn  aacccceepptteedd  tthhee  cchheecckk,,  ccoouunntteedd  oouutt  $$225500..0000  aanndd  ggaavvee  iitt  ttoo  tthhee  aaccccuusseedd..  MMrrss..  SSmmiitthh  
ssttaammppeedd  tthhee  bbaacckk  ooff  tthhee  cchheecckk,,  iinnddiiccaattiinngg  tthhee  cchheecckk  wwaass  pprreesseenntteedd  ttoo  tthhee  FFoorrtt  KKnniigghhtt  PPXX  ffoorr  
ccaasshh..      LLaatteerr  tthhaatt  ddaayy,,  MMrrss..  SSmmiitthh  ggaavvee  tthhee  cchheecckk  ttoo  hheerr  ssuuppeerrvviissoorr,,  MMrrss..  TTaayylloorr,,  ffoorr  ddeeppoossiitt.. 
MMrrss..  SSmmiitthh  hhaass  wwoorrkkeedd  aass  aa  ccaasshhiieerr  ffoorr  1155  yyeeaarrss..  AAlltthhoouugghh  sshhee  ccaannnnoott  rreemmeemmbbeerr  tthhee  aaccccuusseedd  
ccaasshhiinngg  tthhee  cchheecckk,,  sshhee  ccaann  vveerriiffyy  tthhee  pprroocceessss  sshhee  uusseess  ttoo  ccaasshh  cchheecckkss.. 

 

TThhee  PPXX  sseenntt  LLTT  MMiinnddeerrbbeennddeerr  nnoottiiccee  tthhaatt  hhiiss  cchheecckk  wwaass  rreettuurrnneedd  ffoorr  iinnssuuffffiicciieenntt  ffuunnddss.. 
LLTT  MMiinnddeerrbbeennddeerr  ddiidd  nnoott  rreeddeeeemm  tthhee  ddiisshhoonnoorreedd  cchheecckk..  TThhee  cchheecckk  iiss  uunnddaatteedd.. 
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SAMPLE SOLUTION-DIRECT EXAMINATION IN BAD CHECK 
CASE 

 
QQ:: AArree  yyoouu  MMrrss..  JJaannee  SSmmiitthh?? 

 
QQ:: WWhheerree  ddoo  yyoouu  wwoorrkk,,  MMrrss..  SSmmiitthh?? 

 
QQ:: HHooww  lloonngg  hhaavvee  yyoouu  wwoorrkkeedd  aatt  tthhee  PPXX?? 

QQ:: WWhhaatt  iiss  yyoouurr  jjoobb  ttiittllee?? 

QQ:: WWhhaatt  aarree  yyoouurr  dduuttiieess?? 
 

QQ:: HHaavvee  yyoouurr  rreecceeiivveedd  ttrraaiinniinngg  ttoo  qquuaalliiffyy  yyoouu  iinn  yyoouurr  dduuttiieess??    PPlleeaassee  ddeessccrriibbee.. 
 

CCHHEECCKK  CCAASSHHIINNGG  PPRROOCCEEDDUURREESS 
 

QQ:: MMrrss..  SSmmiitthh,,  II  aamm  ggooiinngg  ttoo  aasskk  yyoouu  qquueessttiioonnss  aabboouutt  PPXX  cchheecckk  ccaasshhiinngg  pprroocceedduurreess..  AArree 
yyoouu  ffaammiilliiaarr  wwiitthh  tthhoossee  pprroocceedduurreess?? 

 
QQ:: HHooww  iiss  iitt  tthhaatt  yyoouu  aarree  ffaammiilliiaarr  wwiitthh  tthhee  pprroocceedduurreess?? 

 
QQ:: WWhheenn  pprreesseenntteedd  aa  cchheecckk  ffoorr  ccaasshh,,  wwhhaatt  iinnffoorrmmaattiioonn  ddoo  yyoouu  llooookk  ffoorr  oonn  tthhee  cchheecckk?? 

QQ:: DDooeess  tthhee  ccaasshhiieerr  mmaakkee  mmaarrkkss  oonn  tthhee  cchheecckk?? 

QQ:: WWhhaatt  mmaarrkkss  aarree  mmaaddee?? 
 

QQ:: WWhhyy  aarree  tthheessee  mmaarrkkss  mmaaddee?? 
 

QQ:: AArree  yyoouu  rreeqquuiirreedd,,  aass  ppaarrtt  ooff  yyoouurr  jjoobb,,  ttoo  mmaakkee  tthheessee  aannnnoottaattiioonnss  oonn  tthhee  cchheecckk?? 
 

IIDDEENNTTIIFFIICCAATTIIOONN 
 

QQ:: IIss  iitt  rreeqquuiirreedd  tthhaatt  tthhee  ppeerrssoonn  pprreesseennttiinngg  tthhee  cchheecckk  sshhooww  ssoommee  ffoorrmm  ooff  iiddeennttiiffiiccaattiioonn?? 

QQ:: WWhhyy  mmuusstt  iiddeennttiiffiiccaattiioonn  bbee  pprreesseenntteedd?? 

QQ:: WWhhaatt  hhaappppeennss  iiff  tthhee  ppeerrssoonn  ddooeess  nnoott  pprreesseenntt  aann  iiddeennttiiffiiccaattiioonn  ccaarrdd?? 
 

QQ:: IInn  yyoouurr  1155  yyeeaarrss  ooff  eexxppeerriieennccee  aass  aa  ccaasshhiieerr,,  hhaavvee  yyoouu  eevveerr  ccaasshheedd  aa  cchheecckk  wwiitthhoouutt  ssoommee 
ffoorrmm  ooff  iiddeennttiiffiiccaattiioonn  bbeeiinngg  pprreesseenntteedd?? 

 
CCAASSHH  OORR  TTHHIINNGG  OOFF  VVAALLUUEE 

 
QQ:: OOnnccee  pprrooppeerr  iiddeennttiiffiiccaattiioonn  iiss  pprreesseenntteedd  wwiitthh  tthhee  cchheecckk,,  wwhhaatt  ddooeess  tthhee  ccaasshhiieerr  pprroovviiddee  iinn 

rreettuurrnn?? 
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QQ:: IIss  iitt  iinnddiiccaatteedd  oonn  tthhee  cchheecckk  wwhheetthheerr  tthhee  ccaasshhiieerr  pprroovviiddeess  ccaasshh  oorr  mmeerrcchhaannddiissee?? 

QQ:: HHooww  iiss  tthhiiss  aannnnoottaattiioonn  mmaaddee?? 

QQ:: WWhhyy  iiss  tthhiiss  aannnnoottaattiioonn  mmaaddee?? 
 

QQ:: HHooww  iiss  ccaasshh  pprreesseenntteedd  ttoo  tthhee  ccuussttoommeerr?? 
 

QQ:: WWhhyy  iiss  tthhee  ccaasshh  ccoouunntteedd  ttwwiiccee  bbeeffoorree  ggiivviinngg  iitt  ttoo  tthhee  ccuussttoommeerr?? 

QQ:: OOnnccee  tthhee  ccuussttoommeerr  lleeaavveess,,  wwhhaatt  ddoo  yyoouu  ddoo  wwiitthh  tthhee  cchheecckk?? 

QQUUEESSTTIIOONNEEDD  BBAADD  CCHHEECCKK 
 
QQ:: MMrrss..  SSmmiitthh,,  II  aamm  hhaannddiinngg  yyoouu  wwhhaatt  hhaass  pprreevviioouussllyy  bbeeeenn  mmaarrkkeedd  aass  PPrroosseeccuuttiioonn  EExxhhiibbiitt  11 

ffoorr  IIDD  ((hhaanndd  tthhee  wwiittnneessss  tthhee  aattttaacchheedd  bbaadd  cchheecckk))..    DDoo  yyoouu  rreeccooggnniizzee  tthhiiss?? 
 

QQ:: WWhhaatt  iiss  PPrroosseeccuuttiioonn  EExxhhiibbiitt  11  ffoorr  IIDD?? 

QQ:: HHooww  ddoo  yyoouu  rreeccooggnniizzee  tthhiiss  cchheecckk?? 

QQ:: AArree  tthheerree  aannyy  mmaarrkkiinnggss  oonn  tthhee  cchheecckk  iinnddiiccaattiinngg  iitt  wwaass  ccaasshheedd  aatt  tthhee  PPXX?? 

QQ:: WWhhoo  mmaaddee  tthhoossee  mmaarrkkiinnggss?? 

QQ:: HHooww  ddoo  yyoouu  kknnooww  yyoouu  mmaaddee  tthhoossee  mmaarrkkiinnggss?? 

QQ:: WWhheenn  wweerree  tthhoossee  mmaarrkkiinnggss  mmaaddee?? 

QQ:: WWeerree  yyoouu  rreeqquuiirreedd  ttoo  mmaakkee  tthhoossee  mmaarrkkiinnggss  aass  ppaarrtt  ooff  yyoouurr  jjoobb??    ((OOffffeerr  PPEE  ffoorr  IIDD  aass 
eevviiddeennccee..)) 

 
QQ:: LLooookkiinngg  aatt  tthhee  ffrroonntt  ooff  tthhee  cchheecckk,,  wwhhaatt  ddooeess  tthhee  mmaarrkk::    ""MMIIDD##  5555551122""  iinnddiiccaattee?? 

QQ:: HHooww  ddiidd  yyoouu  ggeett  tthhaatt  nnuummbbeerr?? 

QQ:: WWhhoossee  iinniittiiaallss  aarree  nneexxtt  ttoo  tthhaatt  nnuummbbeerr?? 

QQ:: WWhhyy  ddiidd  yyoouu  ppllaaccee  yyoouurr  iinniittiiaallss  tthheerree?? 

QQ:: DDiidd  tthhee  ssiiggnnaattuurree  oonn  tthhee  IIDD  ccaarrdd  mmaattcchh  tthhee  ssiiggnnaattuurree  oonn  tthhee  cchheecckk?? 

QQ:: AAnndd  wwhhoossee  ssiiggnnaattuurree  iiss  oonn  tthhee  cchheecckk?? 

QQ:: YYoouu  aallssoo  iinnddiiccaatteedd  yyoouu  ppllaacceedd  tthhee  mmaarrkk  oonn  tthhee  bbaacckk  ooff  tthhee  cchheecckk..    HHooww  ddiidd  yyoouu  ddoo  tthhaatt?? 

QQ:: WWhheenn  wwaass  tthhiiss  mmaarrkk  mmaaddee?? 

QQ:: WWhhaatt  ddooeess  tthhiiss  mmaarrkk  iinnddiiccaattee?? 
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QQ:: HHooww  mmuucchh  ccaasshh  ddiidd  yyoouu  ggiivvee  tthhee  ccuussttoommeerr?? 
 
QQ:: AAfftteerr  yyoouu  pprroovviiddeedd  tthhee  ccuussttoommeerr  $$225500..0000,,  wwhhaatt  ddiidd  yyoouu  ddoo  wwiitthh  tthhee  cchheecckk?? 

TThhaannkk  yyoouu,,  MMrrss..  SSmmiitthh..    II  hhaavvee  nnoo  ffuurrtthheerr  qquueessttiioonnss.. 
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SCENARIO #2: ASSAULT CASE - U.S. v. JONES 
 

TThhee  ppuurrppoossee  ooff  tthhiiss  ddrriillll  iiss  ttoo  eennhhaannccee  ddiirreecctt  eexxaammiinnaattiioonn  sskkiillllss..  CCoouunnsseell  wwiillll  ccoonndduucctt  aa  
mmoocckk  ddiirreecctt  aanndd  ccrroossss  eexxaammiinnaattiioonn  ooff  PPrriivvaattee  SSmmiitthh,,  aann  aassssaauulltt  vviiccttiimm,,  bbaasseedd  oonn  tthhee  sscceennaarriioo  
pprroovviiddeedd..  EEmmpphhaassiizzee  tthhee  oorrggaanniizzaattiioonn  ooff  tthhee  eexxaammiinnaattiioonn,,  ffoorrmm  ooff  tthhee  qquueessttiioonnss,,  aanndd  vveerrbbaall//nnoonn--  
vveerrbbaall  ccoommmmuunniiccaattiioonn  tteecchhnniiqquueess..    AA  ddiiaaggrraamm  ooff  tthhee  ccrriimmee  sscceennee  iiss  aattttaacchheedd..    UUppoonn  ccoommpplleettiioonn  
ooff  tthhee  eexxeerrcciissee,,  aa  ssaammppllee  ssoolluuttiioonn  wwiillll  bbee  pprroovviiddeedd.. 

 

TThhee  vviiccttiimm''ss  nnaammee  iiss  JJoohhnn  AA..  SSmmiitthh,,  aa  1199--yyeeaarr--oolldd  PPrriivvaattee..    TThhee  aaccccuusseedd''ss  nnaammee  iiss  
PPrriivvaattee  JJoonneess..  BBootthh  aarree  aassssiiggnneedd  ttoo  CCoommppaannyy  AA,,  117788tthh  IInnffaannttrryy..  BBootthh  lliivvee  oonn  tthhee  ssaammee  fflloooorr  iinn  
BBaarrrraacckkss  nnuummbbeerr  11223344..  TThhee  aaccccuusseedd  lliivveess  iinn  rroooomm  110011..  SSmmiitthh  lliivveess  iinn  rroooomm  111100..  OOnn  FFrriiddaayy,,  11  
FFeebbrruuaarryy  22001177,,  bbeettwweeeenn  11880000  aanndd  22110000,,  SSoollddiieerrss  iinn  tthhee  bbaarrrraacckkss,,  iinncclluuddiinngg  SSmmiitthh,,  wweerree  ddrriinnkkiinngg  
aanndd  lliisstteenniinngg  ttoo  mmuussiicc..  SSmmiitthh  ddrraannkk  aabboouutt  eeiigghhtt  bbeeeerrss  aanndd  aappppeeaarreedd  ddrruunnkk..    TThhee  aaccccuusseedd  wwaass  iinn  
hhiiss  rroooomm  wwaattcchhiinngg  tteelleevviissiioonn..  AAtt  aapppprrooxxiimmaatteellyy  22110000,,  SSmmiitthh  wweenntt  ttoo  tthhee  aaccccuusseedd''ss  rroooomm  aanndd  
kknnoocckkeedd  oonn  tthhee  ddoooorr..  TThhee  aaccccuusseedd  ooppeenneedd  tthhee  ddoooorr,,  aanndd  SSmmiitthh  ccaammee  iinn..  SSmmiitthh  wwaass  lloouudd  aanndd  
oobbnnooxxiioouuss,,  aanndd  tthhee  aaccccuusseedd,,  rreeaalliizziinngg  SSmmiitthh  hhaadd  bbeeeenn  ddrriinnkkiinngg,,  aasskkeedd  hhiimm  ttoo  lleeaavvee..  SSmmiitthh  
rreeffuusseedd..  TThhee  aaccccuusseedd  aasskkeedd  hhiimm  ttwwoo  oorr  tthhrreeee  aaddddiittiioonnaall  ttiimmeess,,  bbuutt  SSmmiitthh  iinnssiisstteedd  oonn  ssttaayyiinngg  aanndd  
wwaattcchhiinngg  tteelleevviissiioonn..    AAccccoorrddiinngg  ttoo  SSmmiitthh,,  tthhee  ffoolllloowwiinngg  ttrraannssppiirreedd:: 

 

TThhee  aaccccuusseedd  ttoolldd  hhiimm  tthhaatt  hhee  wwoouulldd  tthhrrooww  hhiimm  oouutt  iiff  hhee  ddiidd  nnoott  lleeaavvee..  SSmmiitthh  aaggaaiinn  
rreeffuusseedd  ttoo  lleeaavvee,,  aasskkiinngg  tthhee  aaccccuusseedd  wwhhyy  hhee  ddiidd  nnoott  wwaanntt  ttoo  lleett  hhiimm  ssttaayy  iinn  tthhee  rroooomm..  TThhee  
aaccccuusseedd  tthheenn  ppiicckkeedd  ssoommeetthhiinngg  uupp,,  ssttoooodd  uupp,,  aanndd  ccaammee  aatt  hhiimm..  TThhee  aaccccuusseedd  ssttrruucckk  SSmmiitthh  oonn  tthhee  
hheeaadd  wwiitthh  ssoommeetthhiinngg  sshhaarrpp..  SSmmiitthh  ffeellll  ttoo  tthhee  fflloooorr..  SSmmiitthh  ggoott  uupp  aanndd  ooppeenneedd  tthhee  ddoooorr,,  bbuutt  wwaass  
ssttrruucckk  aaggaaiinn  oonn  tthhee  bbaacckk  ooff  tthhee  hheeaadd,,  aanndd  ffeellll  oonn  tthhee  fflloooorr  iinn  tthhee  hhaallll..    TThhaatt  iiss  aallll  hhee  rreemmeemmbbeerrss.. 

 

The accused stated the following: Smith came to the room, was drunk and obnoxious. 
After a few minutes, he asked Smith to leave, but Smith refused, saying he wanted to stay and 
watch television. Smith told the accused that if he tried to make him leave he would "kick his 
ass."  Smith then stood up started walking towards the accused.  The accused picked up a 
crescent wrench from his desk. Smith kept coming, so he hit Smith on the head with the wrench. 
Smith fell to the floor. The accused then opened the door and told him again to get out. Smith 
started to stand up. Fearing Smith would attack, Jones hit Smith again on the back of the head. 
Smith fell again.  The accused pushed Smith out into the hall and closed the door. 

 
SSmmiitthh  wwaass  ffoouunndd  iinn  tthhee  hhaallll  bbyy  sseevveerraall  ootthheerr  ssoollddiieerrss  wwhhoo  hheeaarrdd  yyeelllliinngg..    HHee  wwaass  

bblleeeeddiinngg,,  aanndd  hhaadd  sseevveerraall  ddeeeepp  ccuuttss  oonn  hhiiss  hheeaadd..  HHee  wwaass  ttaakkeenn  ttoo  tthhee  eemmeerrggeennccyy  rroooomm,,  wwhheerree  hhiiss  
wwoouunnddss  wweerree  ssttiittcchheedd  aanndd  ttrreeaatteedd..  HHee  hhaadd  oonnee  llaarrggee  ccuutt  oonn  tthhee  ffrroonntt  ooff  hhiiss  hheeaadd,,  aanndd  aannootthheerr  oonn  
tthhee  bbaacckk  ooff  hhiiss  hheeaadd..    HHiiss  BBAACC  wwaass  ..1144  oonnee  hhoouurr  aafftteerr  tthhee  iinncciiddeenntt.. 
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SAMPLE SOLUTION-DIRECT EXAMINATION IN ASSAULT 
CASE 

 
INTRODUCE THE WITNESS 

 
Q: Are you Private Smith, assigned to Company A, 178th Infantry? 

Q: How old are you? 

Q: How long have you been in the Army? 

Q: What is your military specialty? 

Q: How long have you been assigned to Company A? 

Q: Where do you live? 

Q: How long have you lived there? 
 

SET THE SCENE 
 
Q: Private Smith, I'm going to ask you questions about the evening of 1 February 2017. 

Where were you after work on that day? 
 
Q: What were you doing? 

 
Q: Were you drinking alcohol that evening? 

 
Q: How many beers did you drink that evening? 

Q: Were you drunk? 

Q: Did you visit the accused that evening? 

Q: Where did you visit him? 

Q: What time was it when you visited him in his room? 
 

DESCRIBE THE ASSAULT 
 
Q: What happened when you went to his room? 

Q: What was the accused doing? 

Q: Was he standing or sitting? 

Q: What was he sitting on? 
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Q: What was he wearing? 
 
Q: What did the accused say? 

 
Q: Did you leave when the accused asked you to leave? Why not? 

Q: Did he change his mind? 

Q: What did you tell him? 
 
Q: What happened when you didn't leave the  accused's room? 

Q: What did the accused do when he got up? 

Q: Describe the object he picked up. 
 
Q: How was the accused holding the sharp object? 

Q: How did he appear? 

Q: What did the accused do after he picked up the object? 

Q: How did the accused move toward you? 

Q: As he aggressively moved toward you, what did you do? 

Q: What happened next? 

Q: How did he hit you? 
 
Q: Was the object he used hard or soft? 

Q: Where did he hit you? 

Q: How hard did he hit you? 
 
Q: Describe how it felt when the accused hit you. 

Q: Did you try to block his blow? 

Q: After he hit you, what did you do? 

Q: Did you try to stand up? 

Q: As you were standing up, what happened? 
 
Q: Where did the accused hit you the second time? 

Q: What did he hit you with? 
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Q: How hard did he hit you? 
 
Q: Were you able to protect yourself from the blow? Why not? 

Q: Did the accused say anything? What? 

Q: What did you do after the accused hit you the second time? 

Q: At any time during this incident did you hit the accused? 

Q: At any time during this incident did you push the accused? 
 
Q: At any time during this incident did you raise your hand to strike the accused? 

 
DEMONSTRATE THE INCIDENT 

 
Q: [Ask permission from the military judge to have the witness leave the witness box and 

conduct a demonstration of the assault.] Private Smith, please stand up and step out from 
the witness box. With me standing where you were in the room, show the court what the 
accused did after he stood up. [Counsel should describe the demonstration for the record 
and ask the witness to return to the witness box when complete.] 

 
CRIME SCENE DIAGRAM 

 
Q: Private Smith, please direct your attention to the diagram on the easel to your left, which 

has been marked as PE 8 for ID.  Do you recognize this diagram? 
 
Q: What is it? 

 
Q: How do you recognize it? 

 
Q: Is this diagram a fair and accurate representation of the accused's room, Room 101? 

 
Q: [Request permission to have the witness approach the diagram.]  Private Smith, using the 

red marker, please place an "S" where you were standing when the accused hit you. 
[State for the record that the witness did as directed.] 

 
Q: Now using the same red marker, place a "J" where the accused was standing when he hit 

you. [State for the record that the witness did as directed. Counsel should offer the 
diagram into evidence.] 

 

DESCRIBE INJURIES 
 
Q: What happened after you were hit in the head the second time? 

Q: What happened once you were in the hall? 

Q: What is the last thing you remember? 
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Q: After regaining consciousness, what happened? 

Q: Did you have any injuries?  Please describe them. 

Q: Did you receive any medical attention? 

Q: How were your injuries treated? 
 

CONCLUSION 
 
Q: Private Smith, why did you go to Private Jones's barracks room on the evening of 1 

February 2017? 
 
Q: Did you ever want to fight him? 

 
Thank you, Private Smith.  Nothing further, your honor. 



 

 

 
 
 
 

CCrroossss  EExxaammiinnaattiioonn 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Five 



 

 

 
 
 
 
 
 
 
 
 
 
 
 

The Army Criminal Court of Appeals (ACCA) sits at Fort Belvoir, Virginia, where it hears courts-martial appeals. 
Pictured are then Chief Judge and then Brigadier General Stuart Risch (background), currently Deputy Judge 
Advocate General, and Associate Judge Lieutenant Colonel Paulette Burton (foreground). Created as the Army 
Court of Military Review by the Military Justice Act of 1968, Congress enacted legislation changing its name to 
ACCA in 1994. 

 

Imperial Japanese Army Lieutenant General Shizuo Yokoyama, the commander of the 8th Division, points 
to a chart showing positions held by the Japanese Navy prior to and during the battle for the city of Manila 
during WWII. Questioning him is Lieutenant Commander Samuel C. Bartlett. This photo was taken at a military 
commission held at the former residence of the High Commissioner in Manila, the Philippines, 17 November 
1945. 
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CHAPTER 5-CROSS EXAMINATION 

I. SKILL OVERVIEW: 
 

A. Goal: The goal of this chapter is to develop the ability to use cross examination to 
strengthen your own case and to weaken the opponent's case. 

 
B. Cross Examination is Hard: If you struggle with cross examination, you are not 

alone. Few attorneys are naturally gifted at cross examination. And cross 
examination is, by its very nature, an uphill battle: we are trying to force an 
adverse witness to give us information that will help our case. It is by definition a 
struggle. 

 
C. The Problem with Most Cross Examinations: The problem with most cross 

examinations is that most attorneys are in the habit of winging them-conducting 
them with little or no preparation. We convince ourselves that there is no way to 
prepare for cross examination because we do not know what the witness will say 
until the witness testifies. This, of course, is a myth. Due to liberal discovery rules 
in military court, both sides know most of what most witnesses will say most of 
the time. So there is ample opportunity to prepare. But many of us choose to rely 
on adrenaline and killer instincts anyway. And this often results in failure. 

 
D. The Solution to the Problem: The solution to the problem is simple: stop 

winging it and start preparing. Effective cross examination can be achieved by 
using a systematic approach-by having a plan and sticking to it. What follows is  
a number of basic principles that, if strictly followed, will give you a framework 
for structuring any cross examination. And these principles work. 

 
E. Two Basic Disciplines: The instructional portion of this chapter is built on two 

time-tested cross examination techniques: 
 

1. Approach Point Cross Examination is a discipline developed by the National 
College of District Attorneys and the National Institute of Trial Advocacy that 
emphasizes breaking cross examination up into discreet approach points-or 
topics-designed to support one's theory of the case;    and 

 
2. Irving Younger's Ten Commandments of Cross Examination are the work 

of a New York lawyer, former trial court judge, and respected law professor 
who wrote and lectured extensively on cross examination. The Ten 
Commandments focus on maintaining control of adverse witnesses. 
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II. THE LAW: 
 

A. The Order of your Case in Chief: 
 

1. "The Military Judge shall exercise reasonable control over the mode and order 
of interrogating witnesses and presenting evidence."  MRE 611(a). 

 
2. "Leading questions should not be used on direct except as necessary to develop 

the witness's testimony. Ordinarily, the military judge should allow leading 
questions on cross-examination and when a party calls a hostile witness or a 
witness identified with an adverse party."  MRE 611(c). 

 

III. ESSENTIAL RULES OF APPROACH POINT CROSS EXAMINATION: 
 

A. Planning and Preparation: Planning and preparation are essential to good cross 
examination. So the first step in preparing is to figure out-from police reports, 
witness statements, investigative follow-ups, your own phone calls-what each 
witness will say on the stand. Very few witnesses will be a complete surprise, so 
work with whatever you have. And even if a witness takes the stand with 
absolutely no advance notice, take careful notes during direct examination and ask 
the military judge for a half-hour (or 15 minutes or 5 minutes) to prepare before 
you cross examine. However short a preparation period you are left with, use it 
wisely to craft a plan-even if it is a short one-for your cross examination. At a 
minimum, this means having a list of the topics you are going to cover: two bullet 
points are fine, but you have to list them and then stick to them. 

 
B. Four Reasons to Cross Examine: There are only four reasons ever to cross 

examine a witness. Every question must fit into one of the following four 
categories or else it should not be asked: 

 
1. Obtain Favorable Facts that support your theory of the case. Almost every 

witness will have something to say that helps you. Whatever concessions you 
can elicit on cross examination, they are worth twice as much coming from 
your opponents' witnesses. So figure out where the witness will agree with 
your theory of the case and obtain concessions; 

 
2. Support the Credibility of your witnesses. Adverse witnesses will often 

wittingly or unwittingly-give testimony that supports what your witnesses 
either have said or will say later. Figure out where adverse witnesses will agree 
with your witnesses and obtain concessions; 

 
3. Impeach the Witness with all the impeachment tools in your arsenal: prior 

inconsistent statements, criminal convictions, lack of ability to perceive; and 
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4. Impeach Another Adverse Witness by bringing out facts that contradict or 
detract from the credibility of another opponent's witness. Getting your 
opponents' witnesses to contradict each other repeatedly is a very effective way 
to weaken their case. 

 
C. Use Short, Single-fact Questions: This can be harder than it sounds. "He was 

wearing a blue suit, wasn’t he?" is not a single-fact question. "He was wearing a 
suit? It was blue?" are both single fact questions. If a question contains more than 
one fact, it gives the witness wiggle room to be evasive. If you ask, "He was 
wearing a blue suit, wasn’t he?" and the witness answers. "No." what does the 
answer mean? Does it mean he was not wearing a suit or that he was not wearing 
blue? So every question must be single-fact. Short questions help you maintain 
control of the witness by establishing and maintaining a rhythm of rapid-fire Q 
and A. 

 
D. Avoid Weasel Words (Value-laden or Conclusion Words): Do not use words 

about whose meaning reasonable minds can differ. This will lead to quibbling and 
ultimately, a loss of control. 

 

1. Example: 
 

Q: That was important to you, wasn't it? 
 

A: I don't know what you mean by important. 
 
 

2. Example: 
 

Q: You were close to her, isn't that correct? 

A: What do you mean by close? 

Instead of using weasel words, pin the witness down with objective facts that the 
witness must concede to demonstrate what you need to support your theory. 

 
3. Example: 

 
Q: You met her in 2001? 

A: Yes. 

Q: You live two houses apart? 

A: That's right. 

Q: You have lived two houses apart for 15 years? 
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A: 'Bout that. 
 

Q: Your children play with her children? 

A: Sometimes. 

Q: You have vacationed with her? 

A: OK. Yes. 

Q: Twice vacationed with her? 

A: I think so. 

Q: As recently as two months ago? 

A: OK Yes. 

Q: With her and her husband? 

A; Correct. 

Q: She threw you a birthday party? 

A: Yes. 

Q: Just last month? 

A: Yes. 

Q: At her house? 
 

A: Yes. 
 

With these questions, you have shown that she is close with her by using concessions 
based on objective facts. (Now you have to resist the temptation to ask, "So you are 
close to her, aren’t you?" See Ten Commandments section later in this chapter on how 
not to ask the ultimate question). 
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E. Obtain Concessions First, Then Impeach: With some witnesses, your cross 
examination plan will include both concessions and impeachment. Obviously, the 
concession-gathering phase is the friendlier of the two, and the witness will be 
more inclined to cooperate with you during this phase. Most witnesses will get 
ornery-and thus less cooperative-after you have begun the impeachment phase 
when you call into question their credibility or character. So common sense 
dictates that you should get all the concessions out of the witness first before 
launching into impeachment. 

 

IV. IRVING YOUNGER'S TEN COMMANDMENTS OF CROSS 
EXAMINATION: 

 
Introduction: Professor Younger developed his Ten Commandments after sitting for years as 
a trial judge in New York City, watching countless attorneys conduct unsuccessful cross 
examinations. He emphasized in his teaching that these commandments take time and 
practice to master. But generations of courtroom lawyers swear by them and follow them 
every day.  We paraphrase them below. 

 
A. Commandments, Not Guidelines: These are commandments, not just guidelines 

or suggestions. They must be strictly followed and they must become second 
nature to be effective. 

 
B. The Commandments: 

 
1.Ask Only Leading Questions: The rules of evidence allow the cross examiner 

the significant advantage of using leading questions. This means that-YES- 
you actually get to suggest the answer to the witness. You get to put words in 
the witness's mouth and just wait for the witness to agree. It seems so simple: if 
you can control the answers, you can control the evidence, and if you can 
control the evidence, you have a much better chance to control the outcome. So 
why would anyone NOT use leading questions when given the opportunity? 

 
a. Tag Endings: Some leading questions use tags to prompt the witness: You 

know how to drive, right? You drive a car, isn’t that so? It’s a red car, 
correct? These tags are fine, but can get distracting if overused. 

 
b. Statements Disguised as Questions: Consider establishing a rhythm with 

the witness using questions that have no tags-questions that are really 
statements disguised as questions. You have a driver’s license? You drive a 
car? A red car? When using these statements disguised as questions, make 
sure your inflection drops at the end of each one so that it really comes off 
as a definite statement with which you are commanding the witness to agree. 
If your inflection goes up at the end, indicating uncertainty, it loses the 
desired effect of control over the witness. 
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c. Setting the Desired Tone: Leading questions also allow you to set the 
proper tone and score advocacy points. Compare the following examples: 

 
Example 1: 

 
Q: You didn't put that in your report, did you? 

A: No. 

Example 2: 
 

Q: You wrote a report? 
 

A: Yes. 
 

Q: It is 27 pages? 
 

A: Correct. 
 

Q: It is single-spaced? 
 

A: It is. 
 

Q: In your 27-page, single-spaced report, you never mentioned any 
such thing, did you?1 

 
A: No. 

 
2. Never Ask a Question to Which You Do Not Know the Answer: This is a 

hard rule to follow. Lawyers tend to be curious people. As curious people, we 
are in the habit of asking questions when we do not know something. 
Additionally, because many attorneys do not prepare for cross examination, 
they often treat it as a creative and whimsical process. Curiosity and 
whimsicality are the enemies of effective cross examination. 

 
Remember that good cross is about controlling the witness. Asking a question 
to which you do not know the answer takes control away from you and gives it 
to the witness. Why would a rational person give control of the process to an 
adverse witness? Asking random questions thought up on the spot invariably 
results in testimony that damages your case. (Of course, you are now wistfully 
recalling that one time when you were fishing around aimlessly on cross 
examination and accidentally stumbled into something that helped you. You 
chalked it up to brilliant lawyering, didn't you? And perhaps it was. But these 
occasions are rare and it is simply not worth the risk to go on a fishing 
expedition on cross.) 
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3. Never Ask a Question the Answer to Which You Cannot Prove Up: This is 
a corollary to Rule #2. When a witness gives you an unexpected answer, you 
should always be prepared to prove up the answer you expected. In other 
words, when a witness starts to go squirrely, you have to pin the witness down. 
Confront the witness with the deposition, pull out the handwritten report, have 
the tape recording queued up to the key statement. But do not rely on the good 
manners of the witness to render every answer you expect. And once you 
effectively pin down a straying witness by confronting him or her with 
irrefutable evidence, that witness will think twice before going squirrely on 
you again. 

 
4. Never Ask Why (Never Ask a Witness to Explain): Asking an adverse 

witness to explain something takes control away from you and hands it over to 
the witness. If you ask a witness to explain something, the answer will 
invariably hurt you. Keep in mind that asking a witness why also violates Rule 
#1, Always Ask Leading Questions. 

 
Example (A true story): A prominent New York criminal defense attorney was 
representing an accused drug dealer. A co-conspirator had turned state's 
evidence. Defense counsel spent 90 minutes grilling the government's witness 
about the many lies he told during sworn debriefings with the government. After 
thoroughly destroying the witness's credibility using textbook cross  
examination technique-leading, single-fact questions, tight witness control, 
skilled use of the government's reports-he asked the witness the following 
question: "Can you explain to the jury why, after taking an oath, after swearing 
to God to tell the truth, why you lied repeatedly?" 

 

The answer was as follows: "In the beginning, I lied to keep my money. But as I 
began to know your client better, I began to lie to keep my life. I lied then 
because I realized he would kill me and he would kill my family, he would do 
anything to anybody if it would help him." 

 
With one question, defense counsel destroyed everything he had worked so hard 
for.2 No doubt, the lawyer was thinking that there was no answer to his "why" 
question that could hurt him. He was wrong and paid the price. 

 
5.Never Argue with a Witness: If you find yourself arguing with a witness, you 

have lost control. As a Judge Advocate, you are an officer of the court, and the 
courtroom is your workplace. You can never win an argument with a witness, 
because the argument itself boosts the status of the witness and lowers yours. 
And panel members will usually identify with the witness and hold all the 
quibbling against the lawyer. 



CHAPTER 5‐CROSS EXAMINATION 

Page 8 of 25 

 

 

 

In an effective cross examination, you are simply asking a series of leading 
questions and the witness is giving you a series of short answers. This is not a 
wrestling match; this is a dance and you are leading. 

 
Of course, things sometimes get emotional in court, because good trial lawyers 
are passionate about their cases. And cross examination is by definition a 
struggle. But if you find yourself losing your temper with a witness, stop, take a 
deep breath, and go back to your plan. 

 
6. Do Not Ask One Question Too Many (Do Not Ask the Ultimate Question): 

As a general rule, no adverse witness will do anything willingly to help you 
during cross examination. Nobody is going to admit on cross examination that 
his or her testimony cannot be believed, no matter how preposterous, 
outlandish, or transparently false that testimony is. So don't expect that to 
happen. Don't ask such questions as 

 
So, you are biased, aren't you? 

 
You lied when you stated X, didn't you? 

 
You really could not see what you claim to have seen that night, could 
you? 

 
So instead of asking Ms. McGillicuddy, "So, Ms. McGillicuddy, you simply 
could not have seen my client through your window?" do the following: 

 
a. Demonstrate using short, single-fact leading questions that she could not 

have seen your client; 
 

b. Avoid asking the ultimate question during cross examination; and then 
 

c. Argue the ultimate conclusion in your summation. 
 

Example: 
 

Q: Mrs. McGillicuddy, I want to ask you about what you claim to 
have seen that night, OK? 

 
A: Yes. 

 
Q: You were in your apartment that night? 

A: Yes. 

Q: It was 8 pm? 
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A: Yes. 
 

Q: It was February? 
 

A: Yes. 
 

Q: So it was already dark? 

A: Yes. 

Q: You were looking through your window, right? 

A: Yes. 

Q: Your kitchen window? 

A: Yes. 

Q: Your kitchen window has curtains, doesn't it? 

A: It does. 

Q: On both sides? 
 

A: Yes. 
 

Q: And a pull down shade? 

A: Yes. 

Q: It is a see-through shade is it not? 

A: Yes. 

Q: Lace, correct? 
 

A: Yes. 
 

Q: And the shade was down on that particular night? 

A: Yes. 

Q: You were looking into the alley? 
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A: Yes. 
 

Q: The alley is across your yard, isn't it? 

A: Yes. 

Q: Your yard is 200 feet wide at that point, right? 

A: About that. 

Q: There were cars in the alley, weren't there? 

A: Yes, several. 

Q: All the cars were dark in color? 

A: I believe so. 

Q: Some of those cars were parked? 

A: Yes. 

Q: Parked between you and the place where you said you saw these 
events? 

 
A: Yes. 

 
Q: There is a streetlight? 

A: Yes. 

Q: Above the alley? 
 

A: Sure is. 
 

Q: But the street light was not working that night, was it? 

A: No it was not. 

Q: Just before this, you had been in bed, hadn't you? 

A: Yes. 
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Q: You got out of bed to go to the window? 

A: That is correct. 

Q: We notice you are wearing glasses today. You do not wear your 
glasses when you go to sleep, do you? 

 
A: No. 

 
Q: Thank you I have no further questions. 

 

What do you think is likely to happen if you were to ask the ultimate 
question? “Ma’am. You really couldn’t see what was going on in the alley, 
could you?” How likely is it that Ms. McGillicuddy will say, “You know, 
you are right. I couldn’t really see anything?” That is NOT going to happen 
in the real world. It would be contrary to human nature. So do not ask that 
question. Leave it alone and argue the ultimate inference in closing: 

 

“It was dark. She saw the events through a window, through a curtain, 
through a shade, 200 feet away, with several parked cars blocking her view. 
Ms. McGillicuddy seemed sweet and sincere but it would have been 
impossible for her to see what she claimed.” 

 
7. Use Simple Every Day Language: People in everyday life do not exit 

vehicles. They get out of cars. People in everyday life do not get contusions. 
They get bruises. And only lawyers seem to use the phrase "to wit." In any 
choice between a simple, one-syllable word and a longer, more complicated 
word, always go simple. Using fancy language, cop talk, or lawyer talk builds 
a wall between you and the panel and gives the witness a chance to interrupt 
your cross examination with questions about what you mean. 

 
8.Do Not Repeat the Direct: Jurors remember best what they hear repeated most 

often and what they heard most recently. So going back over the direct 
examination with the opponents' witnesses is doing your opponents' job for 
them by repeating their evidence. It is also boring and pointless. It's as if the 
lawyer has said to herself, “Well, I am expected to do a cross examination and 
I have no idea what to do, so I’ll go back over what was just said on direct.” 

 
Even where a witness has said something very helpful to your case on direct 
examination, resist the temptation to go back and reaffirm it on cross; the 
witness will often realize that their previous answer was accidentally helpful to 
you and revise it on cross examination to lessen its benefit to you. 
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9. Listen: You have a plan and you are going to stick to it. You know every 
answer to every question you are going to ask. But you still have to listen to 
every answer to make sure nothing gets by you. Don't let this happen to you in 
trial: 

 
Q: Sir, could you please tell us who you are? 

 
A: My name is John Smith and I am an electrical engineer. 

Q: And what do you do for a living? 

A: I am an electrical engineer. 
 

The benefit of listening is that, first, you'll avoid embarrassing yourself and, 
second, sometimes witnesses will say unexpected things that you have to deal 
with. That unexpected answer will either help you-in which case you want to 
mention in summation-or hurt you-in which case you have to strategize 
around it. 

 
10. Stop! There are various times during the planning stage that you need to stop 

yourself: 
 

a. Stop! Do I Need to Cross This Witness? You will cross examine most 
witnesses-90% or 95% of all the witnesses called by your opponent. Because 
with most witnesses, you can find something-even if it is small-to advance 
your theory of the case, support one of your witnesses, discredit the witness, 
or discredit another opponent's witness. 

 
But where a witness is highly technical, such as a chain of custody witness, 
there may be no advantage to cross examination. Also, if there is no way to 
come up with any questions that fit the four categories for cross examination, 
you might forego cross. However, only forego cross examination after careful 
thought and balancing of benefits and risk. The panel expects cross 
examination and you can almost always derive some benefit from it. 

 
b. Stop! Limit Your Points: An effective cross examination need not make 

more than 2 or 3 points. In fact, if you plan to do more than this, you are 
probably overplanning; the panel will not remember everything you do if you 
do not limit your cross examination plan to 2 or 3 points. But make these 
points well. As Professor Younger put it, “Cross examination is a commando 
raid, not the invasion of Europe.” 

 
c. Stop! Do Not Ask One Question Too Many: See Rule #6. 



CHAPTER 5‐CROSS EXAMINATION 

Page 13 of 25 

 

 

 

V. A WORD ON POSITIONING IN THE COURTROOM: 
 
How you use the courtroom space during cross examination is different from how you use it 
during direct examination. 

 
A. Direct Examination-Focus on Witness: During direct examination, the source 

of information is the witness; you want the panel to focus on and recall every 
word the witness utters. 

 
Accordingly, during direct examination, you should position yourself away from 
the witness-preferably on the far side of the panel box from the witness stand- 
and you should never position yourself so as to block the panel's view of the 
witness. This keeps the focus on the testimony and away from you and on the 
witness. 

 
B. Cross Examination-Focus on You: In contrast to direct examination, the  

source of information during cross examination is YOU. You are asking leading 
questions-actually making statements disguised as questions-that supply the 
evidence, while the witness is merely giving brief answers confirming or denying 
the information contained in your questions. 

 
Accordingly, the focus should be on you. To the extent the military judge allows 
you to do so, you should stand directly in front of the panel during cross 
examination and use your body language and voice intonation to convey the tone 
of each of your questions. You should move with emphasis in the space in front of 
the panel as you change topics; this will keep the panel's attention on you. 

 
References for Further Reading: 
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DRILLS 
 

I. OVERVIEW 
 

A. Goal: The drills in this chapter are designed to develop counsel's ability to 
 

1. Exercise witness control through the use of single-fact leading questions; 
and 

 
2. Conduct a well-planned and effective cross examination. 

 
B. Structure: The drills in this chapter are divided into two parts: 

 
1. Form of the Question: The first part focuses on the proper form of 

questioning in cross examination: using leading questions to elicit one fact 
at a time. 

 
2. Substance and Approach Points: The second part focuses on gaining 

concessions to strengthen one's case and impeaching the witness to 
weaken the opponent's case. 

 
C. How to Conduct These Drills: 

 
1. Instruction: Participants should read the instructional portion of this 

chapter prior to class. The supervisor should prepare and deliver a 30- 
minute lecture on the form and substance of cross examination to reinforce 
the reading and introduce the drills. 

 
2. Role Play: Counsel must really "loosen up" to obtain the full benefit 

from these drills. 
 

3. Execution: These drills should be conducted in the courtroom, away from 
the office and the phones. The supervisor should demonstrate what she 
expects from counsel. After a demonstration, the supervisor should select 
counsel to do the entire drill or have counsel collectively perform the drill, 
randomly selecting counsel to perform a part of the exercise. 

 
4. Repeat Often: The following drills are repetitive: they can and should be 

done each time you meet with counsel. They can also be done with little 
or no preparation. And they are an excellent way of keeping counsel's 
interrogation skills sharp. 
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PART 1: FORM OF THE QUESTION 
 

Drill #1:  Voice Inflection 
 

A. Statements Disguised as Questions-The Falling Inflection: The supervisor explains 
how inflection dictates whether a question is leading or non-leading. For example, if a 
witness is asked, "You own a bat?" and the inflection (not volume) rises on the word 
"bat," the witness perceives that the questioner is uncertain of the answer and honestly 
inquisitive. This invites an explanation from the witness.  On cross examination, we do 
not want explanations. The inflection must fall on "bat." The witness will then hear a 
proposition that strongly suggests an affirmative response. The falling inflection turns the 
tenor of the question into a declarative statement with which the witness will either agree 
or disagree. The falling inflection does not invite an explanation. With the falling 
inflection there is no doubt discernible in the questioner's voice. 

 
B. Inflection Using Tag Endings: Mastering the falling inflection is sometimes made easier 

by starting first with "tags," i.e., "don't you?" "didn't you?," "haven't you?" Thus, "You  
hit Smith with a crowbar, didn't you?" Counsel should first say this statement with the 
inflection rising on the "didn't you?" Then make the statement with the inflection falling 
on the "didn't you."  If the inflection rises, regardless of the accusatory, declarative  
choice of words, it is not leading.  The inflection should fall to be truly leading. 

 
C. Practicing the Inflection: Work around the room and have counsel ask the following 

questions with a falling (leading) inflection. Hearing the "fall" is an important part of 
perfecting the ability to use the falling inflection. 

 
• You drive a red car, don't you? 

• You never counseled the accused, did you? 

• You've read the SOP? 

• You had four margaritas at the bar? 

• You took the ATM card from your roommate's wall-locker, didn't  you? 

• You tried to flush your system before the urinalysis, isn't that right? 
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Drill #2:  Single-Fact Leading Questions: 
 

A. Preparation: For this drill, the supervisor should have each participant write out a page 
or two about a recent event of his or her choosing; this could be where and when they ate 
breakfast, what they did for the weekend, or a recent vacation. Participants then pass the 
sheet to the person who is to perform. The performing participant then gets 10 minutes or 
so to prepare a cross examination on the event using single-fact, leading questions. 

 
B. Performance: The participant should conduct a cross examination using proper 

questioning technique. For example, part of the cross might look something like this: 
 

• You ate breakfast? 

• You ate at 0800 hours? 

• You ate breakfast at Shoney's? 

• And you had pancakes didn't you? 

• In fact, you ate alone, didn't you? 

• And you spent $5.00? 
 

Each counsel should be required to perform in this fashion. 
 
C. Option B-Direct and Cross: Another option the supervisor might use is to have the 

same counsel conduct the direct exam and then immediately conduct the cross 
examination with the information learned on direct. This technique has a number of 
benefits: it contrasts the ability to ask the questions in the proper form with the proper 
inflection. It also places a premium on the ability to listen to the answers.  This drill is 
also works with two counsel: one counsel conducts the direct examination of the witness, 
and then another counsel, selected at random, cross examines immediately thereafter. 
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Drill #3:  Cross-Examination of an Inanimate Object: 
 

A. Purpose: This drill forces counsel to state questions as propositions and to think from the 
general to the specific.  The drill also demonstrates the power of descriptive questions 
such that counsel never need to ask the ultimate question. 

 
B. Preparation: The supervisor should pair counsel off and have them sit in chairs facing 

one another. Give one counsel an object such as a staple remover, Magic Marker, 3-hole 
punch, wrist watch, or coin. The person holding the object will now speak as the object 
and answer only single-fact, leading questions. The other counsel will be the cross 
examiner. 

 
C. Conducting the Drill: The cross examiner must ask single-fact leading questions to have 

the person holding the object describe the object as completely as possible. The 
supervisor will object to any questions that are either not leading or contain more than 
one fact. 

 
Thus, if one counsel is holding a bar of soap, the questioning might go something like 
this: 

 

• You are an inanimate object? 

• You are a three-dimensional figure? 

• You are rectangular in shape? 

• You are approximately four inches long? 

• You are approximately two and a half inches wide? 

• You are approximately one and a half inches deep? 

• You are white in color? 

• Your edges are rounded? 

• The word "Ivory" is pressed into you? 
 

Note that the ultimate question, "You're a bar of soap?" is NOT asked. That should be 
saved for argument. 

 
D. Option B-Guess the Object: Select a counsel to conduct the inanimate object drill 

described above. This time, however, have remaining counsel turn their chairs around 
and face away so that they cannot see the object in question. As the examination 
develops, the listening counsel will raise their hands, but not turn around, when they 
think they know the object being described. This technique conveys to counsel the 
importance of descriptively breaking down an object and reconstructing it with leading 
questions.  To paint a recognizable picture, it must go from general to specific. 

 
E. Critique: Critique will be based on counsel's ability to: 
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1. Use single-fact leading questions; 
 

2. Control the flow of testimony; 
 

3. Develop the narrative from the general to the specific; and 
 

4. Elicit a complete picture of the object without asking about it by name. 
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PART 2: SUBSTANCE AND APPROACH POINTS 
 

Drill #4 Developing Approach Points 
 

A. Preparation: Counsel will read the two brief fact scenarios set forth below. For each 
scenario, one person will be assigned to play the witness and all others should be 
prepared to conduct the cross examination. Counsel should be given 10-15 minutes to 
plan a cross examination that develops at least two approach points using proper 
questions. 

 
B. Conducting the Drill: Counsel should conduct a cross examination for each witness that 

uses at least two approach points. Counsel may elicit concessions, impeach the witness, 
or both. The witness should answer questions in accordance with the facts in the scenario 
but should not be overly cooperative. The supervisor should object to improper questions. 

 
 

Fact Scenario A 
 

The witness is the accused. He is charged with burglary and arson. He was apprehended 
on the front steps of his former residence with a screwdriver in his hand. The window next to the 
door was broken. He lives 20 miles from the house. He drove to the house in his own car. He 
brought the screwdriver with him along with a hammer. The hammer was located in the car 
when he was arrested. He intended to break in when he was arrested. He broke the window to 
reach in and unlock the door. He spent over an hour in the home and was only apprehended on 
his way out. No one was home except the dog, which he killed. It was his ex-wife's dog. The 
house belonged to his ex-wife.  He had recently lost the house in the divorce.  He was going to 
set fire to the house but lost his nerve. So he just busted things up. He touched nothing in his 
daughter's room. When he was arrested, he told the police it was his house and they were his 
things inside. He also yelled that he hated his ex-wife. 

 
Fact Scenario B 

 

The accused is charged with murder by stabbing Jones in a bar fight. The witness on the 
stand claims the accused was with him the night of the stabbing. He has known the accused for 
10 years and is his best friend. On the night of the stabbing, they were in the witness's apartment 
watching movies. They watched Last Man Standing. They were drinking beer together. They 
went to a bar together. The witness carried a switchblade with him.  He told the police he carries 
it because, "it's a tough town." He knew the victim.  He talked with the victim before the 
stabbing.  They argued. 
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Drill #5-Developing Approach Points 
 

A. Preparation: Counsel should review the fact scenarios in Chapter 4, Direct Examination, 
U.S. v. Minderbender and U.S. v. Jones. One participant should be assigned to play each 
witness, the PX cashier and PFC Smith. All other participants should prepare a cross 
examination. Counsel should then be given 15 minutes to prepare a cross examination of the 
witnesses. 

 
1. Bad Check Case: For U.S. v. Minderbender, the cross examination should elicit 

testimony in support of a mistake of fact defense and any other areas that counsel may 
develop from the facts. 

 
2. Assault: For U.S. v. Jones, the cross examination should develop a self-defense theory 

and any other theme that counsel may develop. 
 
B. Conducting the Drills: Counsel should conduct a 5-10 minute cross examination of each 

witness. 
 
C. Critique: Critique should focus on counsel's ability to 

 
1. Use single-fact leading questions; 

 
2. Control the witness; 

 
3. Develop clear approach points without asking the ultimate question; 

 
4. Avoid arguing; and 

 
5. Limit the number of points made on cross examination. 
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SAMPLE SOLUTION: BAD CHECK CASE CROSS-EXAMINATION 
 

CCAANNNNOOTT  IIDDEENNTTIIFFYY  TTHHEE  AACCCCUUSSEEDD 
 

QQ:: GGoooodd  aafftteerrnnoooonn,,  MMrrss..  SSmmiitthh..    YYoouu  iinnddiiccaatteedd  tthhaatt  yyoouu  hhaavvee  wwoorrkkeedd  aass  aa  ccaasshhiieerr  ffoorr  1155 
yyeeaarrss..  OOnn  aavveerraaggee,,  dduurriinngg  tthhoossee  1155  yyeeaarrss,,  yyoouu  wwoorrkkeedd  ffiivvee  ddaayyss  aa  wweeeekk,,  ddiiddnn''tt  yyoouu?? 

 
QQ:: EEiigghhtt  hhoouurrss  aa  ddaayy?? 

 
QQ:: DDuurriinngg  tthhoossee  eeiigghhtt  hhoouurrss,,  yyoouu  sseeee  aa  lloott  ooff  SSoollddiieerrss,,  ccoorrrreecctt?? 

QQ:: OOnn  aannyy  ggiivveenn  ddaayy,,  yyoouu  wwaaiitt  oonn  oovveerr  2255  ccuussttoommeerrss?? 

QQ:: AAbboouutt  hhaallff  ooff  tthhoossee  ccuussttoommeerrss  ccaasshh  cchheecckkss,,  iissnn''tt  tthhaatt  ttrruuee?? 

QQ:: SSoo  tthheenn,,  yyoouu  ccaasshh  aabboouutt  1122  oorr  1155  cchheecckkss  aa  ddaayy,,  ccoorrrreecctt?? 

QQ:: AAnndd  tthhee  aammoouunntt  ooff  tthhee  cchheecckkss  iiss  uussuuaallllyy  ddiiffffeerreenntt?? 
 

QQ:: TThhaatt  mmeeaannss  tthhaatt  iinn  aa  wweeeekk,,  yyoouu  ccaasshh  aabboouutt  6600--7755  cchheecckkss?? 
 

QQ:: TThheerree  iiss  nnoo  wwaayy  yyoouu  ccaann  rreemmeemmbbeerr  aallll  tthhee  ppeeooppllee  wwhhoo  ccaasshh  cchheecckkss,,  iiss  tthheerree?? 

QQ:: OOrr  tthhee  aammoouunntt  ooff  tthhee  cchheecckk?? 

QQ:: SSoommeettiimmeess  yyoouu  ccaann  rreemmeemmbbeerr  aa  ppaarrttiiccuullaarr  ccuussttoommeerr  ccaasshhiinngg  aa  cchheecckk,,  ccoorrrreecctt?? 

QQ:: BBeeccaauussee  ooff  uunnuussuuaall  ccllootthhiinngg?? 

QQ:: OOrr  bbeeccaauussee  ooff  tthhee  wwaayy  hhee  oorr  sshhee  aaccttss?? 
 

QQ:: IInn  ootthheerr  wwoorrddss,,  iiff  aa  ppeerrssoonn  wweerree  aaccttiinngg  sshhiiffttyy  oorr  ssttrraannggee,,  yyoouu  wwoouulldd    bbee  mmoorree  lliikkeellyy  ttoo 
rreemmeemmbbeerr  tthheemm,,  ccoorrrreecctt?? 

 
QQ:: YYoouu  ddoo  nnoott  rreemmeemmbbeerr  LLTT  MMiinnddeerrbbeennddeerr,,  ddoo  yyoouu?? 

 
QQ:: SSppeecciiffiiccaallllyy,,  yyoouu  ddoo  nnoott  rreemmeemmbbeerr  LLTT  MMiinnddeerrbbeennddeerr  ccaasshhiinngg  aa  cchheecckk  ffoorr  $$225500..0000  oonn  2244 

JJaannuuaarryy  22001177,,  ddoo  yyoouu?? 
 

SSTTAATTEE  OOFF  MMIINNDD 
 

QQ:: TThhee  mmaaxxiimmuumm  aammoouunntt  ooff  mmoonneeyy  aa  ppeerrssoonn  ccaann  ccaasshh  aa  cchheecckk  ffoorr  iiss  $$440000..0000,,  ccoorrrreecctt?? 

QQ:: RRiigghhtt  oouuttssiiddee  yyoouurr  wwiinnddooww  iiss  aa  ssiiggnn  tthhaatt  ssttaatteess  tthhiiss,,  ccoorrrreecctt?? 

QQ:: IItt  iiss  aa  lleeggiibbllee  ssiiggnn?? 
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QQ:: LLeeggiibbllee  ttoo  tthhee  ppeeooppllee  iinn  lliinnee?? 
 

QQ:: SSoo,,  iiff  LLTT  MMiinnddeerrbbeennddeerr  wwaanntteedd  ttoo,,  hhee  ccoouulldd  hhaavvee  wwrriitttteenn  tthhee  cchheecckk  ffoorr  $$440000..0000?? 
 

QQ:: AAnndd  iiff  tthhee  cchheecckk  wweerree  pprrooppeerrllyy  ccoommpplleetteedd  aanndd  hhee  sshhoowweedd  tthhee  aapppprroopprriiaattee  iiddeennttiiffiiccaattiioonn,, 
yyoouu  wwoouulldd  hhaavvee  ccaasshheedd  iitt?? 

 
MMIISSTTAAKKEE  WWIITTHH  PPRROOCCEEDDUURREESS 

 
QQ:: MMrrss..  SSmmiitthh,,  II  wwaanntt  ttoo  aasskk  yyoouu  aabboouutt  tthhee  PPXX  cchheecckk  ccaasshhiinngg  pprroocceessss..    YYoouu  aarree  ffaammiilliiaarr  wwiitthh 

tthhiiss  pprroocceessss,,  ccoorrrreecctt?? 
 

QQ:: YYoouu  hhaavvee  bbeeeenn  ccaasshhiinngg  cchheecckkss  aatt  tthhee  PPXX  ffoorr  oovveerr  1155  yyeeaarrss,,  iissnn''tt  tthhaatt  ttrruuee?? 
 

QQ:: YYoouu  aarree  rreeqquuiirreedd  ttoo  ffoollllooww  tthhee  pprrooppeerr  pprroocceedduurreess  wwhheenn  ccaasshhiinngg  aa  cchheecckk,,  rriigghhtt?? 
 
QQ:: EEvveerryy  ttiimmee  aa  ccuussttoommeerr  ccaasshheess  aa  cchheecckk,,  yyoouu  ffoollllooww  tthhee  ssaammee  pprroocceedduurreess,,  ddoonn''tt  yyoouu?? 

QQ:: TThhee  ffiirrsstt  sstteepp  iinn  tthhee  pprroocceessss  iiss  vveerriiffyyiinngg  tthhee  aaccccuurraaccyy  ooff  tthhee  cchheecckk,,  ccoorrrreecctt?? 

QQ:: DDuurriinngg  tthhiiss  sstteepp,,  yyoouu  eennssuurree  tthhee  cchheecckk  iiss  ffiilllleedd  oouutt  pprrooppeerrllyy?? 

QQ:: YYoouu  mmaakkee  ssuurree  tthhee  aammoouunntt  iiss  ccoommpplleettee,,  ddoonn''tt  yyoouu?? 

QQ:: AAnndd  tthhaatt  tthhee  aammoouunntt  iiss  wwrriitttteenn  aaccccuurraatteellyy?? 
 

QQ:: YYoouu  mmaakkee  ssuurree  tthhee  cchheecckk  iiss  aaccccuurraatteellyy  ddaatteedd,,  ccoorrrreecctt?? 
 
QQ:: YYoouu  aallssoo  sseeee  iiff  tthhee  ccuussttoommeerr  ssiiggnneedd  tthhee  cchheecckk,,  ddoonn''tt  yyoouu?? 

QQ:: YYoouu  ccoommppaarree  hhiiss  ssiiggnnaattuurree  ttoo  tthhaatt  oonn  aann  IIDD  ccaarrdd?? 

QQ:: AAllll  tthhiiss  iinnffoorrmmaattiioonn  mmuusstt  bbee  aaccccuurraattee,,  ccoorrrreecctt?? 
 

QQ:: IIff  iitt  iiss  nnoott,,  tthheenn  yyoouu  wwiillll  nnoott  aacccceepptt  tthhee  cchheecckk,,  wwiillll  yyoouu?? 
 

QQ:: IInn  ffaacctt,,  yyoouurr  dduuttiieess  aass  aa  ccaasshhiieerr  rreeqquuiirree  yyoouu  ttoo  vveerriiffyy  tthhiiss  iinnffoorrmmaattiioonn,,  ddoonn''tt  tthheeyy?? 

QQ:: YYoouurr  iinniittiiaallss  oonn  tthhee  cchheecckk  iinnddiiccaattee  tthhaatt  yyoouu  vveerriiffiieedd  tthhiiss  iinnffoorrmmaattiioonn,,  ccoorrrreecctt?? 

QQ:: AAnndd  tthhaatt  tthhee  cchheecckk  iiss  ccoommpplleettee  aanndd  aaccccuurraattee?? 
 

QQ:: MMrrss..  SSmmiitthh,,  II  aamm  hhaannddiinngg  yyoouu  PPrroosseeccuuttiioonn  EExxhhiibbiitt  88,,  aa  cchheecckk..    PPlleeaassee  llooookk  aatt  tthhee  ffrroonntt  ooff 
tthhee  cchheecckk..  YYoouu  iinniittiiaalleedd  tthhee  cchheecckk,,  ccoorrrreecctt?? 

 
QQ:: SSoo  yyoouu  ffoouunndd  tthhiiss  cchheecckk  ttoo  bbee  ccoommpplleettee?? 

 
QQ:: MMrrss..  SSmmiitthh,,  wwhhaatt  ddaattee  wwaass  tthhiiss  cchheecckk  wwrriitttteenn?? 
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QQ:: YYoouu  ccaannnnoott  tteellll,,  ccaann  yyoouu?? 
 

QQ:: BBeeccaauussee  tthheerree  iiss  nnoo  ddaattee  oonn  tthhee  cchheecckk,,  iiss  tthheerree?? 

TThhaannkk  yyoouu..    NNoo  ffuurrtthheerr  qquueessttiioonnss.. 

 

SAMPLE SOLUTION: ASSAULT CASE CROSS-EXAMINATION 
 

ABILITY TO RECOLLECT 
 
Q: Private Smith, before going to Private Jones's room on the evening of 1 February 2017, 

you were drinking beer, weren't you? 
 
Q: You started drinking beer at 1800 that evening? 

Q: You finished drinking beer at 2100? 

Q: Within this three-hour period, you drank about eight beers, didn't you? 

Q: During this period, you didn't eat anything, did you? 

Q: You just drank beer and listened to music? 
 
Q: After drinking eight beers in three hours you felt the effect of the alcohol, didn't you? 

Q: And in fact, your blood alcohol content, one hour after the altercation, was .14? 

Q: You would agree with me that alcohol impairs your ability to remember events? 
 

THE VICTIM IS THE AGGRESSOR 
 
Q: After drinking those eight beers you went to Private Jones's room? 

Q: You knocked on his door? 

Q: Private Jones opened the door? 

Q: And you walked inside? 

Q: The TV was on? 
 
Q: It was clear to you that Private Jones had been watching TV? 

Q: Now Private Jones wasn't drinking beer with you, was he? 
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Q: In fact, he had not been drinking at all? 
 
Q: He was having a quiet evening in his room, watching TV? 

 
Q: Shortly after Private Jones let you in his room, he asked you to leave, didn't he? 

Q: He asked you more than once to leave, correct? 

Q: He repeatedly asked you to leave, isn't that true? 

Q: But you refused to leave? 

Q: Each time he asked you to leave, you refused? 

Q: You wanted to stay in his room, didn't you? 

Q: You did not like Private Jones asking you to leave, did you? 

Q: It upset you, didn't it? 

Q: During this entire time, you were standing, weren't you? 

Q: Initially, Private Jones was sitting? 

Q: Then Private Jones stood up? 

Q: Private Smith, how tall are you? 

Q: That is about four inches taller than Private Jones, isn't it? 

Q: How much do you weigh? 

Q: You would agree that you outweigh Private Jones? 
 
Q: When Private Jones stood up, you moved toward him, didn't you? 

 
Q: When you moved toward Private Jones, he didn't have anything in his hand, did he? 

Q: It was only after you moved toward him that Private Jones hit you, right? 

Thank you.  No further questions. 



 

  



 

 

 
 
 
 
 

HHeeaarrssaayy 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Six 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Major Steve Berlin and Captain Kalin Boodman, both Judge Advocates with the 1st Brigade Combat Team, 
82nd Airborne Division, prepare to meet with local judges in Ramadi, Iraq, 27 October 2009. Two Army lawyers 
met with provincial judges in Al Anbar province, acting as a conduit between them and law enforcement 
trainers teaching evidence-gathering techniques. 

 

Depicted is the first all enlisted member court-martial panel, convened in France in 1953. Prior to 1951, only 
offficers served on court-martial panels. Affter 1951, an enlisted accused could request that his case be heard 
by a panel consisting of at least one-third enlisted personnel. 
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I. INTRODUCTION: 

CHAPTER 6--HEARSAY 

 

A. Preference for Personal Knowledge: Under the military justice system, there is 
a presumption that all witnesses will testify from personal knowledge. (See MRE 
602).1 This means that witnesses are generally permitted to describe for the fact 
finder only what they personally saw, heard, tasted, smelled, etc., and are 
generally prohibited from testifying about things of which they are aware only 
because someone else told them. This is because ours is an adversarial system that 
emphasizes subjecting evidence to the crucible of cross examination. If a witness 
is not testifying about what the witness personally perceived but is merely 
repeating what someone else said, then the opposing party is deprived of the 
ability to cross examine the person who made the statement-the declarant-     
about the reliability of that statement. Our system prefers that the declarant appear 
in court and be subject to cross examination. 

 
This preference is reflected in the Military Rules of Evidence2, which tightly 
restrict the use of out-of-court statements. But, more importantly, this preference 
for adversarial testing is reflected in the United States Constitution, which 
requires that the accused in a criminal courtroom have the ability to confront the 
witnesses against him. 

 
B. The Reality of Trials: While our Constitution and the MRE show a preference 

for testimony based on personal knowledge, we use out-of-court statements 
frequently-in virtually every case-to prove facts, to impeach witnesses, to 
demonstrate a person's knowledge, and for a multitude of other purposes. Your 
ability to understand when out-of-court statements are admissible and when they 
are not is critical to your success as a trial attorney. 

 
This chapter will cover the most common types of out-of-court statements offered 
during trial and the various foundations required for their admission. The better 
you understand the hearsay rules, the more skilled you will be in using out-of- 
court statements to your advantage and, just as importantly, in preventing your 
opponent from introducing out-of-court statements that hurt your case. 

 
II. TYPES OF OUT-OF-COURT STATEMENTS: Some refer to all out-of-court 

statements as "hearsay." To understand this subject better, we should be more precise 
in our language; not all out-of-court statements are hearsay under the MRE. So we 
begin by explaining how the MRE define various kinds of out-of-court statements: 

 
 

1 Hereafter, Military Rules of Evidence will be referred to as MRE. 
2 The MRE and the Federal Rules of Evidence are nearly identical with regard to hearsay. 
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A. Hearsay: Under MRE 801(c), a hearsay statement is one "that the declarant does not 
make while testifying at the current trial or hearing" and that "a party offers in 
evidence to prove the truth of the matter asserted." A hearsay statement has 2 critical 
elements: 

 
1. It must be something said outside of the context of the courtroom at which the 

current proceeding is taking place; and 
 

2. It must be offered to prove what is contained-or asserted-in the statement. 
 

Under the MRE, a statement that satisfies both these prongs is hearsay, and hearsay 
statements are generally not admissible unless there is a specific rule admitting them. 

 
B. Non-hearsay: Non-hearsay statements are those statements that do not meet the 

above definition, i.e., those that do not satisfy one or both prongs of the two-pronged 
test for hearsay under the MRE; non-hearsay means statements that were either made 
at the current trial or hearing or those that are not offered to prove the truth of what is 
asserted therein. Accordingly, if an out-of-court statement fails to meet either element 
of the above definition of hearsay, it is non-hearsay, while it remains an out-of-court 
statement. 

 
C. Exemptions: MRE 801(d) creates another kind of non-hearsay. These statements are 

not hearsay because they are specifically exempted from the definition of hearsay.  It 
is convenient to think of these as exemptions, i.e., statements that meet the MRE 
801(c) definition of hearsay, but which MRE 801(d) says are not Hearsay. It is as if 
the Great Wizard of Evidence waved a magic wand and said, “These statements all 
meet the definition of hearsay, but I hereby decree that they are ‘Not Hearsay.’”3 

MRE 801(d) contains eight categories of exemptions or non-hearsay.  Commonly 
used exemptions include 

 
1. Statements of a party opponent; 

2. Statements by a co-conspirator; 

3. Prior inconsistent statements of a witness; 

4. Prior consistent statements of a witness; and 

5. Statements of identification of a person. 

 
D. Exceptions (Admissible Hearsay): Under the MRE, there are 29 categories of 

hearsay that are admissible in evidence. It is convenient to think of these categories as 
"admissible hearsay.”  This means that, when a statement qualifies as one of the 29 

 
3 In reality, the exemptions are expressions of a policy determination by the drafters of the rules that these types of 
statements are inherently reliable because the declarant is always available for confrontation purposes. 
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exceptions to the hearsay rule, it is still hearsay, but it is admissible. Just to make 
things more interesting, there are two broad categories of admissible hearsay under 
the MRE: 1) those for which the unavailability of the declarant is irrelevant; and 2) 
those for which the unavailability of the declarant must be shown. 

 
1. Unavailability of Declarant Irrelevant: There are 23 exceptions where the 

unavailability of the declarant need not be shown; the hearsay statement is 
admissible "regardless of whether the declarant is available as a witness." MRE 
803.  The most commonly used exceptions in this category are 

 
a. Present Sense Impression; 

b. Excited Utterance; 

c. Then Existing Mental, Emotional, or Physical Condition; 

d. Statement Made for Medical Diagnosis or Treatment; 

e. Recorded Recollection; and 

f. Records of Regularly Conducted Activity, sometimes referred to as the 

Business Records Exception. 

 
2. Unavailability Required: There are 5 exceptions to the hearsay rule which 

require a showing that the declarant is unavailable. For these exceptions, the 
person offering the statement has to show, as part of the foundation, that the 
declarant is unavailable to testify [MRE 804(a)]. What unavailable means is 
defined in the rule, and we will get to that shortly. The most common exceptions 
of this type are 

 
a. Former Testimony; 

b. Statement under the Belief of Imminent Death; and 

c. Statement against Interest. 

 
E. Testimonial Hearsay: Testimonial hearsay is a related but conceptually separate 

topic. In a criminal trial, the accused has the right to confront the witnesses against 
him. In most cases, the Confrontation Clause is satisfied because the declarant 
testifies at trial and the defendant can cross examine. If the declarant does not testify 
at trial, counsel must consider the analysis in Crawford v. Washington,4 a 2004 U.S. 
Supreme Court case that carefully analyzed the history of the Sixth Amendment's 
confrontation clause and defined a new category of hearsay statement called 
testimonial hearsay. 

 
 
 

4 541 U.S 36 (2004). 
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1. Definition: A statement is testimonial hearsay when it 1) meets the definition 
of hearsay as discussed above and 2) was given with a "primary purpose . . . 
to establish or prove past events potentially relevant to later criminal 
prosecution."5 Essentially, think of testimonial hearsay as a statement created 
for the purpose of preserving it for court or preserving it for a later 
prosecution. 

 
a. Example of Testimonial Hearsay under Crawford: A classic example of 

testimonial hearsay is a formal statement given by a witness to an 
investigator at the police station after a crime has been committed. The 
whole purpose of such a statement is to preserve it for use in the 
investigation and eventual prosecution. 

 
b. Example of Non-testimonial Hearsay under Crawford: On the other 

hand, a classic example of non-testimonial hearsay is a victim's statement 
to a 911 operator during an assault, the primary purpose of which is to 
address an ongoing emergency and not to preserve any statement for court. 
Statements made during 911 calls are generally considered non- 
testimonial and are often admissible under the excited utterance exception 
to the hearsay rule, which is discussed later.6 

 
2. Foundation for Admissibility of Testimonial Hearsay: For statements that 

fall under the definition of testimonial hearsay to be admissible, it must be 
shown that 

 
a. The declarant-the person who made the statement-is unavailable for 

trial; and 
 

b. The accused had a prior opportunity for cross examination of the 
statement. 

 
III. ANALYTICAL METHOD: Hearsay questions come up frequently. It is helpful to 

begin with an analytical framework for hearsay questions. First, figure out exactly 
what you plan to offer in evidence to prove your case or what your opponent is 
offering that you will try to exclude. Next, figure out whether the statement meets the 
definition of hearsay under the MRE. If a statement is hearsay and not subject to any 
exemption or exception, it will likely be excluded. If, on the other hand, the statement 
is hearsay and does meet one of the many exemptions or exceptions, then it is likely 
to be admissible. 

 
 

5 Davis v. Washington, 547 U.S. 813, 822 (2006). 
6 In military courts, under the reasoning in U.S. v. Rankin, 64 M.J. 348 (C.A.A.F. 2006), non-testimonial hearsay 
must still pass the Ohio v. Roberts test prior to admission: i.e., the nontestimonial hearsay must either fall within a 
firmly rooted hearsay exception or bear particularized guarantees of trustworthiness. 
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A. Is it a Statement? If what is being offered is a statement of fact, then it is 
potentially hearsay. Statements of fact include assertive conduct, such as nodding 
one's head to indicate yes, shaking one's head to indicate no, or pointing at 
something or someone. If the evidence being offered is a statement or assertive 
conduct then we move on to ask the second question: 

 
B. Is it an Out-of-Court Statement? If the statement was made in the courtroom at 

this trial or hearing, then it is not hearsay and not excludable under the hearsay 
rule. If the statement was not made in this courtroom during this trial or hearing, 
then it is potentially hearsay. We then move on to ask the third question: 

 
C. Is It Offered For Its Truth? For an out-of-court statement to meet the definition 

of hearsay, it must be "offered to prove the truth of the matter asserted." This can 
be a difficult concept to grasp. More on this later. But what it means, in essence, 
is that the statement is being offered to prove what it says. If we decide that the 
statement was, indeed, made out of court and is also being offered to prove the 
truth of what is asserted in the statement, then we have concluded that it is 
hearsay. That is not the end of the analysis; once we have concluded that a 
statement constitutes hearsay under the MRE, we ask the fourth question: 

 
D. Is It Non-Testimonial or Testimonial under Crawford? If an out-of-court 

statement is hearsay, then we must determine if it is testimonial or non- 
testimonial? If it is testimonial hearsay-a statement made with an eye toward 
preserving it for prosecution or use in court-then it must be shown   that 

 
1. The declarant is unavailable; and 

 
2. The accused had an opportunity to confront the declarant at the time the 

statement was made. 

Otherwise, it is inadmissible, i.e., if the statement is testimonial hearsay and you 
cannot meet the Crawford test to satisfy the Confrontation Clause, then the 
statement will not be admissible. If, on the other hand, the hearsay statement is 
non-testimonial, then we can go on to figure out if it is nonetheless admissible as 
one of the exemptions or exceptions. 

 
E. Is It Nonetheless Admissible as an Exemption or an Exception? Once you 

have decided that a particular out-of-court statement is, indeed, hearsay, i.e., is an 
out-of-court statement being offered to prove the truth of the matter asserted, the 
next task is to determine whether the statement is admissible as an exemption 
under MRE 801 or as admissible hearsay under one of the many exceptions to the 
general bar on hearsay. 
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IV. IS THE STATEMENT HEARSAY? As discussed above, a hearsay statement is 
defined in the MRE as "a statement that the declarant does not make while testifying 
at the current trial or hearing [offered] in evidence to prove the truth of the matter 
asserted in the statement." So before we decide whether something is hearsay, we 
have several questions to answer: What is a statement? What is a declarant? What 
does it mean that the statement was not made while testifying at the current trial or 
hearing? What does it mean for a statement to be offered to prove the truth of the 
matter asserted? 

 
A. What is a Statement? MRE 801(a) defines a statement as "a person's oral 

assertion, written assertion, or nonverbal conduct, if the person intended it as an 
assertion." "My dog has fleas," for example, might qualify as an assertion. 

 
1. Non-verbal Conduct: Non-verbal conduct intended as an assertion, such as 

the nod or shake of the head, pointing at something in response to a question, 
or a gesture meant to convey factual information, all fall within the definition 
of an assertion. So, if Tanya asks me whether my dog has fleas and I nod my 
head up and down, this qualifies as an assertion that my dog, Puffles, has 
fleas. If Tanya asks me if I know any dogs with fleas and I point at Puffles, 
this qualifies as an assertion that Puffles has fleas. 

 
2. Questions: Questions are not generally assertive and generally fall outside the 

hearsay definition. "Does that dog have fleas?" would not qualify as an 
assertion. 

 
3. Commands: Imperative utterances are not usually intended as assertive, and 

thus fall outside the definition. "Give that dog some flea powder right now!" 
would generally not be assertive in nature and would fall outside the definition 
of hearsay. 

 
4. Declarative Conduct by Animals or Machines: The MRE restrict the 

definition of statements to "persons." So a dog alerting on a suitcase, even 
though the gesture might be considered a statement if done by a human 
("There are drugs in here!"), would not be considered hearsay. The reading on 
the pressure gauge on a boiler would not be considered hearsay, even though 
this is a statement intended to assert factual information. 

 
B. What is a Declarant? MRE 801(b) defines a declarant as "the person who made 

the statement." As with the definition of statement, the declarant must be a person 
and not an animal-such as a drug or cadaver dog-or a machine-such as a  
clock or a computer. Interesting questions arise with computers, however, when 
the statements on a computer originated with a person. The computer is merely 
the medium for the written statement. 
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C. What does Out-of-Court Mean? To identify a statement as hearsay under the 
MRE, it must be shown that the statement was made out of court, i.e., that it was 
made by someone outside of this courtroom in this trial or hearing. There is 
usually little debate on this prong of the definition. However, interesting questions 
sometimes arise under the so-called Theresay Rule. 

 
1. The "Theresay" Rule: What happens when an out-of-court declarant 

becomes a witness in the trial and the proponent asks the witness about a 
statement made previously, outside the context of this trial? Intuitively, 
shouldn't you be able to ask the witness about her own statement? I mean, 
C'mon! Even though the statement might meet the definition of hearsay, the 
witness is right there to be cross examined, so the reliability of the statement 
can nonetheless be tested: hence the name theresay. 

 
2. Example: The context is a robbery trial. The defense has called a character 

witness, John Devine, to testify that the accused, Jones, is a person of good 
character. The defense attorney wants to elicit testimony from Mr. Devine 
about a conversation with the police that took place during the investigation. 
In this conversation, Mr. Devine told the police that the accused would never 
commit a robbery because he was a God-fearing Christian and robbery would 
be against the Ten Commandments. 

 
Q: Mr. Devine. I want to ask you some questions about your contact 

with the police on January 21. Do you recall meeting with 
Detective Andrews? 

 
A: Why yes. I met with him at the police station at his request. 

 
Q: And did you make a statement about my client during this 

meeting? 
 

TC: Objection, your Honor. The question calls for 
hearsay. 

 
MJ: Members of the panel, we need to discuss something outside of 

your presence. Please return to the deliberation room. The Article 
39(a) session is called to order. The members are absent. Defense, 
what is the statement you seek to elicit? 

 
DC: Your Honor, the witness will say that he told the police 

that the Accused would never commit a robbery because he was a 
God-fearing Christian and robbery would be against the Ten 
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Commandments. How could this possibly be hearsay when it is the 
witness's own statement. He is right there to be cross examined. 

 
MJ: What is the government's response? 

 
TC: Your Honor, the statement meets the definition of 

hearsay under MRE 801. It is a declaration made outside of 
this trial and this courtroom and it is being offered to prove that the 
accused would not commit such a crime because of his religious 
beliefs. It therefore is an out-of-court statement offered to prove 
the truth of the matter asserted and is classic hearsay. The defense 
has not cited an exemption or exception that would allow its 
admission. So, I stand on the objection. 

 
MJ: The objection is sustained. Bailiff, please recall the members. 

 
3. Traditional Rule on Theresay: The traditional view of such statements is 

"[o]nce an out-of-court declarant, always an out-of-court declarant. If the 
person was not on the stand when he or she made the statement, it is 
immaterial that the person later becomes a witness and is subject to cross 
examination."7 Accordingly, such theresay statements are generally excluded 
unless meeting another exception such as a prior consistent statement under 
MRE 801(d)(1)(B), discussed later. 

 
D. What does "Offered to Prove the Truth of the Matter Asserted" Mean? To 

qualify as hearsay under MRE 801, the statement must be "offer[ed] in evidence 
to prove the truth of the matter asserted." Essentially, this means that the 
statement has to be offered to prove what it says, i.e., to prove the truth of what is 
within its quotation marks. This can sometimes be an elusive concept. 

 
1. Example: Suppose, for example, that the issue at trial is whether George 

owned a dog named Puffles. The proponent of the evidence plans to elicit 
testimony from Sam that he had a conversation with George on a particular 
day. During this conversation, George said to Sam, "I have a dog named 
Puffles." Think of the matter asserted as being the information within the 
quotation marks. Here, the matter asserted is "I have a dog named Puffles." 
And that is exactly what the proponent is trying to prove using Sam's 
testimony about his conversation with George, i.e., that George "has a dog 
named Puffles." Therefore, since the proponent is using the out-of-court 
statement to prove the truth of the matter asserted within the quotations, it is 

 
 

7 Schlueter, Saltzburg, Schinasi, and Imwinkelried, Military Evidentiary Foundations: Fifth Edition (2013), §10- 
4[3], p. 401. 
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hearsay. Because it is hearsay, it is inadmissible unless fitting into an 
exemption or an exception. 

 
2. Example:  Consider a contrasting example: suppose the issue at trial is 

whether or not George speaks English. The proponent of the evidence is  
trying to prove that George does, in fact, speak English. So the proponent calls 
Sam as a witness who will testify about a conversation he had with George on 
a particular day. During this conversation, Sam alleges that he heard George 
say, in perfect, unaccented English, "I have a dog named Puffles." Notice that 
it is the same statement as before, but offered for a different purpose. Here is 
the question: is the statement being offered to prove what it says, i.e., is it 
being offered to prove what is asserted within the quotation marks? Is it being 
offered to prove that George "has a dog named Puffles?" The answer, of 
course, is no. We don't care whether or not it is true that George has a dog 
named Puffles. The purpose of the statement is to prove that George can speak 
English. And the out-of-court statement does, in fact, prove that George can 
speak English. Thus, because the statement is not offered to prove what it 
says, it is not hearsay. Accordingly, it is admissible as long as it is relevant 
and not excludable for some other reason such as privilege or undue 
prejudice. 

 
3. Use Mental Quotation Marks: In deciding whether or not any particular out- 

of-court statement is being "offered to prove the truth of the matter asserted," 
it is helpful to think of the statement with quotation marks around it and ask 
yourself whether the proponent is offering the out-of-court statement to prove 
what is contained within the marks. If so, then it is hearsay; if not, then it is 
not. 

 
4. Common "Not Offered for the Truth" Scenarios: There are 3 common 

scenarios in which statements are not offered to prove the truth of the matter 
asserted: 1) statements offered as circumstantial proof of the declarant's state 
of mind; 2) verbal acts, also known as operative facts; and 3) statements 
offered to show the effect of the statement on the listener. 

 
a. Declarant's State of Mind: Statements are sometimes offered, not to 

prove the truth of the matter asserted, but as circumstantial evidence of the 
declarant's mental state. For example, suppose that the issue at trial is 
whether a particular witness-call him Roger-has a motivation to lie    
about the accused because he hates him. (Remember that bias and 
prejudice are always relevant to a witness's credibility). After Roger 
testifies, the defense offers to call a witness who would say that she had a 
previous conversation with Roger and during this conversation, Roger 
stated, "The accused is a worthless loser with no morals whatsoever." 
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DC: Ma'am. Do you recall a conversation with Roger on July 6 
of last year? 

 
A: Yes. I do. 

 
DC: During that conversation, did Roger say anything about the 

accused? 
 

A: Why yes. He said . . . 
 

TC: Objection. The question calls for hearsay. 
 

MJ: Members of the panel, we need to discuss something 
outside of your presence. Please return to the 
deliberation room. The Article 39(a) session is called to 
order. The members are absent. Defense, what is the 
statement you seek to elicit? 

 
DC: Your Honor, I expect the witness will say that Roger told 

her that the accused is a worthless loser with no morals 
whatsoever. 

 
MJ: Why isn't that hearsay? 

 
DC: Your Honor, hearsay is defined as an out-of-court 

statement offered to prove the truth of the matter asserted 
therein. We are not offering this statement for its truth, i.e., 
to prove that the accused is a worthless loser with no 
morals. Rather we are offering the statement to show that 
Roger is prejudiced against the accused-that he   does 
not like him. In other words, we are offering it to show 
Roger's state of mind at the time. It doesn't matter whether 
the words were he spoke were true or not. Because the 
statement is not offered for its truth, it isn't hearsay under 
MRE 801(c). 

 
MJ: The objection is overruled. [Panel is brought back into the 

courtroom]. 
 

DC: What did Roger say about the accused during that 
conversation? 
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A: He said that the accused is a worthless loser with no 
morals whatsoever. 

 
MJ: Members of the panel, I am going to instruct you that the 

statement you have just heard has been admitted for a 
limited purpose. It has been admitted, not for its truth, but 
only to show the state of mind of the declarant. You may 
not consider this statement for any other purpose. 

 
 

b. Verbal Acts (Operative Facts): Some out-of-court statements have legal 
significance in and of themselves whether the statements are true or not. 

 
i. Threats: For example, suppose someone is charged with criminal 

threats for having told someone, "I am going to stab you in the throat 
and hack off your arm." Simply the making of this statement has legal 
significance as a threat, whether it is true or not. Such a statement, 
because it has independent legal significance, is a verbal act and 
admissible as non-hearsay. 

 
ii. Military Orders: Where a member of the military is charged with 

disobedience, the order that is the subject of the disobedience charge is 
admissible as non-hearsay: it is not hearsay because it is not offered to 
prove the truth of the matter asserted, but rather for its independent 
legal significance. The mere fact that an order was given by a 
commanding officer to a subordinate gives the order legal significance. 

 
c. Effect on the Listener: Sometimes out-of-court statements are significant 

because they provide circumstantial evidence of what the listener knew or 
should have known. For example, consider a case of reckless 
endangerment in which the accused is charged with causing bodily harm 
by knowingly driving a car with defective brakes at high speed. In such a 
case, it would be highly relevant whether the accused was aware of the 
condition of the brakes. In such a case, suppose the government called a 
witness to give evidence about a conversation a mechanic had with the 
accused. 

 
TC: Sir, were you present at the motor pool when the accused 

had a conversation with the mechanic working on his car? 
 

A: Yes I was. It was last July 6. 
 

TC: And did you hear what the mechanic said about the brakes 
on the accused's car? 
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A: Yes. I heard every word. 
 

TC: Were you able to hear the conversation clearly? 

A: Yes. 

TC: And how far away were you standing from the mechanic as 
he spoke? 

 
A: About three feet. 

 
TC: And how far away was the accused from the mechanic? 

A: About the same. Three feet. 

TC: What did the mechanic say to the accused? 

DC: Objection. Hearsay. 

MJ: [Panel excused, 39(a) session commences]. Why isn't this 
hearsay, counsel? 

 
TC: We are not offering the statement about the defective 

brakes for its truth. Rather, we are offering it simply to 
show that the accused had reason to believe that his brakes 
were defective. In other words, we offer the statement to 
show the effect on the listener and not for its truth. 

 
MJ: Overruled. [Panel brought back into the courtroom]. 

 
TC: What did the mechanic say to the accused about the 

brakes? 
 

A: He said they were in awful shape and could fail at any time. 
 

MJ: Members of the panel, I am going to instruct you that the 
statement you have just heard has been admitted for a 
limited purpose. It has been admitted, not for its truth, but 
only to show the effect, if any, that the statement had on the 
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listener, in this case, the accused. You may not consider 
this statement for any other purpose.8 

 
E. Is the Hearsay Statement Non-Testimonial under Crawford? Once we have 

concluded that an out-of-court statement is hearsay, we must determine whether it 
is testimonial or non-testimonial under Crawford. 

 
1. Testimonial Hearsay: If the hearsay statement is one that was made with an 

eye toward preserving it for court or for later prosecution, then its admission 
would violate the Confrontation Clause unless 1) the declarant is unavailable 
and 2) the accused had an opportunity to cross examine the declarant when the 
statement was made. (The conclusion that a statement is testimonial hearsay is 
the virtual death knell for admissibility, since very few statements ever satisfy 
the two-pronged Crawford test.) 

 
2. Non-Testimonial Hearsay: Assuming the statement is non-testimonial, i.e., 

not created for legal purposes, then we can ask our final question: does the 
hearsay statement fit one of the many exemptions or exceptions to the general 
prohibition on hearsay? 

 
F. Does the Hearsay Statement Fit An Exemption or Exception? To summarize 

where we are at this point: using the analytical framework described in Section III 
above, we asked 1) whether what is being offered is an assertion; 2) whether this 
assertion was made out of court; and 3) whether the out-of-court assertion is being 
offered to prove the truth of the matter asserted therein. Having answered the 
above three questions in the affirmative, we must conclude that the statement is 
hearsay. This conclusion, however, is not the end of our work. There are many 
statements that, while meeting the definition of hearsay, are still admissible if they 
fit into an exemption or an exception. Thus, having concluded that a statement is 
hearsay, our final question is whether the statement is nonetheless admissible 
under another rule. 

 
V. DOES THE STATEMENT FIT AN EXEMPTION UNDER 801(d)? As discussed 

above, MRE 801(d) takes several categories of out-of-court statements and defines 
them as "not hearsay." These fall into two broad categories: 1) prior statements by 
witnesses, set forth in sections A, B, and C below, and 2) statements by an opposing 

 
 
 

8 Use of this non-truth-of-the-matter-asserted purpose is legitimate for relevant effects on the listener. However, this 
purpose is sometimes abused to present inadmissible hearsay to the fact-finder for the purpose of explaining 
irrelevant or marginally relevant effects on the listener. See United States v. LeMere, 22 M.J. 61 (C.M.A. 
1986)(finding error where a child-victim's report of sexual abuse to her mother was more detailed than necessary to 
explain her mother's largely irrelevant subsequent actions). See also United States v. Black, No. 20140010 (A. Ct. 
Crim. App. April 29, 2016)(memo. op.). 
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party, sometimes referred to as admissions, set forth in Sections D1 through D5, 
below.9 

 
A. Prior Inconsistent Statement by Witness: This exemption is useful when a 

witness has testified about a particular matter and the proponent is in possession 
of testimony from a prior trial or hearing at which the same witness said 
something inconsistent with the in-court testimony. If the proponent can lay the 
proper foundation, the prior statement is admissible both to impeach the witness's 
testimony and as substantive evidence of what is contained in the prior 
statement.10 

 
Foundation: To establish admissibility of a prior inconsistent statement by a 
witness, the proponent must establish the following: 

 
1. The witness is on the stand and subject to cross examination; 

 
2. The testifying witness made a statement that is inconsistent with the witness's 

testimony;11 

 
3. The inconsistent statement was made under oath subject to the penalty for 

perjury; and 
 

4. The statement was made at a trial, hearing, or deposition. 
 

View Video Vignette #20, Prior Inconsistent Statement (Substantive Evidence), available on 
the digital version of The 2018 Advocacy Trainer. 

 
B. Prior Consistent Statement (Substantive Evidence): Prior consistent 

statements, when properly used, can be powerful substantive evidence where a 
witness has been impeached with an express or implied charge of undue influence 
or recent fabrication, or whose credibility has been attacked on another ground. 
There are three separate provisions allowing prior consistent statements into 
evidence substantively. 

 
 
 
 
 
 

9 For a more complete explanation of the exemptions and exceptions as well as sample foundations, see Schlueter, 
Saltzburg, Schinasi, and Imwinkelried, Military Evidentiary Foundations: Fifth Edition, (2013), Chapters 10 and 11. 
10 Id. at §10-7[2][a]. 
11 MRE 613(b) requires that, before extrinsic evidence of the prior inconsistent statement will be admissible, counsel 
must give the witness an opportunity to explain or deny the statement. This implicitly requires that the statement be 
disclosed to the witness before it will be admissible as substantive evidence. 
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1. Prior Consistent Statement to Rebut Charge of Recent Fabrication or 
Undue Influence: MRE 801(d)(1)(b)(i) allows out-of-court statements to be 
admitted where the opposing party expressly or impliedly charges that the 
witness's testimony was recently fabricated or is the product of undue 
influence. 

 
a. Example: In child abuse cases, it is very common for the defense to imply 

that a child made up an account of abuse to gain advantage in a divorce 
proceeding. If trial counsel is aware of a statement made by the child that 
predates the divorce proceeding, and can show that this prior statement is 
consistent with the victim's testimony, then this not only destroys the 
claim of recent fabrication, but also bolsters the child witness's credibility. 
The foundation is as follows: 

 
b. Foundation: To be admissible under this exemption, the proponent must 

show that 
 

i. The witness is on the stand and subject to cross examination; 
 

ii. The witness has been impeached with evidence of an express or 
implied charge of recent fabrication or improper influence or motive; 

 
iii. The witness made a prior statement that is consistent with the 

witness's testimony; and 
 

iv. The prior statement predates the event which gave rise to the motive to 
fabricate or the undue influence. 

 

View Video Vignette #19, Prior Consistent Statement (Undue Influence/Recent 
Fabrication), available on the digital version of The 2018 Advocacy Trainer. 

 

2. Prior Consistent Statement to Rehabilitate After Attack on Other 
Grounds12: MRE 801(d)(1)(b)(ii), a 2016 addition to the MRE, allows out- 
of-court statements to be admitted substantively where the opposing party 
attacks the witness on "another ground," such as inconsistency or faulty 
memory. MCM, MRE 801(d)(1)(B) analysis at A22-61 (2016). 

 
 

12 For the limited situations where prior consistent statements can be used under MRE 801(d)(1)(B)(ii), see United 
States v. Adams, 63 M.J. 691 (A. Ct. Crim. App. 2006). Adams was decided before the 2016 change, but it is still a 
correct summary of the law. "The [2016 amendment to MRE 801(d)(1)(B)] does not make any consistent statement 
admissible that was not admissible previously - the only difference is that prior consistent statements otherwise 
admissible for rehabilitation are now admissible substantively as well." MCM, MRE 801(d)(1)(B) analysis at A22- 
61 (2016). 
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Foundation: To be admissible under this exemption, the proponent must 
show that 

 
a. The witness is on the stand and subject to cross examination; 

 
b. The witness has been impeached on a ground other than recent fabrication 

or undue influence; 
 

c. The witness made a prior statement that is consistent with the witness's 
testimony; and 

 
d. The prior statement must rehabilitate the witness's credibility consistently 

with the point of attack. 
 

View Video Vignette #5, Prior Consistent Statement (Grounds Other than Undue 
Influence/Recent Fabrication) in U.S. v. Anderson, available on the digital version of The 
2018 Advocacy Trainer. 

 

3. Prior Identification of a Person: Where a witness has identified a person 
previously, this out-of-court statement of identification is admissible 
substantively without a required showing either that the witness was under 
oath at the time of the identification or that the witness first be impeached. 
The foundation is as follows: 

 
a. The testifying witness made a prior out-of-court identification of a 

person; 
 

b. Where the identification occurred; 
 

c. Who was present at the identification; and 
 

d. When the identification occurred. 
 

C. Opposing Party's Statements: There are 6 subcategories of admissible statements 
by an opposing party, each with its own foundational requirements. All of the 
following foundations require that the statement be used against the declarant party; 
so a party to the litigation cannot introduce her own self-serving statements under 
these exemptions. For example, a criminal accused who gave a statement to the police 
denying all involvement with the crime could not introduce his own exculpatory 
statement into evidence, because, under these circumstances, it would not be used 
against him. 
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1. Admissions (Statements Made by the Party in an Individual or 
Representative Capacity): The foundational requirements vary depending on 
whether the declarant is the defendant in a non-criminal case or is the accused 
in a criminal case giving a custodial statement. 

 
2. Accused in a Criminal Case under Custodial Interrogation by Police: 

 
a. The accused gave a statement; and 

 
b. The witness identifies the declarant as the accused. 

 
3. Adoptive Admissions (Statement that the Party Manifested that it 

Adopted or Believed to be True): Adoptive admissions arise when a third 
party declarant makes a statement which the party-opponent adopts as true by 
some expression of agreement. This expression of agreement can be 
affirmative, such as a nod of the head, or may be tacit, such as listening to the 
statement and failing to deny it. The foundation is as follows: 

 
a. The declarant made a statement; 

 
b. The statement was made in the party's presence; 

 
c. The party heard, read, or understood the statement; and 

 
d. The party made a statement or assertion expressing agreement with the 

statement; or 
 

e. The party failed to deny the incriminating statement under circumstances 
where a reasonable person would deny it. 

 
4. Vicarious Statements (Statement by a Person Whom the Party 

Authorized to Make a Statement): This exemption allows statements made 
by third party declarants where the party-opponent has authorized the third 
party to speak. Statements by the authorized person are attributable to the 
party-opponent. The foundation is as follows: 

 
a. The declarant was an agent of the party with regard to the subject matter 

of the litigation; 
 

b. The party-opponent authorized the declarant to make a particular 
statement; and 

 
c. The declarant made a statement as authorized. 
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5. Statements by Agents or Employees of the Party-Opponent: Where a 
party-opponent might not have authorized a particular statement, but there is 
an agency or employee relationship between the party-opponent and the 
declarant, and the statement is made within the course of the employment, 
such statements are attributable to the party. The foundation is as follows: 

 
a. The declarant was or is an agent of the party-opponent; 

 
b. The declarant made the statement at the time he or she was an agent or 

employee; and 
 

c. The statement related to the declarant's employment duties. This will 
require testimony about the agent's work duties. 

 
6. Statements by Coconspirators during and in Furtherance of the 

Conspiracy: This exemption is based on the same principles as statements by 
agents or employees. Statements by one participant in a crime are attributable 
to others, as long as the statements relate to the ongoing shared criminal 
activity. Keep in mind also that the conspiracy need not be charged for this 
exception to apply, as long as it can be established that a conspiracy existed.13 

The foundation is as follows: 
 

a. There was a conspiracy; 
 

b. The accused was a member of the conspiracy; 
 

c. The declarant was a coconspirator; 
 

d. The conspiracy was in progress when the declarant made the statement; 
 

e. The conspiracy continued at least until the conspirators attempt to commit 
the crime; and 

 
f. The declarant made the statement in furtherance of the conspiracy. 

 
VI. DOES THE STATEMENT FIT AN EXCEPTION UNDER MRE 803 

(AVAILABILITY OF DECLARANT IMMATERIAL)? In addition to the 
exemptions discussed above under Section V, there is a list of exceptions to the 
hearsay rule under MRE 803 and 804 that arise frequently at trial. These are 
statements that we have conceded are hearsay-they meet the definition of   hearsay 

 

13 See, e.g., United States v. DeVillio, 983 F.2d 1185 (2d Cir. 1993); United States v. Lara, 181 F.3d 183 (1st Cir. 
1999). 
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under MRE 801(c)-but that are nonetheless admissible as exceptions to the general 
prohibition against hearsay evidence. Think of them as admissible hearsay. 

 
The difference between the exceptions listed in MRE 803 and those listed in MRE 
804 is the requirement of establishing the declarant's unavailability as an element of 
the foundation. With regard to MRE 803, availability does not matter-it is irrelevant 
whether the declarant is available or not. The exceptions listed under MRE 804, on 
the other hand, require a showing that the declarant is unavailable as part of the 
foundation. We will discuss what unavailable means when we cover MRE 804. But 
we will first cover the most commonly used exceptions under MRE 803, where 
availability of the declarant does not matter. 

 
A. Present Sense Impression: The present sense impression exception [MRE 

803(1)] allows for admission of spontaneous and contemporaneous statements 
about an event while perceiving or very shortly after perceiving such event. The 
rationale for admitting such statements is that they are more likely to be reliable 
because there is little or no time for the declarant to reflect and fabricate. The 
foundation is as follows: 

 
1. An event occurred; 

 
2. The declarant had personal knowledge of the event; 

 
3. The declarant made a statement during or very shortly after the event; and 

 
4. The statement relates to the event. 

 
B. Excited Utterance: As with the present sense impression exception, the rationale 

behind the excited utterance exception [MRE 803(2)] is that statements made in 
response to an exciting or upsetting event while a declarant is still emotionally 
affected by the event are presumably more reliable than are ordinary statements. 
Excited utterances differ from present sense impressions in two ways: first, to 
qualify as an excited utterance, the event described by the declarant must be 
exciting or upsetting. (There is no requirement with present sense impression that 
the event be exciting or upsetting.) In addition, whereas the present sense 
impression exception requires that the declarant make the statement 
contemporaneously or nearly contemporaneously with the event described, the 
excited utterance exception only requires that the declarant still be "under the 
stress" of the exciting or upsetting event. Someone might be under the stress of 
such an event for hours. The foundation for excited utterances is as follows: 

 
1. An event occurred; 
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2. The event was startling, upsetting, or exciting; 
 

3. The declarant had personal knowledge of the event; 
 

4. The declarant made a statement about the event; and 
 

5. The statement was made while the declarant was still under the stress of the 
exciting or upsetting event. 

 

View Video Vignette #3, Then Existing Mental or Emotional Condition/Excited Utterance 
in U.S. v. Mallick, available on the digital version of The 2018 Advocacy Trainer. 

 
C. Then-Existing Mental, Emotional, or Physical Condition: We usually prove a 

person's mental, emotional, or physical condition through circumstantial 
evidence: the person's actions, facial expressions, or demeanor. There are times, 
however, when a person openly declares his or her mental, emotional, or physical 
state; and the courts generally deem such sincere statements to be admissible. 
[MRE 803(3)]. Remember, to be admissible under this exception, the statement 
must relate to the person's then existing state and not a mental, emotional or 
physical state in the past. Thus, "I have a headache" would be admissible under 
this exception because it relates to a then existing physical condition. "I had a 
headache yesterday" would not be admissible under this exception because it 
relates to a physical condition at a time different from when the statement was 
made. ("I had a headache yesterday" might, however, be admissible as a 
statement for purposes of medical diagnosis or treatment, discussed below). The 
foundation for Then-Existing Mental, Emotional, or Physical Condition is as 
follows: 

 
1. Where the statement was made; 

 
2. To whom the statement was made; 

 
3. Who was present when the statement was made; 

 
4. Who made the statement; 

 
5. Whom the statement was made to; and 

 
6. The substance of the statement relating to the person's then existing mental, 

emotional, or physical state. 14 

 
14 This exception also allows admission of statements of then existing intent to do a particular thing. So the 
statement, "I am going to rape a person tomorrow" is a statement of the person's then existing intention and is 
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View Video Vignette #3, Then Existing Mental or Emotional Condition/Excited Utterance 
in U.S. v. Mallick, available on the digital version of The 2018 Advocacy Trainer. 

 
D. Statement Made for Medical Diagnosis or Treatment: Because most people 

are truthful when seeking medical attention-since most people want to be 
medically treated based on reliable information-statements made to doctors or to 
other persons for the purpose of diagnosis or treatment are deemed reliable. [MRE 
803(4)]. Accordingly, they are generally admissible as exceptions to the general 
prohibition on hearsay. The foundation for admissibility of statements made for 
medical diagnosis or treatment is as follows: 

 
1. The declarant made the statement to a proper addressee; 15 

 
2. The declarant made the statement for purpose of diagnosis or treatment; and 

 
3. The subject matter of the statement was proper.16 

View Video Vignette #4, Statement for Purpose of Medical Diagnosis or Treatment in U.S. 
i. Anderson, available on the digital version of The 2018 Advocacy Trainer. 

 
E. Recorded Recollection: There are times in trial when witnesses simply cannot- 

or will not-recall what happened on the day in question. Sometimes these 
witnesses have genuinely forgotten what happened, and sometimes they simply 
do not want to testify accurately and so they claim a loss of memory. It is also 
common for witnesses to make notes of serial numbers or product numbers, for 
example, and not be able to bring them to memory at trial. Whatever the cause, 
memory loss can be a vexing trial situation. 

 
Where a witness writes something down near the time of an event but cannot 
recall the details later, the written record may be used at trial. The first step in 
rehabilitating such a witness is to ask whether there is something you can show 
them to refresh their memory. If the item or document refreshes the witness's 
recollection, the witness may review it and then resume testimony. 

 

admissible under this exception. It is also relevant, arguably, to prove that the declarant later raped someone. 
Schlueter, Saltzburg, Schinasi, and Imwinkelried, Military Evidentiary Foundations: Fifth Edition, §11-8[1][b], p. 
467. 
15 "It is not necessary that the statements be made to a doctor, or even to medical personnel. For example, a man's 
statement to his wife who in turn transmits them over the phone to a nurse would probably be covered." Id. at §11- 
9[2][a], p. 471. 
16 "This exception is also used with more frequency in child abuse cases where the victim tells medical personnel the 
identity of the person who committed the assault. The military courts reason that such statements identifying the 
abuser are important for subsequent treatment." Id. (See also U.S. v. Squire, 72 M.J. 285 (C.A.A.F. 2013) (Child's 
statement to doctors regarding abuse and perpetrator were admissible under MRE 803(4), and were not testimonial 
under Crawford.)). 
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When the witness's memory cannot be refreshed sufficiently to allow him or her 
to testify accurately, but the witness made a statement at or near the time of the 
event in question that was intended to recount the events accurately, the recorded 
recollections may be read into evidence. The recorded statement is admissible as 
substantive evidence of what is contained therein. 

 
Foundation: The foundation for recorded recollection is as follows: 

 
1. The witness's memory of the event is faded such that he or she cannot testify 

fully and accurately; 
 

2. The witness made a writing or recording or directed someone else to make a 
writing or recording of the event; 

 
3. The writing or recording was made when the events were fresh in the 

witness's memory; and 
 

4. The writing or recording accurately reflected the witness's knowledge at the 
time. 

 

View Video Vignette #21, Recorded Recollection, available on the digital version of The 
2018 Advocacy Trainer. 

 

F. Records of Regularly Conducted Activity (Business Records): Businesses 
might conduct hundreds or thousands of transactions in any given day. It would 
be too much to expect than any individual employee would recall the details of 
any particular transaction. However, most businesses are set up to make a record 
of all transactions and store them for retrieval. Because most organizations 
regularly keep such records in the normal course of doing business, such records 
have traditionally been admissible as substantive proof of the transaction. 

 
MRE 803(6) allows a custodian of records or other person with knowledge of the 
recordkeeping process to lay the foundation for such records in court. The rule 
covers not only private businesses, but also any "uniform service, business, 
institution, association, profession, organization, occupation, or calling of any 
kind." The rule also includes a list of the kinds of records covered by the 
exception: "enlistment papers, physical examination papers, fingerprint cards, 
forensic laboratory reports,17 chain of custody documents, morning reports and 

 

17 Although a forensic laboratory report may qualify as a business record under this exception, it may nonetheless be 
excluded as testimonial hearsay under Crawford. Bullcoming v. New Mexico, 564 U.S. 647 (2011) (Forensic 
laboratory report certifying defendant's blood alcohol content was inadmissible absent testimony of testing lab 
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other personnel accountability documents, service records, officer and enlisted 
qualification records, logs, unit personnel diaries, individual equipment records, 
daily strength records of prisoners, and rosters of prisoners." 

 
Foundation: The foundation for records of regularly conducted activity is as 
follows: 

 
1. The witness is the custodian or other qualified witness familiar with the 

recordkeeping procedures; 
 

2. The record or report was prepared by a person with personal knowledge 
(usually an employee of the business) of the transaction reflected in the 
record; 

 
3. The record was made at or near the time of the transaction it documents; 

 
4. The record was kept in the course of regularly conducted business activity; 

 
5. It was a routine practice of the business to prepare such reports; 

 
6. The report was reduced to writing; and 

 
7. The report was made and kept in the regular course of business.18 

 
VII. DOES THE STATEMENT FIT AN EXCEPTION UNDER MRE 804 

(UNAVAILABILITY MUST BE SHOWN)? MRE 804 sets forth 5 additional 
exceptions to the general prohibition against hearsay that require unavailability of the 
declarant to be established as part of the foundation. We will discuss 4 of them below. 

 
A. Unavailability Defined: As to each of the MRE 804 exceptions, the first element 

that must be established is that the declarant is unavailable. This showing 
normally requires some kind of hearing outside the presence of the panel, as the 
finding of unavailability is for the military judge alone: 

 
"A declarant is considered to be unavailable as a witness if the declarant 

 
 
 

worker.); Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009) (Sworn certificates of analysis of lab test results 
from suspected drugs were testimonial hearsay, and thus their admission in lieu of the scientists' testimony violated 
the Sixth Amendment under Crawford.) 
18 Previously, there was an additional element to this foundation requiring the proponent of the evidence to 
demonstrate that there was nothing about the source of information or the circumstances of preparation indicating a 
lack of trustworthiness. A recent change to the MRE places the burden on the opponent of the evidence to show a 
lack of trustworthiness. 



CHAPTER 6‐HEARSAY 

Page 24 of 66 

 

 

 

1. is exempted from testifying about the subject matter of the declarant's 
statement because the military judge rules that a privilege applies; 

 
2. refuses to testify about the subject matter despite the military judge's order to 

do so; 
 

3. testifies to not remembering the subject matter; 
 

4. cannot be present or testify at the trial or hearing because of death or a then- 
existing infirmity, physical illness, or mental illness; or 

 
5. is absent from the trial or hearing and the statement's proponent has not been 

able, by process or other reasonable means, to procure 
 

a. The declarant's attendance or testimony, in the case of a hearsay exception 
under subdivision (b)(1) [Former Testimony] or (b)(5) [Residual 
Exception]; or 

 
b. The declarant's attendance or testimony, in the case of a hearsay exception 

under subdivision (b)(2)[Statement under the Belief of Imminent Death], 
(b)(3)[Statement against Interest], or (b)(4)[Statement of Personal or 
Family History]; or 

 
6. is unavailable within the meaning of Article 49(d)(2)."19 

 
B. Former Testimony: MRE 804(b)(1) makes admissible statements under oath at a 

previous trial, hearing, or deposition, where the party against whom the statement 
is now offered had an opportunity to cross examine the witness. The rule 
presumes that a statement which has already been tested by the adversarial 
process in court will be sufficiently reliable as a substitute for live testimony, but 
only where the live witness is unavailable. (In the following foundation, we will 
refer to the prior hearing as hearing #1). The foundation for this exception is as 
follows: 

 
1. The declarant is unavailable as defined in MRE 804(a); 

 
2. The declarant testified at hearing #1; 

 
3. Hearing #1 was a fair hearing; 

 
 
 

19 U.C.M.J. Art. 49(d)(2): "[B]y reason of death, age, sickness, bodily infirmity, imprisonment, military necessity, 
non-amenability to process, or other reasonable cause, is unable, or refuses to appear and testify in person." 
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4. The party against whom the former testimony is offered was a party at 
hearing #1; 

 
5. The party against whom the former testimony is now offered had an 

opportunity to develop the declarant's testimony on direct, cross, or redirect 
examination at hearing #1;20 

 
6. The party against whom the former testimony is now offered had a similar 

motivation to develop the declarant's testimony at the hearing #1; and 
 

7. If hearing #1 was a court-martial, court of inquiry, military commission, or 
other military tribunal, or from an Article 32 investigation, the record is 
verbatim. 

 
C. Statement under the Belief of Imminent Death (Dying Declarations): MRE 

804(b)(2) makes admissible in a prosecution for any offense resulting in the death 
of the victim statements made by a dying person, provided that 1) the person 
believed he or she was about to die and 2) that the statements relate to the cause 
or circumstances of the death. So if a victim is stabbed and critically wounded, the 
statement, "My girlfriend did this to me. She used a butcher knife," would likely 
be admissible. But if the same victim said, "I think I forgot to feed Puffles this 
morning," this would likely be excluded because it has nothing to do with the 
circumstances or cause of death. The foundation for this exception is as follows: 

 
1. The declarant is unavailable as defined in MRE 804(a); 

 
2. The case in which the declarant's statement is offered is a prosecution for an 

offense resulting in the death of the victim; 
 

3. The declarant is under a belief that he or she is about to die; and 
 

4. The statement is about the cause or circumstances of death. 
 

D. Statement Against Interest: MRE 804(b)(3) allows admission of hearsay 
statements that would subject a person to some kind of legal or pecuniary harm on 
the theory that, if such a statement were not true, the person probably wouldn't 
make it. (Why would someone say something that could get them in trouble or 
cause them to suffer monetary or legal disadvantage if the statement weren't 
true?) 

 
20 While the foundation for this exception requires that the accused had the opportunity to cross examine at the 
previous hearing, it does not require that the accused availed himself of that opportunity or that the cross 
examination was effective. United States v. Owens, 484 U.S. 554 (1988); United States v. Rhodes, 61 M.J. 445 
(C.A.A.F. 2005). 
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The exception also has a separate reliability requirement where the statement is 
offered to shift blame for a crime from the accused to the declarant. That is, if the 
declarant makes a statement that suggests that the declarant committed the crime 
rather than the accused, the statement must be "supported by corroborating 
circumstances that clearly indicate its trustworthiness." 

 
So if the defense attorney in a criminal case offers the confession of a third person 
to the crime at bar, the proponent must offer evidence showing that the confession 
is trustworthy; the confession will not stand on its own. The foundation for this 
exception is as follows: 

 
1. The declarant is unavailable as defined in MRE 804(a); 

 
2. The statement is one that a reasonable person in the declarant's position 

would have made only if it were true because, when made, it 
 

a. was so contrary to the declarant's proprietary or pecuniary interest; or 
 

b. had so great a tendency to 
 

i. invalidate the declarant's claim against someone else or 
 

ii. expose the declarant to civil or criminal liability. 
 

3. If the statement is offered to exculpate the accused and exposes the declarant 
to criminal liability, then it must be supported by corroborating circumstances 
clearly indicating its reliability. 

 
E. Statement Offered Against a Party that Wrongfully Caused the Declarant's 

Unavailability (Forfeiture by Wrongdoing): At the heart of much of the law on 
hearsay is the Sixth Amendment's concern with the accused's right to confront- 
and thereby test the reliability of-all evidence offered by the State. But what 
about a case where a party deliberately engages in behavior that results in 
unavailability of the witness, such as killing a witness, kidnapping a witness, or 
threatening a witness to prevent that witness from appearing? Is that party entitled 
to complain about a lack of confrontation when she has caused the witness's 
absence? No. The long-established doctrine of forfeiture by wrongdoing prevents 
such an unfair result. 

 
Under MRE 804(b)(6), where a party engages in conduct intended to result in 
unavailability of a witness for trial, such party has forfeited the Sixth Amendment 
right to confront that witness. Accordingly, any relevant statement by that witness 



CHAPTER 6‐HEARSAY 

Page 27 of 66 

 

 

 

will be admissible, without any showing of reliability, and without the necessity 
of undergoing a Crawford analysis.21 The foundation for this exception is as 
follows: 

 
1. A certain person was a potential witness in the proceeding; 

 
2. The party against whom the declarant's statement is offered, or someone 

acting on her behalf, engaged in some contact with or conduct against the 
witness; 

 
3. The conduct was intended to render the witness unavailable for trial; and 

 
4. The conduct rendered the witness unavailable for trial. 

 
F. Residual Exception (Catchall Exception: When All Else Fails): The MRE 

contain a provision for admission of hearsay statements not specifically covered 
by MRE 803 and 804. MRE 807 is often referred to as the catchall exception. 
The residual hearsay exception should be used rarely, and only in exceptional 
circumstances. United States v. Abdirahman, 66 M.J. 668 (N.M. Ct. Crim. App. 
2008). The rule allows admission of hearsay statements under the following 
circumstances: 

 
1. The statement is reliable, i.e., is supported by equivalent guarantees of 

trustworthiness; 
 

2. The statement is offered to prove a material fact; 
 

3. The statement is more probative of that fact than any other evidence which is 
reasonably available to the proponent;22 

 
4. Admission of the statement will serve the interests of justice and the purposes 

of the Military Rules of Evidence; and 
 

5. The proponent of the evidence gives notice to the opposing party of the 
intention to offer the statement, the particulars of the statement, and the 
identity of the declarant. 

 
 

21 Crawford v. Washington, 541 U.S. 36, 62 (2004), specifically recognizes and accepts the equitable doctrine of 
forfeiture by wrongdoing: "[T]he rule of forfeiture by wrongdoing (which we accept) extinguishes confrontation 
claims on essentially equitable grounds; it does not purport to be an alternative means of determining reliability." 
22 This element of the foundation has been interpreted to mean that the proponent must establish the unavailability of 
the declarant, just as with all the unavailability exceptions under MRE 804. Additionally, the showing of 
unavailability must be by competent evidence-something more than a mere assertion that the witness is unavailable 
by the attorney offering the statement. U.S. v. Czachorowski, 66 M.J. 432, 435-37 (C.A.A.F. 2008). 
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VIII. HEARSAY WITHIN HEARSAY-MRE 805: 
 

A. The Problem: What happens when a proponent offers something in evidence that 
contains multiple levels of hearsay? For example, how should the military judge 
rule if the government offers into evidence a written police report that contains a 
confession of the accused? Certainly, the accused's statements are likely to be 
admissible as admissions of a party/opponent under MRE 801 if offered through 
the testimony of the officer who conducted the interview. But how about the 
written report itself? Isn't that a hearsay document-the officer's written    
statement about what the accused said offered in evidence to prove the truth of 
what the accused said? 

 
B. The Solution: Under MRE 805, "[h]earsay within hearsay is not excluded . . . if 

each part of the combined statements conforms with an exception or exclusion to 
the rule." Stated another way, to be admissible, each level of hearsay must fit an 
exception or exemption to the hearsay rule. So, in the example above, the 
exemption covering admissions of a party opponent would likely make the 
accused's statements admissible. But is there an exception for the police report 
containing those admissions? Public records? Business records? How about 
recorded recollection if the officer cannot remember the interview well enough to 
testify accurately but he was trying to be accurate at the time the report was 
written? Might the report be read into the record under MRE 803(5)? 

 

Exception Allowing Admission? Admission of a Party Opponent MRE 801(d)(2) 

 

Exception Allowing Admission? Recorded Recollection MRE 803(5) 
 

 
Statement Level 2 

Police Report: "I met with the Accused. He said, 'OK I did it. 
You got me. I'm guilty.'" 

 

Statement Level 1 
"OK I did it. You got me. I'm guilty." 

Evidence Goes To Panel 
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C. Examples 

1. Nurse Relates Mother's Statement about What Her Child Told Her: State 
v. Alvarez-Abrego, 154 Wash. App. 351 (2010): 

a. Facts: The accused was charged with assault on a 6-month-old child. The 
victim's 4-year-old sibling, RRR, had witnessed the defendant throw the 
victim against a wall. RRR told the victim's mother what she had seen, 
and the mother related this conversation to the treating nurse at the 
hospital. At trial, the government opted not to call 4-year-old RRR as a 
witness. The government elicited testimony from the treating nurse about 
the injuries to the victim and RRR's statements as made to the mother. 

 
b. Issue: Assuming that the mother's statement to the nurse was admissible 

under the medical diagnosis exception to the rule against hearsay, was the 
child's statement to the mother about the infant being thrown against the 
wall admissible under any exception to the rule? 

 
c. Holding: No. The statement by the 4-year-old that the victim had been 

thrown against the wall was testimonial hearsay not subject to any 
exception. RRR was not seeking medical attention when the statement was 
made to the mother. Thus, while there may have been an exception 
allowing admission of the mother's statements to the nurse (the second 
level of hearsay), there was no exception allowing the child's statement to 
the mother (first level of hearsay). Accordingly, it was error-albeit 
harmless-to admit the statements the child made to the   mother. 

Exception Allowing Admission? No Applicable Exception 
 

Exception Allowing Admission? Medical Diagnosis or Treatment MRE 803(4) 
 

Statement Level 1 
RRR to Mother: "Baby was thrown against a wall." 

Statement Level 2 
Mother to Nurse: "RRR told me, 'Baby was thrown against a wall.'" 

Evidence Cannot Go To Panel 
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2. Witness Tells the Police that Victim Told Him that Victim Was Carrying 
a Gun: Minor v. State, 36 N.E. 3d 1065 (Ct. App. Indiana 2015). 

a. Facts: The accused was charged with the murder and attempted murder. 
In support of his claim that he shot the victim in self-defense, the 
defendant, Minor, offered an unsworn out-of-court statement by Dulin, a 
witness. Dulin told the police that Damien, one of the victims, told him 
that he "had a gun on him." The defendant offered to call the investigating 
officer to relate what Dulin said about what Damien told him. The defense 
suggested that Damien's statement about having a gun was admissible 
either as a present sense impression or as a statement against interest. 

 
b. Issue: Whether Damien's statement to Dulin about having a gun was 

admissible either as a present sense impression or a statement against 
interest. 

 
c. Holding: No. The Court found that Damien's statement to Dulin about 

carrying a gun did not fit the present sense impression exception to the 
hearsay rule because it could not be established that the statement was 
made while perceiving or immediately after perceiving the gun. Damien's 
statement about carrying a gun was not a statement against interest 
because it could not be established that the statement had any tendency to 
place him in legal jeopardy at the time it was made. Accordingly, since the 
proponent of the evidence could not establish that the first level of hearsay 
was subject to any exception, the evidence was not admissible; the court 
did not need to reach the admissibility of second layer of hearsay. 

 

Exception Allowing Admission? No 
 

Exception Allowing Admission? No Need to Reach This Level 
 

 
Statement Level 1 

Victim (Damien) to Dulin: "I am carrying a gun." 

Statement Level 2 
Dulin to Police: "Damien said to me, 'I am carrying a gun.'" 

Evidence Cannot Go To Panel 
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Statement Level 2 

Navy Personnel Administration to Legalman First Class 
Witness: "The accused was absent from service from 30 

December 1994 to 20 October 2001." 

 

3. Declaration of Desertion Based on Arrest Warrant and "Movement 
Authorization Document" Admitted as Proof of Desertion: United States 
v. Taylor, 61 M.J. 157 (C.A.A.F. 2005). 

a. Facts: The accused was charged with a lengthy desertion. As part of the 
evidence, the judge admitted into evidence an e-mail entitled a 
"declaration of return from desertion" setting forth the dates the accused 
was absent from service. The government argued that the e-mail was a 
public record because the Navy was required to produce such a document 
upon an AWOL Sailor's return. The government called as a witness a 
Legalman First Class to testify about the contents of the e-mail. 

 
b. Issue: Whether the "declaration of return from desertion" was admissible 

where it was based, in part, on hearsay statements such as an arrest 
warrant and a "movement authorization document" written by unknown 
declarants. 

 
c. Holding: No. While the "declaration of return" might be admissible as a 

public record, the underlying documents-the arrest warrant and the 
movement authorization-are not. As to those documents, the declarants 
were unknown. Thus, there was no way to know whether the underlying 
statements were "made by a person within the scope of the person's 
official duties," as required under the public records exception to the 
hearsay rule. 

Exception Allowing Admission? No 
 
 
 
 
 
 
 
 

Exception Allowing Admission? No Need to Reach This Level 
 

 
Statement Level 1 

Unknown Persons to Navy Personnel Administration: "The 
accused was absent from service from 30 December 1994 to 

20 October 2001." 

Evidence Cannot Go To Panel 
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References for Further Reading: 

Schlueter, David, Stephen Saltzburg, Lee Schinasi, Edward Imwinkelried, Military 
Evidentiary Foundations, Sixth Edition, LexisNexis (2016), pp. 407-516. 

View the following Video Vignettes, available on the digital version of The 2018 Advocacy 
Trainer: 

• Video Vignette #3, Then Existing Mental, Emotional Condition/Excited Utterance in U.S.
v. Anderson;

• Video Vignette #4, Statement for Purpose of Medical Diagnosis or Treatment in U.S. v.
Anderson;

• Video Vignette #5, Prior Consistent Statement (Grounds Other Than Undue Influence or
Recent Fabrication) in U.S. v. Anderson;

• Video Vignette #7, Best Evidence Rule in U.S. v. Mallick;
• Video Vignette #8, FaceBook Post in U.S. v. Anderson;
• Video Vignette #9, Foundation Text Message in U.S. v. Anderson;
• Video Vignette #10, Foundation Twitter Message in U.S. v. Anderson;
• Video Vignette #19, Prior Consistent Statement (Undue Influence/Recent Fabrication);
• Video Vignette #20, Prior Inconsistent Statement (Substantive Evidence);
• Video Vignette #21, Recorded Recollection; and
• Video Vignette #22, Refreshing Recollection.
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FOUNDATIONS AND DRILLS 
 
Structure of the Hearsay Drills: The practical exercise section of this chapter will set forth in 
detail six of the most common hearsay foundations-the ones that you are most likely to use in 
your trials. Each foundation segment is broken into the following parts: 

 

A. Hearsay Rule: We begin with an explanation of the hearsay under discussion and when 
to use it. 

 
B. The Law: You will be provided with the statute that forms the basis of the foundation 

and any other law you need to know. 
 

C. Elements of the Foundation: You will be given a checklist of the elements as a 
guidepost for the drills. 

 
D. Practice Pointers: will be provided for each foundation. 

 
E. Drills: Each drill will include a hypothetical fact scenario, instructions for the supervisor, 

critique points, and a sample solution. 
 

F. Sample Solutions: A suggested solution to the hypothetical will be provided for each 
drill. 
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Drill #1 Refreshing Recollection 

A. Refreshing a Witness's Memory23: The forgetful witness is a common feature of court- 
martial practice. When faced with a witness who cannot recall a particular fact, counsel 
can try to refresh her memory by referring to a writing, document or other aid. There are 
few, if any, limitations on the means counsel can use to refresh a witness's recollection. 
Some common aids include letters, objects, documents, magazines, newspaper clippings, 
income tax returns, smells, police reports, notes, calendars, photographs, prior Article 32 
testimony, and tape recordings. 

 
B. The Law: Any document or thing may be used to refresh recollection - it need not be 

prepared by the witness. Documents used merely to refresh memory are not admitted into 
evidence. Under MRE 612, if a writing is used to refresh recollection, the adverse party is 
entitled to see it. 

 
C. Elements of the Foundation. The following elements establish the foundation for 

refreshing the recollection of a witness: 
 

1. Witness states she cannot recall a fact or event; 
 

2. Witness states that a particular writing or other aid could help jog her memory; 
 

3. Witness is given the writing to read or view silently to herself; 
 

4. Witness returns the writing to counsel; 
 

5. Witness states that the writing has refreshed her memory; and 
 

6. Witness testifies to the fact or event, without further aid of the writing. 
 

D. Practice Pointers: 
 

1. Explain refreshing memory and recorded recollection to your witnesses before trial. 
Rehearse the foundations with them before trial. If the witnesses know you can 
refresh memory if they fail to remember a fact, the witnesses will be less nervous 
about testifying.  Same with recorded recollection. 

 
2. Use Cue Words: Use cue words to prompt the witness. For example: "Do you recall 

anything else?" "Not that I remember." "Would anything help you to refresh your 
recollection?"  "Yes."  "What is that?" 

 
 

23 Technically, refreshing recollection is not a hearsay issue, because the item used to refresh recollection is 
usually not admitted into evidence. This procedure is included here because 1) refreshing recollection is often 
a precursor to admitting hearsay as recorded recollection under MRE 803(5) and 2) attempting to refresh a 
witness's memory with a writing will often draw a hearsay objection. 
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3. Don't Be Afraid: This is not sneaky or an underhanded technique. It is a legitimate 
advocacy tool and especially appropriate for witnesses testifying about technical data, 
easy-to-forget matters such as dates, license plates, serial numbers and nanogram 
levels.  It is also useful for young, nervous, or evasive witnesses. 

 
4. Be Precise: Be sure to withdraw the document, stating for the record that you 

retrieved it, so the witness testifies from her refreshed memory and does not read the 
piece of paper. Distinguish the use of a document to refresh memory from use of the 
document as a substitute for testimony, which will require an exception to the hearsay 
rules. When you are refreshing memory, the testimony, not the document, is the 
evidence; but you still mark the document as an exhibit and it becomes part of the 
record although it is not admitted into evidence. 

 
5. Disclose to Opponent anything you use to refresh the witness's memory to opposing 

counsel.  More importantly, opposing counsel can introduce into evidence the 
portions your witness relies upon. MRE 612(b). If the document contains 
embarrassing or unhelpful information to your case, do not redact the document 
without the military judge's permission. 

 
6. Mask the Document so that irrelevant or privileged information cannot be read. The 

rule requires the military judge to redact irrelevant or privileged information. Have a 
masked copy and an original ready for inspection. 

 
7. Read the Whole Document: If your opponent uses a document to refresh a witness's 

memory, take the time to read the entire document. If your opponent is going to 
refresh a witness's memory during a break, ask to be present. You never know what 
you might learn. 

 
E. Drill 

 
1. Fact Scenario: SGT George Latrek is the witness.  He is a military police officer 

who recovered several items from the accused's house including tapes, magazines, 
articles of clothing, shoes, linen, and cards and letters addressed to his step-daughter. 
The offense occurred 13 months ago and Latrek failed to review his case file before 
testifying. When questioned by counsel, he forgets what items were seized. Latrek 
previously catalogued the items seized from the house on a DA Form 4137 
Evidence/Property Custody Document. 

 
2. Conduct the Drill: Counsel should use the seized property sheet attached after the 

sample solution to conduct the examination of Latrek refreshing his memory about 
the items he seized from the home. Critique should be based on counsel's ability to 
lay the foundation using the proper foundation questions and proper courtroom 
procedure. 

 

F. Sample Solution: 
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Q: SGT Latrek, do you recall what you removed from the accused's house? 

A: Well, not really, it has been almost a year since the apprehension and I forgot to review 
my notes before testifying today. 

Q: Would anything help you to refresh your memory? 

A: Yes.  I filled out a DA Form 4137 the day we searched the house. 

Q: What is DA Form 4137? 

A: Yes, Sir.  It's an Evidence and Property Control Document we fill out each time we take 
anything from the scene of a crime. 

Q: SGT Latrek, I'm handing you what's been marked as Prosecution Exhibit 7 for 
Identification, a copy of which I provided the defense.  Do you know what it is? 

A: Yes.  This is the 4137 I filled out the day we searched the house. 

Q: Please look over Prosecution Exhibit 7 for Identification and read it to yourself. (pause) 
I've retrieved Prosecution Exhibit 7 for Identification. 

Q: Did Prosecution Exhibit 7 for Identification help you refresh your memory? 

A: Yes. I remember now. We took several pornographic videotapes from the accused's 
bedroom, all dealing with child prostitution, some blue jeans from his closet which his 
step-daughter told us he wore the last time she was molested, two cartons of cards and 
letters written by the accused and addressed to his step-daughter. Every single one was 
sexually explicit, and finally, the bed sheets from the victim's bedroom. 
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Drill #2 Recorded Recollection 

A. Explanation: Notwithstanding attempts to refresh a witness's memory, the witness 
may still be unable to remember a given fact or set of facts. Where a witness simply 
cannot testify accurately from memory, but a written record of the fact or event was 
made nearer in time to its occurrence, the writing or record may sometimes be used in 
place of the live testimony. 

Under MRE 803(5), when there has been a written record of the fact or event, the 
writing may qualify as an exception to the hearsay rule and be read into the record 
and considered as substantive proof by the fact-finder. 

 

B. Law: MRE 803(5), Recorded Recollection, makes admissible a record that 
 

1. Is on a matter the witness once knew about but now cannot recall well enough to 
testify fully and accurately; 

 
2. Was made or adopted by the witness when the matter was fresh in the witness's 

memory; and 
 

3. Accurately reflects the witness's knowledge. 
 

4. If admitted, the record may be read into evidence but may be received as an 
exhibit only if offered by an adverse party. 

 
C. Elements of the Foundation: 

 
1. Witness has insufficient recollection of a fact or event; 

 
2. Witness had accurate knowledge at one time; 

 

3. Knowledge is reflected in a memorandum or record made at or near the time the 
event occurred; 

 
4. Copy of the record given to opposing counsel for inspection; 

 

5. Record was accurate and complete when made; 
 

6. Record is in the same condition now as when made; and 
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7. After reviewing the record, witness still cannot completely and accurately recall 
the fact or event even after reviewing the record. 

 
8. Once the above have been established, the record may be read into evidence, but 

not received as an exhibit unless offered by the opposing party. 
 

D. Practice Pointers: 
 

1. Why it's Hearsay: You are offering an out-of-court statement, the contents of 
the previous writing, for the truth of the matter asserted. 

 
2. Why it's Admissible: The writing carries circumstantial guarantees of 

trustworthiness because it was made at or near the time of the incident. 
 

3. The Writing Itself Need Not Be Made by the Testifying Witness: It suffices if 
the witness adopted the record, if made at or near the time of the event, and the 
witness testifies that the record accurately reflects his or her knowledge. 

 
4. Present Memory Is Better: The testimony will be more persuasive if your 

witness testifies from his present memory. If the witness cannot remember, try to 
refresh his memory. Only if the witness still cannot remember, lay the foundation 
for recollection recorded. 

 
5. Testimonial: Though the witness may read from the document, the evidence is 

the testimony, not the document. The writing may not be admitted into evidence 
unless offered by the opposing counsel. 

 
6. The Document Need Not Be Formal: The writing can be a scrap of paper on 

which the witness scribbled a telephone number. 

 
E. Drill: 

 
1. Fact Scenario: Johnson is an undercover officer with the installation drug 

suppression team. On 2 August 2017, he set out on a controlled buy using 
currency with pre-recorded serial numbers. Before the buy, he wrote the serial 
numbers of the five $20 bills on a piece of paper. He dated and initialed this piece 
of paper and put it in his wallet. He then conducted a controlled buy with the 
accused, PFC Thomas. At trial, counsel will ask about the serial numbers. After 
reviewing his memorandum, he still cannot recall the serial numbers of the bills. 
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2. Conduct the Drill: Counsel should use the attached list of serial numbers to 
examine Johnson and lay the foundation for recorded recollection. Critique will 
be based on counsel's ability to use the proper foundation questions and to use 
proper courtroom procedure. 

 
F. Sample Solution: 

 

Q: Officer Johnson, what were the serial numbers of the bills you used to buy the 
cocaine from the accused? 

A: I don't remember. 

Q: Would anything help you refresh your recollection? 

A: Well, I did write down the numbers of the bills I used before going out on the 
buy. 

Q: Officer Johnson, I am handing you what's been marked as Prosecution Exhibit 4 
for Identification.  Do you recognize it? 

A: Yes.  It's the note I wrote with serial numbers of the bills I used that night. 

Q: Please read it silently to yourself. 

Q: I've retrieved Prosecution Exhibit 4 for Identification.  Officer Johnson, can you 
now tell us what the serial numbers of the bills were? 

A: Sorry.  I still can't recall without referring to my piece of paper. 

Q: With regard to that piece of paper, Prosecution Exhibit 4 for Identification, when 
did you write it? 

A: About five minutes before I went out on the buy. 

Q: Are you sure it is accurate? 

A: Yes.  I was looking at the numbers as I was writing them down and I checked 
them against each other twice just to make sure. Then I put the date of the buy 
and initialed on the top right hand corner. 

Q: Is it in substantially the same condition now as when it was made? 

A: Yes, exactly.  I saw no alterations. 

Q: Officer Johnson, I'm returning Prosecution Exhibit 4 for Identification to you. 
Your honor, I ask the court's permission for Officer Johnson to testify about the 
serial numbers using Prosecution Exhibit 4 for Identification. 

DC: Objection. 

MJ: Basis? 
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DC: Hearsay, your honor? 

MJ: Objection overruled, the government has laid more than an adequate foundation 
for Prosecution Exhibit 4 for Identification to be considered as past recollection 
recorded under MRE 803(5). The witness may read the serial numbers into the 
record. 

Q: Officer Johnson, what were the serial numbers of the bills you used to purchase 
cocaine from PFC Thomas? 

A: JE09141713F, MA56582835A, JB72662847F, IL68905186F, and 
DE17260424A. 
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Drill #3 Present Sense Impression 

A. Explanation: Where a person observes an event or condition and makes a 
contemporaneous or prompt statement about that event, that statement is admissible 
as an exception to the hearsay rule. MRE 803(1). Such a statement is called a present 
sense impression. 

 
The statement must have been made at the time of the event or condition or as soon 
thereafter as possible. The statement might be offered in court by the person who 
made it-the declarant-or by someone who heard it. 

 
This hearsay exception is recognized because of the indicia of reliability: the 
contemporaneous nature of the statement describing an event while observing it 
precludes the reflection necessary for fabrication. Unlike an excited utterance, the 
event or condition observed does not have to be exciting or startling. 

 
B. The Law: MRE 803(1) makes admissible "[a] statement describing or explaining an 

event or condition, made while or immediately after the declarant perceived it." 
While there are only a few cases from military courts on this issue, much of the 
litigation focuses on the timing of the statement, that is whether the statement was 
close enough in time to the event to qualify as a present sense impression. 

 
1. In United States v. Lightsey, No. ACM 38851, decided January 10, 2017 

(unpublished opinion), the Air Force Court of criminal Appeals found admissible 
under MRE 803(1) statements of a victim made immediately after being sexually 
assaulted in the recovery room of a medical facility. The court also found 
admissible statements of the same victim made approximately 20 minutes after 
the assault. 

 
2. In Unites States v. Brown, 48 M.J. 578, 584 (A. Ct. Crim. App. 1998) (aff'd on 

other grounds), the court found that a statement made by one Special Agent to 
another, while changing places during an interrogation, about an admission of 
guilt made by the suspect in the initial interrogation was an event for purposes of 
MRE 803(1). The court held, however, that the military judge erred in admitting 
the statement as a present sense impression because there was no evidence to 
establish that the statement was made contemporaneously or immediately after the 
interview, as required by MRE 803(1). 

 
C. Elements of the Foundation: 

 
1. An event occurred; 

 
2. The declarant had personal knowledge of the event (not required to be a startling 

event); 
 

3. The declarant made the statement while observing or soon after the event; and 
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4. The statement "describes" or "explains" the event. 
 

D. Practice Pointers: 
 

1. Declarant need not testify. The benefit of a statement of a present sense 
impression is that you do not need the person who actually made the statement. 
You only need a person who heard it. This is especially helpful when the 
declarant is a small child or the spouse of the accused who suddenly becomes 
"unavailable" at trial. 

 
2. The key to admissibility. To qualify as a present sense impression, the statement 

must be made at the time of the event, immediately thereafter or at the first 
available opportunity. There is no hard and fast rule about how much time is 
considered "immediately thereafter." However, the contemporaneousness of the 
statement is crucial to its admission. 

 
E. Drill: 

 
1. Fact Scenario: The fact situation is a robbery. The witness, Chase Low, was 

walking the two blocks from the downtown subway stop to work when he 
witnessed a man in a brown jacket run past him into the subway station. An 
unidentified bystander next to him asked if he saw the man grab the woman's 
purse? Chase Low responded that he did not see the purse snatching and the 
bystander explained that he saw the guy grab the woman's black purse from her 
shoulder and tuck it inside his jacket then run past them into the subway station. 
Upon arriving in the office, approximately 10 minutes later, he went to his boss 
and said "On my way to the office from the subway, this lady's purse was 
snatched, in broad daylight." He described the details he recalled of the robber 
(twenty-something, white male, with short brown hair, wearing a brown jacket, 
jeans and sneakers) to his boss, Mr. Ron High, and repeated what the bystander 
told him about the robbery. He then proceeded to his office to work. The issue at 
trial is identification of the accused as the person who committed the robbery. 

 
2. Conduct the Drill: Counsel should examine Chase Low and lay the proper 

foundation for admissibility of the unidentified bystander's statement to him. 
Critique should focus on use of the proper foundation questions and counsel's 
emphasis on the contemporaneous occurrence of the event and the statement. 

 
F. Sample Solution: 

 
Q: Where were you on the morning of January 29, 2017, at approximately 0730? 

 
A: I was just outside the downtown subway station at the corner of Main and Broadway 

Streets, Fort Knight, Missouri. 
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Q: Why were you there? 
 
A: I was on my way to work.  I had just gotten off the subway that arrived at the downtown 

stop at 0725. 
 
Q: Did anything unusual happen? 

 
A: Yeah, a woman had her purse snatched right near where I was walking. 

Q: What did you see? 

A: Well, the only thing I saw was this guy (pointing to the accused) run past me into the 
subway station just after I got outside the door. 

 
TC: For the record, Your Honor, Mr. Low is indicating the accused. 

MJ: The record so reflects. 

Q: Did you actually see the accused snatch the purse? 
 
A: No, I only saw him run past me.  But this guy standing next to me saw it and asked me if 

I saw the guy take the purse. 
 
Q: Did he tell you he saw the robbery? 

 
A: Yes.  He described what he saw and identified the guy that ran past us into the subway 

station as the robber. 
 
Q: Do you know the person who told you he saw the accused grab the purse? 

 
A: No, I didn't catch his name.  He just turned to me after that guy ran by and asked me if I 

saw him grab the lady's purse. 
 
Q: Do you know if anyone else observed the purse snatching? 

 
A: I'm not sure, but there were several dozen people in the area going to and from the 

subway. 
 
Q: Did you speak to any other bystanders about the robbery? 

A: No. 

Q: Can you describe this person who told you about the robbery? 
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A: He was a white male, maybe thirty or thirty-five, about five foot four, he was dressed in a 

business suit. I believe I have seen him before at the downtown subway stop. He looked 
familiar, like I had seen him before, but I don't know him. 

 
Q: Where was he at the time of this robbery? 

 
A: He had exited the subway station in front of me, I'd say about 5 feet in front of me.  He 

was approximately 10 feet from the subway station door. 
 
Q: How was he facing? 

 
A: We were both heading north, away from the subway station. 

 
Q: How much time passed from the time you observed the man run into the subway station 

until the unidentified bystander told you what he saw? 
 
A: Immediately, within seconds.  I would estimate from 3-5 seconds after the man with the 

purse ran by me. 
 
Q: Do you recall what the bystander said to you? 

 
[Note: At this point opposing should object on the grounds that it calls for hearsay. Counsel 
would proceed by stating that although the statement is hearsay, it falls within the present sense 
impression exception under MRE 803(1).] 

 
A: Yes.  He turned around to me and asked if I had seen the guy that just ran past us into the 

subway station snatch that woman's purse. 
 
Q: What were his gestures? 

 
A: He was pointing at the man who had just run by us into the subway station. 

Q: Did he say anything else? 

A: Yes.  When I told him I didn't see the guy grab the purse, he said the guy just walked up 
to the lady and grabbed her black purse off her shoulder and stuck it inside his jacket. 

 
Q: What did you do then? 

 
A: I just said something like, "In broad daylight," then continued the two blocks to my 

office. 
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Q: Do you see the person that ran past you in court today? 

A: Yes.  That's him over there (pointing to the accused). 

TC: Your, Honor, the witness has again identified the Accused. 

MJ: The record will so reflect. 
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Drill #4 Excited Utterance 

A. Explanation: An excited utterance is a statement relating to a startling event or 
condition. The statement must have been made while the person was under the stress 
of excitement caused by the event or condition (i.e., following a physical attack, 
observing a shocking incident, or escaping from an abuser). Typically, an excited 
utterance is offered through the testimony of a witness who heard it; it is a hearsay 
exception recognized principally because of circumstantial guarantees of 
trustworthiness. 

 
B. The Law: MRE 803(2) makes admissible as an exception to the general bar on 

hearsay, "[a] statement relating to a startling event or condition, made while the 
declarant was under the stress of excitement that it caused." 

 
Most of the litigation around this exception focuses on 3 issues: 

1. Timing: Whether the statement was made close enough in time to the event so 
that the declarant was still "under the stress" of it. 

 
United States v. Grant, 42 M. J. 340 (1995)(CAAF held that statements made by a 
seven-year-old 36-48 hours after a sexual assault were inadmissible under 803(2) 
because they were not made under the stress of the assault. Statements were 
admissible under the residual exception.) 

 
United States v. Donaldson, 58 M.J. 477 (2003)(CAAF upheld the admission as 
an excited utterance of a 3-year-old sexual assault victim's statements to her 
mother 12 hours after the incident. Although the girl had spent the entire day with 
her mother, they had always been in the company of others. Her statement 
represented the first opportunity she had to be alone with and speak to a trusted 
adult.) 

 
2. Seriousness: Just how stressful was the event? How long would a person be 

under the stress of any given event? One may be under the stress of getting a 
paper cut for a few minutes. One may be under the stress of being raped for days. 
Can one be under stress if the person is drugged? Intoxicated? 
United States v. Bowen, 76 M.J. 83 (C.A.A.F. 2017)(Victim was intoxicated and impaired 
by a beating. CAAF rejected the victim's statements as excited utterances because the 
military judge had not made a proper determination about whether the victim declarant 
had sufficient mental capacity to be under the stress or excitement of the event. 

 
United States v. Feltham, 58 M.J. 470 (C.A.A.F. 2003)(CAAF held that a military judge 
did not abuse his discretion in admitting the statements a male sailor made to his 
roommate approximately one hour after appellant forcibly orally sodomized him. The 
military judge specifically found that the victim was still under the stress of a startling 
event; therefore, the lapse of time was not dispositive.) 

 
3. Confrontation: Was the excited utterance made under circumstances constituting 

testimonial hearsay? 
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C. Elements of the Foundation: To lay the proper foundation for an excited utterance 
under MRE 803(2), you must demonstrate that 

 
1. An event occurred; 

 
2. The event was startling or stressful; 

 
3. The declarant had first-hand knowledge of the event as a witness or victim; 

 
4. The declarant made a statement about the event; and 

 
5. The declarant made the statement while under the stress of excitement caused by 

the event. 
 

D. Practice Pointers: 
 

1. Declarant Need Not Testify: The benefit of the excited utterance exception is 
that you don't need to call the person who actually made the statement. You only 
need a person who heard it. This is especially helpful when the declarant is a 
small child or the spouse of the accused who suddenly becomes "unavailable" at 
trial. 

 
2. Degree of Excitement Varies from Person to Person: Different events strike 

people different ways. Because our vulnerabilities vary, there is no objective test 
for what qualifies as a triggering event. It "must be considered in the light and 
experience of the particular declarant." United States v. Urbina, 14 M.J. 962 
(A.C.M.R. 1982). Courts will look to the "age, physical and mental condition . . . 
[and] basis for knowing the statement to be true" when evaluating whether the 
person was excited when making the statement. 

 
3. Focus on the Opportunity to Fabricate, Not the Time Lapse: While time is 

one of the factors a court should consider in assessing spontaneity, there is no 
rigid timetable. The key is whether the declarant had time to think the event 
through and fabricate an answer; United States v. Grant, 42 M.J. 340 (C.A.A.F. 
1995). 
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E. Drill: 
 

1. Fact Scenario: The witness, Bob Thomas, was teaching basketball to a group of 
youth at noon on the outdoor courts on the corner of Elm Street and Third 
Avenue, Fort Knight, Missouri. A group of adult men were playing basketball on 
the adjacent court. One of the men, Tony, was driving for a lay-up, when he was 
suddenly struck to the ground, a pool of blood forming around his head. Bob was 
shocked and amazed. So was another man, an unidentified bystander who was 
playing in the game. The bystander was facing the action when it occurred, and 
was near Tony when he was struck. Bob overheard the bystander say "he didn't 
hit him, he was trying to block the layup and the ball went into Tony's face!" The 
issue was whether the victim was hit by the ball or punched by the accused. 

 
2. Conduct the Drill: Counsel should use the foundation question to lay the 

foundation for the bystander's statements about what he saw. Critique should 
focus on counsel's ability to lay the proper foundation and to tie the event to the 
statement. 

 
 
 

F. Sample Solution: 
 
Q: Mr. Thomas, I would like to ask you some questions about what you saw last July 29. 

Where were you at noon on 29 July 2017? 
 
A: I was at the outdoor basketball courts at the corner of Elm Street and Third Avenue, Fort 

Knight, Missouri. 
 
Q: Why were you there? 

 
A: I was teaching a basketball camp to some local kids. 

Q: Did anything unusual happen? 

A: Yeah. A guy got his nose broken. 

Q: What did you see? 

A: Well, it was pretty disgusting.  Eight guys were playing four-on-four on the court next to 
us. One of them, a real little guy, stole the ball at half-court and was going in for a lay- 
up.  A tall guy in black shorts came racing down to defend.  The little guy went up for a 
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shot, when all of a sudden he collapsed, grabbing his face. He began bleeding 
immediately, wailing, and then I saw a pool of blood. 

 
Q: How many people saw this? 

 
A: Not including the kids at the camp, I'd say eight people in the immediate area. 

Q: Did you notice their reaction? 

A:     Yes.  We were all shocked.  It happened so fast, most of us just froze in place.  As soon 
as we looked, we could see that the little guy was injured and bleeding badly. It was an 
awful sight. 

 
Q: Who else besides you was in the crowd looking on? 

 
A: There were a number of people standing on the sidelines observing. But there was one 

guy in particular who stood out. 
 
Q: What was his name? 

A: I didn't get his name. 

Q: What did he look like? 

A: He was a white male, maybe thirty or thirty-five, about five foot four, he had his shirt off, 
and I remember he was wearing really small black running shorts. 

 
Q: Where was he at the time of this event? 

 
A: He was right in front of me, at half-court, where the men were playing. 

Q: How was he facing? 

A: He was looking right where the injury took place. 
 
Q:     What was his condition right after the alleged assault? 

A:     He was just like the rest of us -- shocked and amazed. 

Q:        What was his facial expression? 

A: He had his mouth open.  I guess he was dumbfounded at first. 
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Q: What was his tone of voice? 
 
A: He was shouting in a loud voice. 

Q: What were his gestures? 

A: He was pointing at the man who had been on defense and gesturing wildly. 

Q: What was his emotional state? 

A: He was really excited and upset. 

Q: Did he say anything? 

A: Yes. 
 
Q: How much time had elapsed? 

A: About 10 seconds. 

Q: What did this man say about what he saw? 
 
TC: Objection, Your Honor. The question calls for hearsay. 

MJ: Defense counsel. Why is this not hearsay? 

DC: Your Honor, the statement is hearsay but it is admissible under MRE 803(2) as an excited 
utterance. The rule says that a statement relating to a startling event or condition, made 
while the declarant was under the stress of excitement is admissible as a hearsay 
exception. The declarant, the bystander, was present when he witnessed an exciting and 
upsetting event-the man getting knocked to the ground with a broken nose. The  
declarant, just ten seconds or so after the event, made a statement about the event. The 
circumstances show that he, like everybody else who saw it, was still under the stress of 
seeing the man injured. 

 
So we have laid the proper foundation for the bystander's statement. 

 
TC: But your honor, we do not even know who the bystander is. We have no way of cross 

examining him if he is not available. 
 
MJ: Defense counsel, how do you respond to that? 
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DC: Under MRE 803, the statement is admissible regardless of whether the declarant is 
available as a witness. 

 
MJ: All right. The objection is overruled. I find that a proper foundation has been laid under 

MRE 803(2). The witness may answer the question. 
 
Q: Mr. Thomas, do you remember the question? 

 
A: Yes. He said that the fellow in the black shorts made a clean block and the basketball just 

ended up in the little guy's face. 
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Drill #5 Statements Made for Medical Diagnosis or Treatment 
 
 
A. Explanation: A statement describing medical history, past or present symptoms or 

sensations, or a statement of the cause of a medical problem disclosed for the purpose of 
treatment or diagnosis may qualify as an exception under the hearsay rule.  This 
exception is based on the common-sense notion that people want to receive proper 
medical treatment, so they are presumed to be truthful about medical conditions when 
seeking medical treatment. To be admissible, the statement must be made to medical 
personnel (e.g. physician, nurse or psychiatrist or social worker) or to another (e.g. family 
member or babysitter) so long as the statement is made for the purpose of diagnosis or 
treatment.  The declarant is not required to testify. 

 
B. The Law: 

 
1. MRE 803(4): A statement is admissible as an exception to the general prohibition on 

hearsay if it is 
 

a. made for-and is reasonably pertinent to-medical diagnosis or treatment; and 
 

b. describes medical history, past or present symptoms or sensations, their inception 
or their general cause. 

 
2. Two Conditions: "Statements which are offered as exceptions to hearsay under MRE 

803(4) must satisfy two conditions: first the statements must be made for the purposes 
of 'medical diagnosis or treatment;' and second, the patient must make the statement 
"with some expectation of receiving medical benefit for the medical diagnosis or 
treatment that is being sought." United States v. Rodriguez-Rivera, 63 M.J. 372 
(C.A.A.F. 2006)(Statements admissible under this exception even where trial counsel 
had referred the victim to the medical professional to whom the statements were 
made.) 

 
C. Elements of the Foundation: 

 
1. The declarant made a statement of a past or present medical condition; 

 
2. The statement described the onset or source of the medical condition or injury; 

 
3. The statement was made to medical personnel (e.g. nurse, hospital staff, ambulance 

personnel, social workers, or psychiatrist) or non-medical personnel for purposes of a 
medical diagnosis or treatment; and 

 
4. The declarant or the witness who heard the statement must testify (see business 

record exception for medical record entries under MRE 803(6)). 
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D. Practice Pointers: 
 

1. Declarant need not testify. The benefit of a statement made for purposes of 
medical diagnosis or treatment is that the person who actually made the statement 
does not have to testify. You must, however, present either the declarant or a 
person who heard the statement, whether a medical care provider or family 
member. This is especially helpful when the declarant is a small child or the 
spouse of the accused who suddenly becomes "unavailable" at trial. 

 
2. The key to admissibility. What makes this evidence admissible is the 

expectation of receiving medical treatment. While there is no definitive test for 
what qualifies as a statement made for purposes of diagnosis or treatment, some 
expected medical benefit to the declarant is essential in laying a proper 
foundation.  In the case of young witnesses, the courts have relaxed this rule. 

 
3. Focus on the circumstances surrounding the making of the statement.  The 

key is whether the declarant made the statement anticipating some medical benefit 
or treatment. For young children unable to understand or appreciate the medical 
benefit requirement, all the details surrounding the statement must be scrutinized. 
Remember, the courts are more inclined to allow some leeway with statements of 
children, because of their unsophisticated sense of time and the fact that they may 
not have immediate access to someone to whom such a statement could be made. 

 
4. When faced with use of such a statement, be aware of the exception's 

limitations. While statements of the source of an injury are frequently made to 
investigators or law enforcement personnel, those statements generally are not 
admissible under this rule, particularly in light of Crawford. This may also 
include statements made to child protective service personnel, unless some 
medical benefit can be attached to the statements. Such statements may not 
qualify under this rule, but counsel should look to other exceptions to the hearsay 
rule for admissibility. 

 
 
E. Drill: 

 
1. Facts: Bernard, is the preschool teacher of Sara M., a four-year-old student at the 

ABC Day Care Center. On February 12, Ms. Bernard noticed that Sara refused to sit 
in her chair during story hour. When asked why she would not sit down, Sara said it 
hurt her "pee-pee" when she sat in the chair. Ms. Bernard took Suzy to the bathroom 
and visually examined her vaginal area. It appeared red and swollen.  She told Sara 
she would call her mother and take her to the school nurse to look at her hurt pee-pee. 
On the way to the nurse's office, Ms. Bernard asked Suzy what happened to her pee- 
pee and she responded that her mother's boyfriend, Greg, put his pee-pee on her pee- 
pee and she saw white stuff come out of his pee-pee. 
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Ms. Bernard telephoned Mrs. M. and advised Sara's mother what she observed and 
what Sara told her. Once she arrived at the nurse's office, Ms. Bernard told the nurse, 
Ms. Hathaway, that Sara told her it hurt her pee-pee when she sat down and that her 
mother's boyfriend put white stuff" from his pee-pee on her when he rubbed his pee- 
pee on hers. At trial, the issue is the source of the injury to Sara. Ms. Bernard is the 
witness. 

 
2. Conduct the Drill: 

 
a. Preparation:  Conduct this training in the courtroom if possible. 

 
b. Role Play: The supervisor will play the role of military judge. Designate counsel 

to play the roles of trial counsel and defense counsel. Another counsel or legal 
specialist should play the role of the witness.  Remaining participants will sit in 
the panel box and make appropriate objections. In your discretion, you may wish 
to appoint a counsel as the military judge. 

 
c. Execution: All counsel should be familiar with the foundation for the hearsay 

exception. Give counsel five minutes to prepare the foundation for this drill. 
Allow counsel to go through the foundation several times with notes. Have them 
lay the foundation several more times without notes. Critique will focus on the 
ability to lay the foundation with proper questions. 

 
F. Sample Solution: 

 
Q: Ms. Bernard, where were you on Friday, February 12, 2017? 

 
A: I was in my class room, Room 202, at the ABC preschool where I am a teacher. 

Q: Is Sara M. in your preschool class? 

A: Yes. 
 
Q: Was she in your class on that day? 

A: Yes. 

Q: Did anything unusual happen with Sara on that day? 
 
A: Yes.  I noticed that she would not sit down during story hour and when I asked why, she 

said her "pee-pee" hurt when she sat down. 
 
Q: Did anyone else overhear Sara when she said this? 
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A: No, there were just the two of us in the corner of the classroom.  My teaching assistant, 
Nancy, was in the far corner of the classroom with the other students. 

 
Q: What did you do when she told you her pee-pee hurt? 

 
A: Well, Sara has been a student with us for the last 2 years and I have been her teacher all 

that time. I know she refers to her vagina as her pee-pee, so I thought I should take her to 
the bathroom and look at her vagina to see if she had an injury or some other problem 
that our school nurse should look at. 

 
Q: Did you take anyone with you to the bathroom other than Sara? 

 
A: Yes, I asked the teaching assistant from another classroom to go with me. We have pretty 

strict rules about adults being alone with children. 
 
Q: When you took her to the bathroom, what happened? 

 
A: I pulled down her pants and her underpants and looked at her vagina.  It looked red and 

swollen, so I decided to call her mother and take her to the nurse for a medical 
assessment. 

 
Q: What happened next? 

 
A: I put Sara's clothes back on and told her we were going to the nurse to let her look at it.  I 

also told her we would call her mother. 
 
Q: Ms. Bernard, I want to ask you some questions about Sara and her experience with the 

nurse's office, all right? 
 
A: Sure. 

 
Q: In the two years that you have been Sara's teacher, have you ever taken her to the nurse 

before? 
 
A: Yes, on numerous occasions. 

 
Q: Could you describe some of the circumstances where you have taken her to the nurse's 

office? 
 
A: Let's see.  On several occasions she has received scrapes and scratches from playing with 

the other children in school.  On some of the occasions, my assistant or myself noticed 
the incident and took Sara to the nurse. On other occasions, she has come to us crying 
after being scratched by one of the other students.  It has never been anything serious. 
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Our school policy is to take all children with injuries, no matter how slight, to the nurse 
to make a medical determination if further care is needed. 

 
Q: How many times in the last 2 years would you estimate this has happened? 

 
A: It's hard to say, but I would guess approximately 4-6 times.  With toddlers and children 

this age, scrapes and scratches are common. Plus the kids like the "Barney" bandages 
that the nurse puts on their scratches. 

 
Q: Have there been other times that you have taken Sara to the nurse, aside from any 

injuries? 
 
A: Yes.  It is also the policy at our school that all medication is kept and administered by our 

nurse. Sara has on several occasions--approximately 4-6 that I can recall--taken 
medication for ear infections, colds and stuff like that. I can't be certain of the exact 
number, but the nurse would have the records. 

 
Q: So over the last two years, you would estimate that Sara has been to the nurse's office 

close to a dozen times? 
 
A: That is correct, based on my recollection.  It could be a few more or a few less. 

 
Q: Ms. Bernard, I'd like to go back to where I left off and ask you about this trip to the 

nurse's office on February 12, OK? Did you have any conversation with Sara on your 
way to the nurse? 

 
A: I asked Sara how her pee-pee got hurt. 

Q: What did she say? 

A: She said her mother's boyfriend Greg had put his pee-pee on her pee-pee and made white 
stuff come out of his pee-pee. 

 
Q What did you do next? 

 
A: I was shocked and appalled at what I was hearing.  I immediately reported the 

circumstances, my actions, and Sara's statement to the nurse. I felt pretty certain that 
Sara had just described being sexually assaulted by her mother's boyfriend. I then left 
Sara in the nurse's care and used the phone in her office to call Mrs. M. and report to her 
what Sara said to me. 

 
Q While in the nurse's office did you hear Sara say anything else? 
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A: Yes.  I heard her repeat to the nurse what she said to me about Greg putting his pee-pee 
on her pee-pee when asked by the nurse how she got hurt. After about 5 minutes, I had to 
go to the administrator's office to report what was happening and wait for Sara's  mother. 

 
[Note: Counsel should call both Ms. Bernard and Nurse Hathaway to testify at trial, whether the 
victim testifies or not. In preparing the testimony of Nurse Hathaway, counsel should lay the 
foundation of the circumstance surrounding the making of the statement, starting from the 
statement from Ms. Bernard when they arrive in her office, through the statements made directly 
by the victim to the nurse. Be prepared for an objection based on hearsay within hearsay for the 
statements from the victim to Ms. Bernard to Nurse Hathaway.  See MRE 805.] 
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Drill #6 Business and Military Records 
 

A. Explanation: It is often necessary in court to prove facts that are contained in 
business or military records, such as receipts or inventory lists, a record of an Article 
15, an ORB, or an ERB. The foundations for military records and for other common 
business records are virtually identical, except that many military records are self- 
authenticating, and therefore easier to introduce. But for all such records, there is a 
three-part analysis to admissibility: 

 
1. Authentication: For all business and military records, as with all documentary 

evidence, it must be shown that the record is what the proponent claims it is. 
MRE 901(a). 

 
2. Hearsay: When introducing the record to prove the truth of what is said therein, a 

foundation must be laid to demonstrate that it fits an exception to the general 
prohibition on hearsay. MRE 803(6) Records of Regularly Conducted Activity. 

 
3. Best Evidence: Finally, under the best evidence rule, the original or a duplicate 

must be produced to prove what is contained in the record. MRE 1002, 
Requirement of the Original. 

 
B. The Law: 

 
1. Authentication-MRE 901: To satisfy the requirement of authenticating or 

identifying an item of evidence, the proponent must produce evidence sufficient 
to support a finding that the item is what the proponent claims it is. 

 
2. Self-Authentication-MRE 902(4a): Documents or Records of the United States 

accompanied by Attesting Certificates. Documents or records kept under the 
authority of the United States by any department, bureau, agency, office, or court 
thereof when attached to or accompanied by an attesting certificate of the 
custodian of the document or record without further authentication. 

 
3. Hearsay Exception for Business Records (Records of Regularly Conducted 

Activity-MRE 803(6): A record of an act, event, condition, opinion, or 
diagnosis if: 

 
a. The record was made at or near the time by - or from information 

transmitted by - someone with knowledge; 
 

b. The record was kept in the course of a regularly conducted activity of a 
uniformed service, business, institution, association, profession, organization, 
occupation, or calling of any kind, whether or not conducted for profit; 
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c. Making the record was a regular practice of that activity; 
 

d. All these conditions are shown by the testimony of the custodian or another 
qualified witness, or by a certification that complies with MRE 902(11) or 
with a statute permitting certification in a criminal proceeding in a court of the 
United States; and 

 
e. Neither the source of information nor the method or circumstances of 

preparation indicate a lack of trustworthiness. Records of regularly conducted 
activities include, but are not limited to, enlistment papers, physical 
examination papers, fingerprint cards, forensic laboratory reports, chain of 
custody documents, morning reports and other personnel accountability 
documents, service records, officer and enlisted qualification records, logs, 
unit personnel diaries, individual equipment records, daily strength records of 
prisoners, and rosters of prisoners. 

 
4. Best Evidence Rule-MRE 1002: Requirement of the Original. An original 

writing, recording, or photograph is required in order to prove its contents unless 
these rules, the Manual for Courts-Martial, or a federal statute provides otherwise. 

 
5. Duplicates-MRE 1003: A duplicate is admissible to the same extent as the 

original unless a genuine question is raised about the original's authenticity or the 
circumstances make it unfair to admit the duplicate. 

 
C. Elements of the Foundation: 

 
1. Authentication 

 
a. With a Witness: The reason we want to introduce business or military 

records at trial is, most often, to get the jury to believe -- or at least to see -- 
facts contained within those records. Thus, we need to call a witness who can 
explain how those records are kept to support the inference that the 
information contained in those records is accurate. The witness does not need 
to be aware of the specific assertions contained within the records; he simply 
has to be able to identify the record and the reasons for which it was kept. The 
foundation for MRE 901(b)(1) is as follows: 

 
i. The witness has personal knowledge of the business or military's filing 

or record system; 
 

ii. The witness removed the record in question from a certain file; 
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iii. It was a proper file or entry; 
 

iv. The witness recognizes the exhibit as the record he or she removed 
from the files; and 

 
v. The witness specifies the basis on which he or she recognizes the 

exhibit. 
 

b. Without a Witness (Self-Authenticating Document): It may be that we seek 
to introduce a military record the authenticity of which is presumed (e.g., a 
record of an Article 15 or DA Form 2A or 2-1 taken from the accused's 
official files). The drill here is simpler, and does not require a sponsoring 
witness. Elements of Foundation.  MRE 902(4a): 

 
i. A document that purports to be a copy of an official record; 

 
ii. A certificate attached to the copy (the certificate must state that the 

signatory is the custodian of official records and that the document is a 
true and accurate copy of an original, official record); and 

 
iii. A certificate that bears a presumptively authentic signature or seal. 

 
2. Hearsay: Having established the authenticity of a record, we must establish that 

the contents of the report are admissible as an exception to the hearsay rule. We 
must understand that for hearsay purposes, there is no practical difference 
between the foundational elements for a "business" record and a "military" 
record. Moreover, we will see that there is a good deal of overlap between the 
foundations for authentication and for the hearsay exception. Indeed, laying the 
hearsay foundation usually serves to authenticate the record. The foundation 
under MRE 803(6) is as follows: 

 
a. The report was prepared by a person having a relationship with the agency 

preparing the report; 
 

b. The person had a duty to report the information; 
 

c. The person had personal knowledge of the facts or events reported; 
 

d. The business report was prepared contemporaneously with the events; 
 

e. It was a routine practice of the business to prepare such reports; 
 

f. The report was reduced to written form; and 
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g. The business report was made in the regular course of business. 
 

3. Best Evidence: This rule excludes secondary evidence of a writing's contents. 
Where a writing's terms are in issue, counsel must either produce an original or 
duplicate or show the excuse for the non-production of the originals and present 
an admissible type of secondary evidence. 

 

D. Practice Pointers: 
 

1. Fewer Witnesses: You need not call every witness who touched the evidence. 
The point of the chain of custody is to relieve the government from calling 
everyone in the chain. The evidence custodian is usually the best person to 
introduce the chain of custody. In addition, it is a good idea to call the individual 
who initiated the chain of custody (seized the drugs from the accused) and the 
person who closed the chain (typically the evidence custodian). But any decisions 
about whom to call in the chain of custody should be made with the post- 
Crawford decisions, Melendez-Diaz v. Massachusetts, 557 U.S. 305, (2009), and 
U.S. v. Sweeney, 70 M.J. 296 (C.A.A.F. 2011), in mind. (Not every witness in the 
chain of custody need be called, but lab reports are generally testimonial hearsay.) 

 
2. Authentication, Hearsay and Best Evidence Rule: In the case of business and 

government records, the rules of evidence impose several requirements. First, the 
records must be authenticated: That is, counsel must demonstrate that the records 
are what counsel says that they are. Second, counsel must remember that the 
declarations contained within a business record are out-of-court declarations 
offered to prove the truth of the matter contained in those records, and, thus, 
hearsay. Consequently, counsel must establish that the records meet an applicable 
hearsay exception. Finally, if the terms of the record itself is in issue, the Best 
Evidence ("original document") Rule may apply. 

 
3. Make it a Routine: Counsel will often encounter these rules when trying to 

introduce a commonly-used law enforcement document such as a chain of 
custody form typically offered through the CID or MPI evidence custodian. The 
chain of custody form is the document that goes with an item of evidence through 
the various stages of the investigation (seizure, testing, etc.).  The chain of 
custody helps to show relevance and to show that the item being offered in court 
is the item that was seized and tested by the government. Identifying the item is 
easy if it is something distinctive, like a gun or a knife; it is more difficult if the 
item is fungible, like drugs. 
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4. Unique vs. Fungible: Remember that fungible, that is, non-unique evidence 
requires a chain of custody.  It is admissible after a showing of continuous 
custody that preserves the evidence in an unaltered state. For unique evidence, so 
long as the witness testifies to the unique characteristic-"I scratched my initials 
and date on the handle of the knife,"-you don't need to show the chain of  
custody. 

 
5. Presumption of Regularity: The chain of custody reflects a presumption of 

regularity by both law enforcement and forensic personnel. "[T]he government 
benefits from a presumption of proper handling while in the custody of a public 
officer, including law enforcement officers." United States v. Ortiz, 9 M.J. 523, 
525 (A.C.M.R. 1980). 

 
6. Lab tests such as urinalysis, drug identification reports, and BAC tests, which are 

prepared specifically for court, are testimonial under Crawford and require the 
live testimony of the analyst-the declarant of the testimonial hearsay. U.S. v. 
Sweeney, 70 M.J. 296 (C.A.A.F. 2011). 

 
7. Defects: Remember, minor errors in handling or recording are not necessarily 

fatal. You need not exclude all theories of tampering or imperfection. United 
States v. Wallace, 14 M.J. 1019 (A.C.M.R. 1982); United States v. Hudson, 20 
M.J. 607, 608-9 (A.F.C.M.R. 1985). 

 
8. Avoid Signing Voucher: Counsel should avoid becoming part of the chain of 

custody on DA Form 4137. Doing so makes counsel a potential witness in the 
evidence chain. 

 
E. Drill: 

 
1. Fact Scenario: Andrew Horton is charged with murder. The body of his victim, 

his wife Angela Horton, was found in a remote wooded area on August 10, 2017. 
Her hands and feet had been bound with white duct tape. During its investigation, 
the police discovered that Andrew Horton, just a day before the murder, had 
purchased a roll of white duct tape at the local Ace Hardware store. He had used a 
Citibank Visa debit card. 

 
There was a receipt showing that a certain debit card had been used to purchase 
white duct tape. The manager and keeper of the records of the Ace Hardware 
store is Duncan Whitely. Using the information from the receipt, he could testify 
that a person using a Citibank Visa debit card with certain last four digits 
purchased a roll of white duct tape on August 9, 2017, at his hardware store. 
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2. Conduct the Drill: Counsel should lay the proper foundation to get the receipt 
admitted into evidence. The supervisor should play the military judge and another 
counsel should play defense and make all valid objections to the admission of the 
receipt. 

 
 

F. Sample Solution: 
 
Q: Could you please tell us your name. 

A: Duncan Whitely. 

Q: What do you do for a living, Mr. Whitely? 
 
A: I am the owner and manager of the Ace Hardware store on Bennington Road here in Fort 

Knight. 
 
Q: How long have you had that job? 

 
A: I've been the manager for seven years. I bought the franchise about two years ago. 

 
Q: As manager, are you familiar with how the store keeps and stores records of sales to 

customers? 
 
A: Yes. We use a standard Point of Sale system. It keeps sales and inventory records. 

Q: Is selling items to customers over the counter a regular activity at your store? 

A: Yes. About 85% of our sales occur in the store at a cash register. Traditional sales, you 
might say. 

 
Q: And how many customers come in on a daily basis to buy merchandise? 

 
A: Oh it varies day to day. Anywhere from a few dozen to a few hundred, depending on the 

season. 
 
Q: Is there a record kept of every sale at your store? 

A: Yes. A record is kept of every transaction. 

Q: Is a record kept of the name of every person who buys merchandise? 

A: Not every one, but a lot of them. 
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Q: Under what circumstances do you keep a record of the name of the purchaser? 
 
A: If the customer uses a debit card or a credit card, then we can link the purchase with the 

name on the card. The other way we can tell who made the purchase is if they are in our 
rewards system and they give us the rewards card with the purchase. 

 
Q: How is the record kept of debit and credit card purchases? 

 
A: When a customer buys something with a card, the cashier rings up the purchase, entering 

each item on the transaction record, and then swipes the card. The Point of Sales system 
automatically links the transaction with the credit or debit card. The cash register then 
produces a paper receipt showing the items purchased, identified by an abbreviated name 
and an item number, the pretax cost, the taxes, the total, and the last four digits of the 
card. The receipt also has the name of the cashier who made the sale as well as the date 
and time of the sale. 

 
Q: Would the receipt be produced at the same time as the sale?  

A: Yes. Immediately after the sale, the receipt would be produced. 

Q: Is there a record kept somewhere of the full card number and the name on the card? 
 
A: Yes, that information is recorded but does not print out on the paper receipt. That is for 

security purposes. 
 
Q: Your Honor, I am retrieving from the court reporter Prosecution Exhibit #14 for 

identification. May I approach the witness? 
 
MJ: You may. 

 
Q: Handing to the witness Prosecution Exhibit #14 for identification. Mr. Whitely, take a 

look at the document I just handed you. What is it? 
 
A: This is a receipt, a transaction record, from my store. 

 
Q: And how do you recognize it as a receipt from your store? 

 
A: It says Fort Knight Ace Hardware at the top with our address. I recognize the font, the 

color of the ink, and the general layout of information. It has the date and time of 
purchase, the items purchased, their item numbers, the cost of each item, the pretax total, 
the taxes, and the total amount. Also shown here, as usual with a debit card transaction, is 
the last four numbers of the card used to make the purchase. I see hundreds of these every 
week. 
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Q: Who enters the information about the transaction? 

A: The sales clerk who sold the items to the customer. 

Q: Can you tell who the sales associate for this transaction was? 
 
A: Yes, it was Terry Anderson. The name of the clerk is always on the receipt. 

Q: Is this an original receipt? 

A: Yes. All these receipts are stored electronically on our hard drive. I can print one out any 
time. 

 
Q: Would the original receipt produced at the time of the transaction look like this one? 

A: Yes, it would be identical. 

Q: Your Honor, at this time, I would offer Prosecution Exhibit #14 for identification as 
Prosecution Exhibit #14. 

 
DC: Objection, Your Honor. It has not been properly authenticated and it is hearsay. I also 

object on best evidence grounds because it is a duplicate. 
 
MJ: Trial counsel? 

 
TC: Sir, it has been properly authenticated. Mr. Whitely recognizes it as a receipt from his 

store. He sees hundreds of them every week. Under MRE 902(b)(1), all that is required 
for authentication is that a witness testify that the item is what it purports to be. 

 
In response to the hearsay objection, we have laid a foundation under the hearsay 
exception for records of regularly conducted activity or business records. Mr. Whitely is 
the keeper of the records and is familiar with the recordkeeping function of his Point of 
Sales system. In-store sales to customers are regularly conducted activities at the store 
and a record is routinely kept of all such sales. The record would have reflected the 
product and pricing information entered by a person with knowledge-the cashier 
handling the transaction. The record would have been produced immediately. So a 
sufficient foundation under MRE 803(6) has been laid. 

 
On the best evidence objection, I believe we are in compliance with the best evidence 
rule. First of all, the duplicate here is admissible to the same extent as the original unless 
there is some genuine question as to its authenticity. The defense has raised no such 
question. And Mr. Whitely has said that the original would be identical to the duplicate 
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he produced from the electronic record. Additionally, the best evidence rule does not 
require production of the original where the original is in the possession of the opposing 
party. Here, the original would be in Mr. Horton's possession. 

 
MJ: I agree, counsel. Prosecution Exhibit #14 for Identification has been properly 

authenticated. Further, there has been an adequate foundation laid for the receipt under 
MRE 803(6) as a business record. Finally, I find for the reasons stated by trial counsel 
that the receipt fully satisfies the best evidence rule. Prosecution Exhibit #14 is admitted. 

 
TC: Retrieving Prosecution Exhibit #14 for Identification from the witness and handing it to 

the court reporter. (Pause). Retrieving Prosecution Exhibit #14 from the court reporter 
and handing it to the witness. 

 
Q: Mr. Whitely, what does this receipt show? 

 
A: It shows that on August 9, 2017, at 10:45 a.m., a person bought from our store a roll of 

white duct tape, item #34422 CB 856, using a Citibank Visa debit card with the last 4 
digits 5647. 

 
TC: Thank you, sir. Those are the only questions I had for you. 

 
[Other witnesses in the case would have established that Mr. Horton, the accused, was issued a 
Citibank Visa debit card with these last four digits and that this card was used at Ace Hardware 
on Fort Knight on the date and time in question.] 
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Captain Thomas Darmofal, trial counsel for the 4th Sustainment Brigade, 4ID, swears in Captain Tahimy 
Espaillat, trial counsel for MEDDAC, DENTAC, WTU, Garrison, and 627th Hospital Center, in the courtroom of 
the Martinez Courthouse, Fort Carson, Colorado, August, 2017. 

 

This is the only known photograph of a special court-martial in Viet Nam, circa 1970. Prior to the Military 
Justice Act of 1968, there would have been neither a military judge nor a Judge Advocate at a special court. 
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CHAPTER 7-EXPERT WITNESSES 
 

I. SKILL OVERVIEW: 
 
All of the material on direct and cross examination of witnesses applies to direct and cross 
examination of expert witnesses: direct examination of experts should be done with single-fact 
non-leading questions and should have a simple and comprehensible structure; cross examination 
of experts should exhibit control over the witness using single-fact leading questions to gain 
concessions and impeach the witness. But there are some additional considerations to be kept in 
mind when examining experts. 

 
 

II. THE LAW: 
 

A. MRE 701-Opinion Testimony by Lay Witnesses: If a witness is not testifying 
as an expert, testimony in the form of an opinion is limited to one that is 

 
1. Rationally based on the witness's perception; 

 
2. Helpful to clearly understanding the witness's testimony or to determining a 

fact in issue; and 
 

3. Not based on scientific, technical, or other specialized knowledge within the 
scope of Rule 702. 

 
B. MRE 702-Testimony by Expert Witnesses: A witness who is qualified as an 

expert by knowledge, skill, experience, training, or education may testify in the 
form of an opinion or otherwise if: 

 
1. The expert's scientific, technical, or other specialized knowledge will help the 

trier of fact to understand the evidence or to determine a fact in issue; 
 

2. The testimony is based on sufficient facts or data; 
 

3. The testimony is the product of reliable principles and methods; and 
 

4. The expert has reliably applied the principles and methods to the facts of the 
case. 

 
C. MRE 703-Bases of an Expert's Opinion Testimony: An expert may base an 

opinion on facts or data in the case that the expert has been made aware of or 
personally observed. If experts in the particular field would reasonably rely on 
those kinds of facts or data in forming an opinion on the subject, they need not be 
admissible for the opinion to be admitted. If the facts or data would otherwise be 
inadmissible, the proponent of the opinion may disclose them to the members of a 
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court-martial only if the military judge finds that their probative value in helping 
the members evaluate the opinion substantially outweighs their prejudicial effect. 

 
D. MRE 704-Opinion on an Ultimate Issue: An opinion is not objectionable just 

because it embraces an ultimate issue. 
 

E. MRE 705-Disclosing the Facts or Data Underlying an Expert's Opinion: 
Unless the military judge orders otherwise, an expert may state an opinion - and 
give the reasons for it - without first testifying to the underlying facts or data. The 
expert may be required to disclose those facts or data on cross-examination. 

 
III. GENERAL CONSIDERATIONS: 

 
A. Do you need an Expert? Sometimes there is a risk of alienating the panel by 

presenting technical or scientific testimony from experts on an issue which the 
panel is perfectly capable of figuring out on its own. For example, in some sexual 
assault cases, expert testimony on counterintuitive victim behaviors is helpful; in 
other such cases, the victim can best explain his or her motivations, and expert 
testimony may just confuse the issue. Also, setting up a "battle of the experts" can 
sometimes divert the panel's attention from more important issues in a case. A 
preliminary question is whether to present expert testimony at all. 

 
B. Lay opinions are admissible to establish many facts, such as 

 
1. The value of one's own property; 

 
2. Handwriting comparisons; 

 
3. A familiar voice; 

 
4. The speed of a moving car; 

 
5. General physical appearance; 

 
6. General mental condition; 

 
7. Odors; 

 
8. Noises; 

 
9. Sensations such as pain; 

 
10. Recognizing another person; and 

 
11. Customary practice based on habit. 
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C. Expert Sometimes Required: For certain kinds of testimony, we will almost 
always rely on an expert: 

 
1. Cause and manner of death in homicides; 

 
2. Motor vehicle accident reconstruction; 

 
3. Non-accidental injury in rape or child abuse cases; 

 
4. Ballistics and firearms analysis; and 

 
5. Materials analysis such as paint comparison or presence of accelerants in an 

arson. 
 

D. Areas You May Consider Using an Expert: It can sometimes be useful to use 
an expert to educate the panel in areas in which the average person has little or no 
experience. Such witnesses can sometimes prevent your opponent from exploiting 
popular misconceptions: 

 
1. Domestic Violence: Consider using a psychologist, therapist, or social worker 

to explain the many counterintuitive behaviors that are commonly observed in 
domestic violence victims, such as remaining with an abusive partner, 
minimization, recantation, or efforts to protect the abuser. 

 
2. Child Sexual Abuse and Adult Rape: Consider using a psychologist, social 

worker, police officer, or pediatrician to explain many counterintuitive 
behaviors that are commonly observed in child victims of sexual abuse and 
adult victims of rape such as 

 
a. Delayed reports; 

 
b. Feelings of love or affection for the perpetrator; 

 
c. Recantations; 

 
d. Post-traumatic stress disorder; 

 
e. Minimizing abuse; and 

 
f. Child sexual abuse accommodation syndrome. 

 
E. Expert Consultant: There also may be occasions in which you may want to hire 

an expert only as a consultant, not to testify, but to assist in preparing for the 
opponent's expert witnesses. Hiring someone as a consultant rather than as a 
witness can help to effectively cross-examine the opponent's expert without 
risking the so-called "battle of the experts." 
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IV. CHOOSING THE RIGHT EXPERT: 
 

A. Price: Experts can range in price from free-the lab analyst from USACIL-to 
several thousands of dollars a day for nationally recognized scientists. But be 
careful not to equate high price with good results. Make sure all the other criteria 
add up before just hiring the expensive expert. 

 
B. Expertise: Read the resume critically. Check to see that the experience/education 

section matches your issue. 
 

C. Courtroom Experience: See how many times the expert has testified in court - 
not just in depositions. Find out how many times he or she has been qualified as 
an expert; great expertise means little without the ability to convey knowledge to 
the panel and to withstand cross-examination. Ask if the expert has ever been 
offered as an expert and not recognized as one by the court. 

 
D. Objectivity: Is this expert a hired gun for one side or does she testify for both the 

prosecution and defense? The more balanced the experience, the more objective 
the witness will appear to the panel. If the expert has testified mostly for one side 
or the other, ask why. Sometimes experts are consulted regularly by both sides but 
render opinions unfavorable to one side and end up being used less frequently by 
that side. This may actually bolster the expert's objectivity. 

 
E. Clarity of Communication: If this is an expert you are going to present to the 

panel, is the expert capable of communicating technical points in a manner 
understandable by lay people? If you are confused by the person's explanations, 
the panel will likely be confused too. 

 
F. Rely on your Network: If you are unfamiliar with a particular expert, check with 

your JAG colleagues. Both the Defense Counsel Assistance Program and the Trial 
Counsel Assistance Program keep files on many expert witnesses listed on their 
respective websites and can help you vet them for your own use or prepare cross 
examinations. 

 
V. WORKING WITH THE EXPERT BEFORE TRIAL: 

 
A. Pretrial Preparation is critical in presenting expert testimony. Success in 

presenting experts will often depend on how well you have prepared them in 
advance. Don't assume you can send the investigation to the expert with a trial 
date and just call her to the witness stand. Remember that the contracting process 
for expert witnesses can take significant time. You should start the process of 
selecting an expert well in advance of your trial date. 

 
B. Nail Down the Deal: Get business out of the way. If this is an expert you are 

paying, make sure to discuss all financial aspects of the witness's involvement up 
front. Ask what the hourly rate is, how much is charged for travel, whether hourly 
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rates for hearings, depositions, and trial are door-to-door, etc. This conversation 
can be somewhat uncomfortable, but it will save you grief in the long run. You do 
not want your expert refusing to travel to your trial because you haven't paid her. 

 
C. Nail Down the Schedule: Discuss the trial schedule as well as the discovery 

schedule. Be clear about deadlines for disclosing the opinion and any other 
deadlines you may face. Find out about any scheduling difficulties the expert 
faces. 

 
D. Ask What the Expert Needs: Ask right up front what you need to send out- 

police reports, photos, autopsies, summaries-and get them everything they ask 
for right away. This sets a good tone for the relationship as well as avoids the 
delays of getting out material in dribs and drabs. 

 
E. Meet: Once the opinion is generated, meet with the expert immediately to discuss 

it. Chances are, the report will be brief and contain little background information. 
This initial meeting is your chance to understand the opinion and its basis in 
detail. 

 
F. Get a Primer: Your goal is not to know everything your expert knows. That is 

unrealistic. But you should develop a working understanding of the technical or 
scientific area sufficient to understand the opinion and its underpinnings. You 
should also be able to explain it in simple terms to people with no technical 
background. 

 
During this initial meeting, you should also explore the major weaknesses in your 
case and whether there are any controversies in the scientific or technical field 
about the subject matter of the opinion. Better to know these things now than on 
the eve of trial. 

 
G. Get Reading Material: Have the expert provide copies of any articles, papers, 

books they have written. Familiarize yourself with these prior to trial-your 
opponent will be doing this. If there is anything damaging in the expert's writings, 
you need to know it early. 

 
H. Recent History: Ask about the last few cases the expert has been involved in. 

Look at written reports, if available. Find out who the attorneys involved were 
and give them a call. "Anything we need to know about Dr. So-and-So?" Find out 
if any court has ever refused to qualify them. Find out if the expert advertises and 
look at any ads. Some of them might surprise you. 

 
VI. FINAL TRIAL PREPARATION: 

 
A. Importance: Shortly before trial, a final comprehensive meeting should take 

place to plan the direct exam. Adequate final preparation is essential with 
experts. Whereas with lay witnesses, there is often a certain amount of flexibility 
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at trial, there is no excuse for this with experts. Your job is to make sure that the 
opinion being offered is as clear to the panel as possible. 

 
B. Language: Discuss in advance all terms of art and learn their definitions. Make a 

list of the technical terms that will be used. Find a way to explain these terms 
simply. 

 
C. Questions: Use the witness to help formulate your direct exam. Some expert 

witnesses even come equipped with a prepared set of foundational questions. 
Discuss the structure of the direct examination: Education, experience, 
qualification as expert, involvement with this case, opinion, basis of opinion and 
explanation of opinion, etc. Discuss the cues you will use in transitioning from 
one topic to the next. 

 
D. Visuals: The fact that you have opted to use an expert means that you are 

teaching the members something beyond their normal experience. You will be far 
more effective in doing this if you use visual aids, since many people are visual 
learners. Discuss with the witness those visual aids that will best illustrate the 
opinion: 

 
1. Models of vehicles or body parts? 

 
2. PowerPoint slides? 

 
3. Charts? 

 
4. Props, pointers, colored markers, easels? 

 
5. Demonstration? 

 
6. Digital reconstruction? 

 
Leave enough time to work with your expert to design effective visual means of 
communicating the basis of the opinion to the panel. Then work with the visual 
presentation, whatever it is, until it is smooth. It must be smooth. (See Chapter 
8-Trial   Visuals). 

 
E. Prepare your Expert for Cross Examination: By the time you are in final trial 

preparation with an expert, you should have a pretty good idea where the 
opposing side is coming from. Share all information you have from opposing 
counsel with your witness, including the expert opinion, any underlying materials, 
and any pretrial discovery hinting at your opponent's theory. Have the expert 
comment candidly. This is your chance to do two things: prepare your witness for 
cross-examination and prepare yourself to cross-examine the opposing expert. 

 
VII. PRESENTING THE EXPERT OPINION AT TRIAL: 
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A. Opening Statement: It is usually not essential to go into a lot of detail about 
experts during opening statement. It is often more effective simply to state as fact 
what you will prove through an expert later. Also, try to avoid using the word 
"expert" during opening statement. You should try to preface expert testimony by 
simply describing how the witness will help the panel understand the evidence. 

 
1. Example: "Jake Clanton died from those gunshot wounds. These shots were 

fired at close range from the defendant's gun." 
 

2. Example: "Like so many children living with sexual abuse, Tanya was afraid 
to tell anyone what was happening to her. It is very difficult for children to talk 
about this kind of thing, and many children never disclose sexual abuse, 
especially when it is at the hands of a loved one." 

 
3. Example: "Will Blanding acted in self-defense and the injuries on his arms and 

hands prove it." 
 

4. Example: "These injuries were not caused by force. The sex here was rough, it 
was even acrobatic. But it was consensual." 

 
5. Example: "You will learn from Dr. Allen that the blood stains in the house tell 

a story: that the murder occurred upstairs and the body was moved afterwards 
to where it was later found." 

 
B. Direct Examination or The Six Es: All your hard work before trial has led up to 

this point, so you should take your time and be thorough in presenting the expert 
opinion. There are two goals that guide your direct examination: 

 
• Clarity: That the opinion and the reasons supporting it be absolutely 

clear to the panel; and 
 

• Credibility: That the opinion be believed by the members. 
 

To achieve these two goals, you must show how intelligent, objective, and 
reasonable your witness is and engage in a thorough and clear explanation of the 
opinion. A useful structure for presenting the testimony of an expert witness is 
“The Six Es:” Education, Experience, Esteem, Examination, Expert Opinion, 
Explanation. 

 
 

1. Education: Go through the witness's resume. Most obviously, if there are 
formal academic requirements in a particular field, such a required 
accreditation, then you should go over these. But also, have the witness explain 
any education specifically focusing on the area of the opinion. Did the witness 
attend a particularly well-regarded school? Go over the quantity of education as 
well as the quality. Focus here on how the education is especially relevant to 
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the question at hand. 
 

2. Experience: Experience is key to a witness's credibility and is sometimes the 
sole basis for qualification as an expert. More commonly, education combines 
with experience to create true expertise. You should emphasize the 
combination of experience and education, particularly as it relates to the 
specific area of the expert opinion. You should also have the witness explain 
why experience is important. 

 
3. Esteem: Beyond education and experience, you should bring out the factors 

that add value to a witness's expertise. Some examples are the following: 
 

a. Professional affiliations; 
 

b. Positions of leadership in a particular field such as board and task force 
appointments; 

 
c. Faculty positions including courses taught and for how long; 

 
d. Publications, especially those in the field of the expert opinion and closely 

related areas; 
 

e. Professional awards or other recognition within the field of expertise; and 
 

f. Community or humanitarian service whether related to the fields of 
expertise or not. 

 
4.Qualification: Before proceeding to the next "E," many courts require formal 

acceptance of the witness by the court to render an opinion. This is the time to 
ask the military judge to recognize the witness as an expert in a particular field, 
thus allowing the witness to render an opinion. Be specific about the field in 
which you ask the military judge to recognize the expert; make sure it is 
specifically the scientific or technical field at issue. The military judge will 
usually allow voir dire by opposing counsel before recognizing the witness as 
an expert if there is a valid reason for doing so. 

 
Note: Sometimes opposing counsel will interrupt the "education, experience, 
and esteem" portion of our direct examination to stipulate to the witness's 
qualifications. Opposing counsel is not doing this to be polite or to save time; it 
is intended to interrupt the flow of your direct examination and to prevent the 
panel from hearing the extent of his or her expertise. If this happens, do the 
following: 

 
• politely thank opposing counsel for the stipulation; 
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• ask the court to note for the record that the witness will be allowed to render 
an opinion as an expert in the particular field; 

 
• continue exactly where you left off when the offer to stipulate came. 

 
This re-asserts your control over the direct examination and allows the panel to 
hear how well-qualified your witness is. You might be able to shorten the direct 
exam somewhat in light of the stipulation, but it is important for the panel to get 
a complete picture of the witness's credentials. 

 
5.Examination: What did the expert examine in forming the opinion? After 

establishing how the witness became involved in the case, have the expert set 
forth what materials, reports, and other documents he or she reviewed in 
preparation for testimony. Here, you should be as complete as possible. The 
more complete the amount of information reviewed, the more reliable the 
opinion. Also, this allows you to draw a sharp contrast where your expert has 
reviewed everything and the opposing expert has reviewed only a fraction of the 
available information. 

 
6.Expert Opinion: Once the stage has been set with the first four E's, have the 

witness render the opinion in as concise and complete language as possible. 
This should be done up front to put the rest of the examination in context. 

 
a. Example: 

 
Q: Dr. Bundy, after reviewing the material you have just described, were you 

able to determine the cause and manner of death? 
 

A: Yes, I was. 
 

Q:  And what was the cause of death? 

A:  Two gunshot wounds to the head. 

Q:     What was the manner of death? 

A: Homicide. 
 

Q: Could you please explain how you were able to determine the cause and 
manner of death? 

 
b. Example: 

 
Q: Dr. Gladstone, did you review the medical information on the alleged 

victim, Tanya M., in this case? 
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A: Yes, I did. 
 

Q: And were you able to form an opinion about the cause of those injuries? 

A: I was. 

Q: What was that opinion? 
 

A: In my opinion, these injuries were likely caused by an accidental scalding 
and not deliberate conduct. 

 
Q: Could you please step down and, using this diagram, explain to the panel 

how you formed that opinion? 
 

c. Example: 
 

Q: Lieutenant Stratton, after reviewing the roadway debris, the vehicles 
involved, and reviewing the measurements you described, were you able 
to form an opinion about how this crash occurred? 

 
A: I was. 

 
Q: How did it occur? 

 
A: This crash occurred because the Ford Explorer traveling in the southbound 

lane crossed over the double yellow line at approximately 73 miles an 
hour and struck the front left corner of the Toyota Camry which was 
traveling at 55 miles an hour in the northbound lane. 

 
7. Explanation: Now that the opinion is on the record, the real work begins. The 

explanation of the opinion is the heart of the direct examination of your expert. 
The explanation must be clear, logical, and justifiable. 

 
a. Show and Tell: This is the time to get the witness out of the box, put him or 

her in front of the panel with a pointer, and pull out the visuals. If you have 
done your homework, you should be able to trust the witness to take the lead 
at this point and engage in narrative under the attorney's guidance. Consider 
the following kinds of visuals displayed either as scanned photos displayed 
through a projector, foam core exhibits presented on an easel, or using the 
actual physical evidence displayed in front of the panel or with an evidence 
camera, ELMO, or digital display: 

 
i. Clothing 

 
ii. Weapons (don't point the gun in the direction of the panel, even after 

demonstrating that it is unloaded) 
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iii. Photos 
 

iv. Diagrams 
 

v. Bullets 
 

vi. Schematic drawings 
 

b. Note: Step Into the Present: In the modern courtroom, the once common 
practice of showing the witness a photo or diagram, having the witness 
explain its significance, and then publishing the exhibit to the panel by 
having them pass it to each other is obsolete. Rather, use visual displays to 
make sure that all members are perceiving the image at the same time the 
witness is explaining it. This may mean going to the office store for a foam 
core blow-up, using an overhead projector, or using a computer projector to 
display scanned images. 

 
c. Bigger is Better: At a minimum, visuals should be visible. A common 

mistake attorneys make when using visual media is producing a complicated 
display that the members cannot read or cannot see. Avoid charts filled with 
text that cannot easily be read from the panel box. White space is good. 
Think simple, clear, and bold. 

 
d. Close the Deal: Remember to introduce any visuals as exhibits so you can 

remind the panel during closing argument what the expert said. Also, once 
an exhibit is admitted into evidence, opposing counsel cannot alter it in any 
way so as to coopt your display. 

 
e. Language: Just as the opinion should be expressed in simple language, the 

explanation should be expressed in simple language. This does not mean 
"dumbing it down," but making sure that technical terms are explained in 
words that can be understood by a reasonably intelligent person. If the 
expert says "cranium," ask what a cranium is until the expert says "head." If 
the witness says, "Vehicle A impinged on the A pillar of Vehicle B," ask, 
"Do you mean the SUV hit the Ford in the side by the edge of the 
windshield?" 

 
C. Closing Argument: In closing argument, we have a chance to do several things 

to underscore the expert's opinion: 
 

1. Recapitulation: During closing, you can restate the essence of the witness's 
testimony and use any exhibits now entered into evidence to illustrate the 
opinion. 
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2. Cleanup: If the witness experienced any problems on the witness stand, here is 
a chance to state the opinion cleanly and clearly. 

 
VIII. CROSS EXAMINATION OF EXPERT WITNESSES: 

 
How to Cross Examine Experts Effectively1: Cross examining expert witnesses is a lot harder 
than cross examining lay witnesses. This is because experts are by definition very well-versed in 
some technical or scientific field that you do not know as well. And it is also because many of 
them are professional witnesses who know how to look impressive, explain complicated 
concepts, and be evasive-or downright dishonest-while appearing calm, authoritative, and 
sincere. 

 
All Cross Examination Rules Apply: All the rules of cross examination that you learned in 
Chapter 5 apply to expert witnesses. There are just a few additional concepts that will help you 
be more effective when faced with an expert witness. 

 
A. Some General Rules: 

 
1. Remain Calm and Above the Fray: Here is a common courtroom scenario: 

the opponent's expert has just rendered an opinion that, if believed by the 
panel, will cause major damage to your case: the victim was incapable of 
consent, the injury is consistent with forcible anal penetration, or your client is 
highly likely to recidivize. Because you care about your case and you believe 
the opponent's witness is a charlatan, you are angry. You are not thinking 
about a well-conceived cross examination; you want revenge. You do not just 
want to cross examine the expert-you want to destroy the expert. You want 
blood. 

 
2. Stop and Breathe: Now is the time to stop and take a deep breath. 

You cannot effectively cross examine a critical witness if your temper gets the 
better of you. 

 
3. Think of the Panel: In addition, keep in mind that the panel might identify 

with the expert. They very well might be favorably impressed with the person 
you think is a dishonest and pompous blowhard. The panel might appreciate 
the way the expert made it all seem so simple. The panel might be impressed 
with her lofty credentials. And the panel will likely not understand why you 
are being overly aggressive, rude, or argumentative with the witness. 
Remember, the panel members are neutral. They don't see the trial as a battle 
between good and evil, the way you might. Rudeness or aggression by counsel 
are most often held against the attorney, not the witness. So, 

 
a. No Arguing; 

 

1 Adapted from McElhaney, James W., McElhaney’s Litigation, American Bar Association 
(1995), pp. 61-65, 164-168. 
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b. No Sarcasm; 
 

c. No Sneering; 
 

d. No Aggression or Overbearing Demeanor; 
 

e. No Whining to the Judge; 
 

f. Use a Calm, Polite Tone Throughout Cross Examination. 
 

4. Choose the Right Tool: The most effective cross examinations of expert 
witnesses are conducted with a scalpel, not a howitzer. 

 
5. Do Not Attack the Opinion Directly: The expert is NOT going to reverse his 

or her opinion under cross examination, no matter how flimsy the reasoning or 
ridiculous the conclusion. The more you try to refute the opinion directly, the 
more the witness will restate and reaffirm the opinion. So trying to prove the 
opinion wrong during cross examination of the expert is almost always 
counterproductive. 

 
6. Pick Battles you Can Win: You as the cross examiner get to choose which 

topics you cover with the expert. So you should pick only battles you can win. 
 

B. Seven Battles You Can Win: Planning and preparation are nowhere more 
important than with expert witnesses. You will not outsmart the witness in his or 
her field of inquiry, but you can use the expert to help your case and find a few 
nuggets for closing argument. 

 
1. Make Their Expert into Your Witness: While the expert may disagree with 

your expert on an ultimate conclusion, there will always be aspects of the 
expert's report that will agree with your theory of the case. Find them all and 
point them out. Facts are twice as credible when proven through an adverse 
witness. So find all areas of agreement between your theory and their expert's 
report and list them out. For example, in a case where an expert has testified 
that the anal injury is consistent with forcible anal penetration, consider the 
following: 

 
Example: 

 
Q: Sir, this child had visible damage to the anal tissue, correct? 

A: Yes I agree that there was damage. 

Q: And one of the ways that damage may be caused is severe and chronic 
constipation, correct? 
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A: Correct. 
 

Q: And you saw no evidence of any damage to the vulva, labia, or vaginal 
canal, correct? 

 
A: That is correct. 

 
Q: And you saw no bruising or scratching of the face such as might have 

been caused by being punched? 
 

A: Right. 
 

2. Point Out Limitations in The Science: Cases often hinge on things that the 
expert cannot know, such as whether the wounds were inflicted in self-defense 
or what a person's particular intent was at the moment a thing happened. 

 
a. Example: 

 
Q: Dr., you have described the depth of this stab wound as six inches. But 

you can't say whether the victim was moving toward the stabber or 
away from the stabber when the wound was inflicted, correct? 

 
A: No. 

 
Q: You cannot tell whether a particular gunshot wound was inflicted 

purposely or accidentally, can you? 
 

A: Of course not. 
 

b. Example: 
 

Q: So your opinion is that the DNA collected at the scene is that of my 
client? 

 
A: Correct. 

 
Q: But you cannot say how long ago that DNA might have been deposited 

at the crime scene, can you? 
 

A: Right. We can't do any temporal analysis. 

Q: Could have been ten years ago? 

A: Sure. 
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Q: Could have been the week before it was collected? 

A: Right. 

Q: And your DNA test cannot say anything about who else was at the 
crime scene unless they left DNA behind, right? 

 
A: Right. 

 
3. Point Out Limitations in The Qualifications: There will often be 

deficiencies in the resume, particularly in comparison to your expert. For 
example: 

 
a. the government will often call experts that are employed by the 

government, such as lab analysts; 
 

b. your expert might be better qualified, such as possessing a higher 
professional certification; or 

 
c. the expert might be a professional expert-someone who spends a lot of 

time in court rather than in the field. 
 

4. Where did the Facts Come From? Experts are usually dependent on the 
person who hired them to provide them with the facts upon which their 
opinions are based. This information might be accurate or might be 
inaccurate. Experts rarely do anything to verify this information. 

 
a. Is the opinion based on facts supplied by others? 

 
b. Did the expert verify those facts? 

 
c. Was the expert supplied with ALL the facts or just a fraction? 

 
d. Example: (Firearms Expert) 

 
Q: So Mr. Bugby, as I understand your testimony, you base your opinion 

in part on the crime scene reports supplied to you by the prosecutors, 
correct? 

 
A: Yes, those were the reports I was given. 

 
Q: You have no way of knowing whether those reports are accurate? 

A: What do you mean? 

Q: You didn't visit the crime scene? 
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A: No. 
 

Q: You took no independent measurements? 

A: No. 

Q: You did not speak with the crime scene techs? 

A: No. 

5. Point out Careless Mistakes: A very effective method of creating reasonable 
doubt is to point out several little careless mistakes, and then let the witness 
dismiss them as unimportant: 

 
a. Example: (Toxicologist) 

 
Q: Dr. Smith, looking at page 4 of your report-you state that there   was a 

certain level of alcohol represented by nanograms per millimeter? 
 

A: Yes. That was a typo. 
 

Q: You meant to say nanograms per milliliter, not millimeter. 

A: Yes. 

Q: But that was just an oversight? 

A: Yes. 

Q: That wouldn't affect your overall opinion? 

A: Certainly not. 

Q: On page 7 of your report, you accidentally stated that the sample 
collected was plasma, correct? 

 
A: Yes it should have stated that the sample was whole blood. 

 
Q: Again, just an oversight. Wouldn't affect your overall opinion? 

A: Certainly not. 

Q: And on page 8 of your report, you refer to lab #77074? 

A: Yes. 
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Q: The actual lab # is 77047, isn't it? 
 

A: Oh, I must have transposed the numbers. 

Q: Again, just an oversight? 

A: Yes, just a typo. 
 

Q: And that oversight wouldn't affect your overall opinion? 

A: Certainly not. 

6. Expose Bias: Bias can be exposed by showing that 
 

a. The witness works for the government; 
 

b. The witness testifies for one side only; 
 

c. The witness is being paid a large amount of money. But be careful here. 
Everyone in the courtroom is being paid for being there. They will only 
hold it against the witness if it is an unusually large fee. Playing the 
"Large Fee" card is most effective when coupled with other effective 
means of attack; 

 
• “All the justice money can buy.” 

 
• “She is a Jukebox Witness. You pop in the money and she starts 

singing.” 
 

7. Impeach with a Learned Treatise: On rare occasions, you might run across 
a learned treatise that contradicts some or all of the witness's opinion. This 
can be very powerful evidence to undermine the expert. However, under Rule 
803(18) the treatise must be recognized as authoritative by the witness, by the 
court, or by another witness. Don't rely on the expert you are cross examining 
to recognize the treatise unless it is a treatise they cannot help but recognize 
such as the Diagnostic Statistical Manual (DSM) V, Grey’s Anatomy, or 
Stedman’s Medical Dictionary. 

 
 
References for Further Reading: 

 
Steven Lubet and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National Institute for 
Trial Advocacy (2015), pp. 193-229. 
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McElhaney, James, McElhaney’s Litigation, American Bar Association (1995), pp. 61-65, 
164-168. 

 
McElhaney, James, McElhaney’s Trial Notebook, American Bar Association (2005), pp. 
483-534. 

 
Mauet, Thomas, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017), pp. 381- 
446. 

 
Stern, Herbert J., Stephen A. Saltzburg, Trying Cases to Win, American Bar Association 
(2013), pp. 337-54. 

 
View Video Vignette #12, Qualification of an Expert Witness in U.S. v. Anderson, and 
Video Vignette #18, Cross examination of an Expert Witness in U.S. v. Anderson, available 
on the digital version of The 2018 Advocacy Trainer. 
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I. GOAL: 

DRILLS 

 

Goal: The goal of the following drill is to improve counsels' ability to conduct a well-structured 
direct examination and an effective cross examination of an expert witness. 

 
II. HOW TO CONDUCT THIS DRILL: 

 
A. Materials: A curriculum vitae of Dr. Klondike is included. 

 
B. Persons Needed: You will need one trial and one defense counsel, a person to play the 

role of the judge, and a person to play the role of the witness. 
 

C. Instruction: The supervisor or a delegate will give 15-30 minutes of instruction on 
special considerations for examining expert witnesses. 

 
D. Preparation: Participants and the witness will then be given 30 minutes to prepare using 

the materials provided. 
 

E. Conduct the Drill: Participants will use the materials provided to prepare a direct 
examination or cross examination, as needed. The drill should then be conducted in a 
courtroom or a classroom set up as a courtroom. Participants will perform their respective 
parts as if in a real court-martial or 32 hearing. After the drill, the supervisor will critique 
based on the effectiveness of the direct examination or cross examination of the expert. 
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Prosecution Drill-Get the Expert Witness Qualified: Use the curriculum vitae of Dr. 
Klondike, below, to lay the foundation for his qualification as an expert witness in forensic 
toxicology. Counsel should use the structure as outlined in the Six E's section above for this 
portion of the examination. 

 
Defense Drill: Defense should make all valid objections and structure a cross examination based 
on the CV. 
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CURRICULUM VITAE 
Paul Klondike 

Forensic Toxicology Drug Testing Laboratory 
2490 Wilson Street 

Fort Meade, Maryland 20775-5375 
(301) 677-7085 

 
EDUCATION 

1991, Canaan High School, Canaan, Connecticut 
1995, B.S. Chemistry, Providence College, Rhode Island 
1997, M.S. Organic Chemistry, California Institute of Technology, Pasadena, California 
2001, Ph.D. Forensic Chemistry, Puget Sound University, Tacoma, Washington 

 
AREAS OF SPECIALIZATION 

Microbiology, biochemistry (including intermediary metabolism), immunology, virology, 
human anatomy and physiology 

 
TEACHING EXPERIENCE 

Graduate assistant while attending Puget Sound University, 1999-2001. In that capacity, 
I taught the laboratory portion of the following courses: Biology, Organic Chemistry, 
Anatomy and Physiology, and Microbiology 

 
 
ADDITIONAL TRAINING 

1996, Capillary Columns and Gas Chromatography, Dr. Emil Jennings, University of 
Heidelberg, Germany 

 
1994, Radioimmunoassay Training Program, Roche Diagnostic Laboratories, 

Washington, D.C. 
 

1992, Fundamentals in Forensic Toxicology. Pharmacologic Concepts seminar 
sponsored by the American Academy of Forensic Sciences 

1989, Forensic Toxicology Seminar, Armed Forces Institute of Pathology 

LABORATORY EXPERIENCE 
January, 2012 - Present: Fort Meade Forensic Toxicology Drug Testing Laboratory. 
Supervisory Chemist, Lab Certification Officer/Quality Assurance Officer. Routinely 
performing internal quality assurance audits on all sections of the laboratory to ensure 
compliance with strict quality assurance standards,  evaluating and certifying scientific 
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and forensic data in the analysis of urine for drugs of abuse, testifying in court 
proceedings, and certifying litigation packets. 

 
October 2004 - December, 2012: 10th Medical Laboratory, Landstuhl, Germany. 
Virology section: Responsible for processing, assigning protocol, inoculating, and 
reading the results of incoming specimens. Toxicology section: Primary gas 
chromatography operator and primary atomic absorption operator in the toxicology 
instrument lab. I also developed the use of a Mozart assisted thin layer chromatography 
system currently used worldwide to prepare specimens for gas chromatography injection. 

 
PUBLICATIONS 
Willette & Klondike, Interpreting Cannabinoid Assay Results, Continuing Education for Syva 
Customers, Winter 2006. 

 
Klondike, Marijuana, the Passive Inhalation Defense, and Marked Degrees of Separation, 
AMERICAN JOURNAL OF TOXICOLOGY, April 2014. 
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SAMPLE SOLUTION 

Qualifying the Expert Witness 
 

Q: Sir, are you Dr. Paul Klondike, last name spelled K-L-O-N-D-I-K-E? 

A: Yes, I am. 

Q: Are you a civilian employee of the United States Government? 

A: Yes. 

Q: Where are you employed? 
 

A: I'm currently employed as the supervisory chemist at the Forensic Toxicology 
Drug Testing Lab, Fort Meade, Maryland. 

 
Q: What does a supervisory chemist do? 

 
A:    I'm essentially the foreman of a five person section.  I oversee the operation of the 

lab when I'm there, which is most of the time. The only time I'm absent is when I 
am testifying in court or taking continuing education courses. 

 
Q: Dr. Klondike, I'm going to ask you about your formal educational background. 

What did you study as an undergraduate? 
 

A: Well, it was primarily chemistry, although I also took several humanities courses 
just to round out my education. 

 
DC: Your honor, the defense is willing to stipulate to Mr. Klondike's qualifications to 

testify as an expert in this case. 
 

TC: Very well. Your honor, the government requests that the Court recognize Dr. 
Klondike as an expert in the field of the biochemical testing and analysis of urine 
samples for the presence of illegal drugs. 

 
MJ: Very well, in light of the stipulation, the witness is so qualified. Proceed. 

TC: Dr. Klondike, where is your first degree from? 

A: My first degree is a Bachelor of Science in chemistry from Providence College, 
Providence, Rhode Island. 

 
Q: Did you receive any honors? 
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A: Yes.  I graduated with highest honors, finishing 15th out of 980 students and was 
the number one science student in my class. 

 
Q: Do you have any advanced degrees? 

 
DC: Objection, Your Honor. Relevance. We have stipulated that Dr. Klondike is an 

expert. Any further testimony about his credentials is not relevant. 
 

MJ: Government counsel? 
 

TC: Your Honor, the panel is entitled to hear about Dr. Klondike's credentials. This 
information goes directly to his credibility and the correctness of the opinion he 
will render in the case. So his credentials are highly relevant. 

 
MJ: I agree. But counsel, do keep it moving. The objection is overruled. 

Q: Dr. Klondike, do you have any advanced degrees? 

A: Yes, I do.  I have a Masters in Science degree in organic chemistry from the 
California Institute of Technology and a Ph.D. in forensic chemistry from Puget 
Sound University. 

 
Q: Are you a member of any professional societies? 

 
A: Yes.  I'll try to list them in alphabetical order, but that may be a problem.  The 

American Chemical Association, the Forensic Drug Institute, The American 
Society of Military Surgeons, the East Coast Evaluation  Society... 

 
Q: Thank you, doctor.  Can you briefly define what the study of chemistry, in general 

terms, encompasses? 
 

A: It is essentially the study of substances, their properties, structures and 
transformations. 

 
Q: Are there different types of chemistry? 

 
A: Yes.  There is organic chemistry and inorganic chemistry. 

Q: What is included within the field of organic chemistry? 

A: Organic chemistry includes the study of carbon-based compounds. 
 

Q: Are carbon-based compounds those compounds in which illegal drugs are found? 

A: Yes. 
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Q: Is the drug marijuana considered a carbon compound? 

A: Yes, it is. 

Q: You stated the field of chemistry includes the transformation of compounds. How 
are compounds transformed? 

 
A: They can be transformed synthetically in the laboratory or they can be 

transformed biologically in a living organism. 
 

Q: Would the living organism include the human body? 

A: Yes. 

Q: Have your studies included the different methods by which these compounds are 
transformed? 

 
A: Yes. 

 
Q: Have they included both biological and synthetic transformation? 

A: Yes. 

Q: What is the mission of the Fort Meade Forensic Toxicology Drug Testing Lab? 
 

A: Currently we are tasked with screening specimens from the Army for certain 
specified drugs of abuse: marijuana, cocaine, amphetamines, barbiturates, PCP, 
and opiates, to include morphine and codeine. 

 
Q: How long has the Forensic Toxicology Drug Lab been involved in testing urine 

for the presence of drugs? 
 

A: The program started sometime in 1970. 
 

Q: How long have you been employed at the Drug Lab? 
 

A. Since the early part of 2012. 
 

Q: How long have you been employed in a supervisory capacity? 

A: Since 2016. 

Q: During the time that you have been employed as a supervisory chemist, how 
many urine specimens have been tested in your laboratory? 

 
A: I have overseen the analysis of approximately 350,000 specimens. 
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Q: Are you familiar with all aspects of the operations of a drug testing laboratory? 

A: Yes, I am. 

Q: Do you understand both the scientific basis for the testing and the practical 
aspects of how samples are handled? 

 
A: Of course. 

 
Q: Have you received any training or certification enabling you to work in the 

military drug testing laboratory? 
 

A: Yes.  I have attended annual training and certification programs at the Armed 
Forces Institute of Pathology. 

 
Q: What articles have you published that deal specifically with identification of 

marijuana in urine? 
 

A: I have published numerous articles dealing with use of instrumentation in 
toxicology. I have further published an evaluation of the radioimmunoassay test 
as a screening device. I've also published articles involving the extraction, 
derivitization and identification of the marijuana and cocaine metabolites in urine. 
And I've written a book having to do with the morbidity, the adverse 
consequences and the incidence and prevalence of drug use among individuals 
seeking psychiatric treatment 

 
Q: Have you ever testified as an expert chemist in a court-martial? 

A: Yes, I have. 

Q: How many times? 
 

A: Approximately 75 times since 2002. 
 

Q: Have you testified for both the government and the defense? 
 

A: Yes.  I've been asked to testify about 55 times for the government and 20 for the 
defense. 

 
Q: Of those, how many times did the testimony deal with the analysis of urine for 

drugs of abuse? 
 

A: All 75. 
 

Q: Has the military judge, on each of those 75 occasions, accepted you as an expert? 
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A: Yes.  I've been asked to give my expert opinion each time. 
 

Q: Dr. Klondike, do you feel qualified to testify in this court today on the issue of 
marijuana toxicology, its effect on human personality, and the physical and 
psychological impact of accumulated use? 

 
A: Yes. 



 

  



 

 

 
 
 
 
 

TTrriiaall  VViissuuaallss 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Eight 



 

 

 
 
 
 
 
 
 
 
 
 

This drawing is from the Article 32 hearing in United States v. Bales, a 16-victim homicide case that arose in 
Afghanistan. The proceedings took place at Joint Base Lewis McCord. Several of the witnesses needed for the 
hearing were located in Afghanistan and testified via video teleconference from Camp Nathan Smith, Kandahar 
City. Prosecution and defense teams were split between JBLM and Afghanistan. The hearing was held in the 
middle of the night in Washington to accommodate the Afghani witnesses, who testified during the daytime in 
Afghanistan. (Drawing by Lois Silver) 

 

Master Sergeant James Baldassarre, a survivor of the Bataan Death March, was a key prosecution witness in 
the trial by military commission of General Masaharu Homma in Manila in 1946. In this photograph, taken on 
10 January 1946, Baldassarre traces the route of the march, taken by 75,000 Filipino and American troops 
shortly after the surrender of the Philippines in March 1942. The men were forced to march over 65 miles 
in intense heat to prison camps; thousands did not survive the ordeal. General Homma was convicted and 
executed by firing squad on April 3, 1946. 
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I. THE IMPORTANCE OF VISUAL DISPLAYS: 

 
A. Communication: The goal of every trial attorney is to communicate effectively 

with the fact finder. If the panel members do not understand and remember your 
theory of the case, you will never persuade them to vote in your favor when they 
deliberate. As discussed in the chapters on opening statement and closing 
argument, using simple, everyday language and telling your story in a linear and 
logical fashion help panel members understand what you are trying to say. Visual 
aids also help deliver your message in a memorable way. 

 
B. Adult Learning: The old adage that we remember 10% of what we hear, 20% of 

what we see, and 30% of what we hear and see reflects a basic truth about adult 
learning: the more engaged we are in mentally processing information, the more 
of it we are likely to retain. So simply sitting and listening to someone speak 
involves a minimal and passive engagement on the part of the listener. Listening 
to someone speak while simultaneously seeing a visual depiction of the 
message-either a picture or text-strengthens the message and increases the 
likelihood that the listener will retain the information. Listening to a message, 
seeing a visual depiction of it, and using the information-such as to solve a 
problem-ensures that the listener will understand the information. As Confucius 
said, “Tell me and I will forget. Show me and I may remember. Involve me and I 
will understand.” 

 
C. The Military Audience: In the United States military, leaders are trained 

throughout their careers on specific methods of identifying issues and making 
critical decisions. In the Army, this process is referred to as the Military Decision 
Making Process. This training becomes a way of thinking. Understanding how 
your audience-the military judge or panel-thinks will help you in formulating   
the best way to offer evidence to them. Because military leaders are trained to 
view the overall missions and specific objectives in a picture, visuals should be a 
key component in how you build your case. 

 
D. Creativity: Visual displays help to engage the listener and reinforce your 

message. Effective trial attorneys use every opportunity to depict the evidence in 
visual form so that the recipients will remember and understand their cases. 
Finding creative ways to use visual aids to send your message will make you a 
better trial attorney because it will make you a better communicator. There are 
countless ways to use visual aids; you are limited only by the evidence in your 
case and the military judge in your courtroom. 
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What you are able to do will, of course, vary from courtroom to courtroom. Some 
military judges are still resistant even to the use of flip charts in court, while 
others preside over courtrooms that are equipped with the latest technology: data 
projectors, white boards, digital display screens, and Wi-Fi internet. But whether 
you are in an old-fashioned or a high-tech courtroom, you should get comfortable 
using visual aids whenever possible to communicate with military judges and 
panels. 

 
II. PRACTICE POINTERS ON TRIAL VISUALS: 

 
A. Rule #1-Visuals Should Be Visible: 

 
1. Flip Charts: If you are using a paper flip chart, write legibly in large letters 

using a dark magic marker. Do not clutter the page. If your handwriting is 
illegible, have someone else write it or attach preprinted signs. 

 
2. Diagrams should be displayed enlarged on a screen or on an easel, labeled 

clearly, and positioned so that every panel member can see them from the panel 
box. Printed diagrams should also be applied to foam core or stiff cardboard 
backing so they look professional and do not bend or flop off the easel. 

 
3. Time lines or flow charts should not be crowded with an amount of 

information that cannot be digested within a few moments. Declutter them; 
consider breaking one diagram into two or several. 

 
4. PowerPoint Slides: 

 
a. Use a large and plain font, 24 points or greater; do not use comic sans or 

other font that might convey a lack of seriousness; 
 

b. Avoid overusing italics; 
 

c. Use soothing and contrasting colors for maximum legibility; 
 

d. Minimize the number of words on a slide. 
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Use non-annoying contrasting colors and a simple font, minimizing the number of words 
on a slide. This slide is written in Tahoma bold. 

 
 

B. The Inevitable Objections: Ours is a profession that is often resistant to change. 
So the creative use of displays will sometimes draw objections. Knowing that you 
are going to be using a chart, diagram, or PowerPoint slideshow, opposing 
counsel might object on the ground that your display is inaccurate, inflammatory, 
or overly prejudicial. Anticipate these objections. Make sure your visual displays 
are fair and accurate. 

 
1. Common Objections to Digital Display: Digital displays are common in trial 

practice, and military judges and panels are accustomed to the use of 
PowerPoint. Yet it is not uncommon to hear opposing counsel complain that 
the digital display is inflammatory or prejudicial. What most of these 
objections boil down to is that demonstrative evidence is powerful and 
convincing. 

 
2. Counterarguments: In response to an objection, be prepared to make several 

arguments to the military judge: 
 

a. If it is permissible to write something down on a paper flip chart with a 
marker and display it in front of the panel, why would it not be 
permissible to digitally project that same text onto a screen, where it will 
be far more legible? 

 
b. Think of the PowerPoint display as just a high quality chart with colorful 

markers. 
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c. The electronic display does not change the evidence; it simply makes it 
more visible, and therefore, more understandable. 

 
d. The digital display is a timesaver: we can switch from picture to picture or 

from document to document at the click of a mouse, rather than walking 
over to a pile of papers and flipping through them. 

 
e. And the display has the added advantage that all panel members will be 

looking at the same evidence at the same time while the witness explains 
what they are seeing. No longer must we waste precious court time while 
panel members pass an exhibit to each other, trying to remember what 
they saw while the witness testifies. 

 
III. VISUALS DURING OPENING STATEMENT: 

 
A. The Potential Objection: Another possible objection to be ready for is to the use 

of PowerPoint during opening statement. Opposing counsel sometimes objects on 
the basis that no evidence should be displayed to the panel before an official 
ruling on admissibility. This is sometimes a persuasive argument, because 
military judges may be squeamish about allowing the panel to see photographs or 
documents that may never be admitted into evidence. 

 
B. The Counterargument: The counterargument is that showing the evidence to the 

jury during opening statement is no different than talking about the evidence. 
Presumably, this is the whole purpose of opening statement: to describe what the 
lawyer expects the evidence will be. This necessarily comes with the risk that 
some of what is referred to during opening statement will never be admitted. Each 
attorney bears the risk of infecting the record with statements about evidence that 
the panel may never hear or see. In this sense, displaying a document or 
photograph during opening is no different than referring to a defendant's 
confession to the police during opening: the confession might never come into 
evidence, and it is up to the lawyer to balance the risk of a potential mistrial 
against the benefit of telling a complete and coherent story during opening 
statement. 

 
C. Good Faith Basis: The best way to prevail in the face of such an objection is to 

make sure that anything displayed during the opening statement is virtually 
certain to come into evidence. If there is any legitimate question about 
admissibility of a particular item, simply do not mention it or show it during 
opening. You might also consider asking the military judge for a pretrial hearing 
to determine the admissibility of a display. 
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D. Brown v. State:1 In an unpublished opinion of the Nevada Supreme Court, the 
defendant, Brown, complained that the state displayed pictures to the jury during 
its opening statement. The defendant claimed that he was prejudiced because 
these photographs had not yet been introduced into evidence. The Court found 
nothing improper in using the photographs during opening statement. "Although 
it is the duty of counsel when making an opening statement to avoid overstating 
facts, there is not misconduct unless the prosecutor makes statements in bad faith. 
Here, it appears the prosecutor had a good faith belief that the photographs would 
be admissible." (Internal citations omitted.) 

 
E. Pre-mark by Agreement: You can also avoid this objection by pre-marking 

exhibits by agreement of both counsel, since much of the evidence will be 
admitted without objection once the proper foundation is laid. Once a diagram or 
photograph is pre-marked as an exhibit, opposing counsel can hardly object to its 
being displayed during opening statement. 

 
F. Coordinate with Opposing Counsel: Any visual aid beyond a basic photograph 

or diagram should be disclosed in advance to avoid creating a problem in front of 
the panel. Print out a copy of your PowerPoint slides and show them to opposing 
counsel and the military judge. Deal with objections before the panel enters the 
courtroom. If you are reluctant to disclose your slides to opposing counsel, then 
you may ask the military judge to allow you an ex parte showing to avoid having 
an opening, closing, or examination interrupted by lengthy objection and 
argument. The military judge will appreciate your candor in tipping him or her 
off. 

 
 

IV. SPECIFIC KINDS OF DISPLAYS: 
 

A. Photographs: Photographs will be part of the evidence in nearly every case. 
Because a picture is worth a thousand words, using photos professionally and 
effectively during court-martial greatly enhances your ability to communicate 
with the fact finder. Make sure photographs are large enough to be seen, whether 
hard copy or digital. Do not improperly stretch or distort digital photos when 
resizing them. Here are some tips to make photos more useful: 

 
1. Draw a Circle: Highlight something important in the photograph by placing a 

highly visible circle or square around it. 
 

2. Enlarge: After highlighting something within the photo, make a second copy 
of the same photo, crop the second copy down to show just the highlighted 

 
 

1 2013 Nev. Unpub. LEXIS 1470; 2013 WL 5477164 
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element, then enlarge the cropped portion to full size by grabbing the corner 
handles and resizing so it fills the slide field. Now you have exploded the 
element of the photo that you want the panel to focus on. 

 
3. Label Something: Add text boxes, arrows, callouts, or balloons to call 

attention to any element of any photograph. 
 

4. Animate Something: Add animation to any slide, allowing elements of the 
slide to appear one at a time. 

 
 
 
 

Draw a Circle 
 
 
 
 
 

Enlarge 
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Label 
 
 
 

B. Charts: In some courtrooms, you will be limited to the use of physical visuals or charts. 
If this is the case, make their use as professional as possible: 

 
1. Prepare in Advance: Write any text in advance so that the panel members do not 

have to watch you write; 
 

2. Keep It Legible: Make sure your letters are large, bold, and clear. Use a large and 
dark marker; 

 
3. Cover: Keep pre-written text covered up until the moment you need to display it. 

 
4. Having a Witness Draw in Court: If you are going to have a witness draw a 

diagram in court, practice with the witness before trial. Make sure the witness follows 
all the above rules in drawing the diagram or making the list. Don't be afraid to 
correct the witness during the examination. "Ma’am, would you please draw that 
larger, using the whole sheet." "Sir, would you please use larger letters." Or, "Could 
you press down harder with the marker so that the letters are darker so that we can 
all see what you are writing." 

 
C. Models: A model can be an effective way of presenting physical evidence. 

 
1. Types: Plastic models of body parts-such as those used in medical school-are 

available from medical supply companies. These tend to be expensive. Life-sized 
models of humans are available as well, also pricey. Model cars are available in a 
variety of sizes. All of the above can be helpful to the panel in understanding the way 
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an injury occurred, the trajectory of a bullet through the body, or the way two 
vehicles came together and separated during a crash. 

 
2. Visibility: If you choose to go this route, choose carefully. Make sure the model is 

big enough to be seen by the jury. (See Rule #1 above). Prepare a place in the 
courtroom, such as a table or platform, for using the model. 

 
3. Preparation: Make sure the witness is familiar with the model and can manipulate it 

so that it is visible to the panel. (See Rule #1). Do not have your witness and your 
model meeting for the first time during trial testimony. 

 
4. Clearance: As usual, make sure the military judge will allow the display. If you have 

any question about this, get clearance. 
 
D. Diagrams: Diagrams can be effective in explaining crime scenes, time lines, series of 

events, or casts of characters. 
 

1. Two Distinct Uses: 
 

a. Scene Diagram: A basic schematic or scene diagram is used to simplify or 
explain the evidence during trial, while a witness is on the witness stand. This 
kind of diagram should be kept simple and clean, with lots of white space, large 
letters, and clear, bold lines. 

 
b. Evidence Summary: Sometimes, a diagram can be used to summarize evidence 

elicited during trial so that the panel can have and use the diagram during 
deliberations when they are trying to understand the evidence in detail. A timeline 
is a good example of this kind of diagram. This kind of diagram is less a visual 
aid than a compilation of data, is generally more complicated, as its purpose is to 
summarize complicated testimony; it is intended more as an aid for the panel 
during deliberations. All information contained in the diagram must be based on 
the evidence. Also, military judges will vary in allowing admission of evidence 
summaries. 

 
2. Hard Copy: If using a hard copy of the diagram, use foam core backing and display 

the diagram on an easel in front of the panel where all members can see it. Have the 
witness come right off the stand to point out things on the diagram. 

 
3. Digital Display: if displaying the image digitally, have the witness come right up to 

the screen to point things out. Also, some laser pointers do not show up very well on 
digital screens, so be prepared to use an old-fashioned pointer for visibility. 
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Display a photograph of a house. 

 
 
 

Then use a diagram depicting where the family members slept. 
 
 
E. Documents: Many cases require documentary evidence, and any document can be 

scanned to a PDF and placed in a PowerPoint slide. 
 

1. Why Display a Document? Most documents will not be legible to the panel when 
scanned and put into a slide. The writing will be too small. But the reason to display 
the document after it has been admitted is to electronically explode the writing within 
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the document that you want the military judge or panel to focus on, such as a key 
phrase or a signature. 

 
2. How to Enlarge the Key Part: As explained above in the discussion about 

photographs, to focus the panel's attention on one part of the document: 
 

a. Put a box around the element of the document you want to highlight; 
 

b. Make a second copy of the document on the same slide; 
 

c. On the second copy of the document, crop the document on all sides to leave only 
the area covered by the box you drew remaining; 

 
d. Enlarge the cropped portion so that it is legible to the panel; 

 
e. Draw a border around this enlarged portion; and 

 
f. Link it to the original smaller portion with an arrow or line. 

 
3. Rekeying for Legibility: If there is a portion of a document that is not legible even 

when enlarged due to bad handwriting or poor condition of the document, you can do 
the following: 

 
a. Put a box around the element of the photo you want to highlight; 

 
b. Insert a text box into the slide containing the document; 

 
c. Type the text into the text box; 

 
d. Choose a font color and background that make the text box legible. 
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Enlarged Text 

 
 
 
 
 

Rekeyed Text 
 
 
V. UNDERSTANDING LEFT AND RIGHT LIMITS: While digital displays can 

help make the evidence come to life, be careful not to take things too far. Take the 
following three cases as cautionary tales about the power of visual displays. 
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A. Overuse of Gruesome Photos--State (of North Carolina) v. Hennis:2 During the 
trial of this 1985 triple homicide, the prosecution was permitted to introduce 26 
autopsy photos and 9 crime scene photographs. 

 
The North Carolina Supreme Court reversed the conviction based, not on 
admission of the photos into evidence, but on the manner in which they were used 
by the prosecution during the trial. The prosecutors were permitted to display the 
photos on a screen placed directly behind the defendant, so that the jury had to 
look at the defendant as it viewed each image. And the prosecutors displayed the 
photos repeatedly while examining witnesses, even where the witnesses had no 
additional evidence to offer about the photographs. Finally, just before resting its 
case, the prosecution slowly and silently displayed each of the 35 already- 
published photographs to the jury without comment. The Court commented as 
follows: 

 
[T]he prejudicial effect of photographs used repetitiously in this case was 
compounded by the manner in which the photographs were presented. The 
erection of an unusually large screen on a wall directly over the 
defendant's head such that the jury would continuously have him in its 
vision as it viewed the slides was a manner of presentation that in itself 
quite probably enhanced the prejudicial impact of the slides themselves. 
Finally, thirty-five duplicative photographs published to the jury one at a 
time just before the state rested its cases were excessive both in their 
redundancy and in the slow, silent manner of their presentation. We hold 
that under the facts of this case, permitting the photographs with redundant 
content to be admitted into evidence and to be twice published to the jury 
was error.3 

B. Booking Photo in Jail Outfit-State (of Missouri) v. Walter:4 During closing 
argument, the prosecutor displayed the following slide, based a booking photo of 
the defendant which had been previously entered into evidence as part of a packet 
of booking information, but which had never before been displayed to the jury: 

 
 
 
 
 
 
 

2 323 N.C. 279, 372 S.E.2d 523 (1988). 
3 Hennis, Id. at 286-87, 372 S.E.2d at 528. As a result of this reversal, Hennis, an active duty Master Sergeant with 
the United States Army at the time of the crime, was granted a new trial, at which he was acquitted of the murders of 
a woman and two small children. See United States v. Hennis, 75 M.J. 796, 802 (A. Ct. Crim. App. 2016). In 2006, 
when advances in DNA technology allowed law enforcement agents to link Hennis to the murders, he was returned 
to active duty by the Army and court-martialed. Id. This prosecution resulted in a conviction. Hennis was sentenced 
to death by a military panel and, as of the date of the publication of this manual, is awaiting execution. Id. 
4 479 S.W.3d 118 (2016). 
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Slide presented during the state's closing in State v. Walter 
 
 

In a scathing rebuff of the prosecutor's tactic, the Missouri Supreme Court 
reversed the conviction based on plain error: 

 
While Walter was not forced to appear physically in prison attire during 
his trial, the altered photograph the state presented during its closing 
argument compelled the same de facto influence upon the jury. . . . [T]he 
state's use of the altered photograph of Walter impinged upon the 
presumption of innocence and the fairness of the fact-finding process by 
juxtaposing the photograph of Walter wearing prison attire and 
"GUILTY" stamped across his face with him sitting at the defendant's 
table in plain clothes.5 

 
C. Red "Guilty" Banner Across Defendant Photo-In Re Pers. Restraint of 

McKague:6 The Court of Appeals for Washington State reversed the conviction 
of Jay Earl McKague in 2014 after the prosecutor displayed the following slide 
during closing argument: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

5 Id. at 127. 
6 2014 Wash. App. LEXIS 1600, 2014 WL 2963441, decided June 30, 2014 
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Slide presented during the state's closing in McKague 

 
The prosecutor made the following comment while showing the slide: "[O]n the 
evidence, ladies and gentlemen, the defendant is guilty as charged." 

 
The court found that this was misconduct: "The prosecutor altered the photograph of 
McKague by cropping it and digitally placing the word 'GUILTY' across it. Moreover, 
the slide, coupled with the prosecutor's comment that McKague 'is guilty as charged,' 
constituted an expression of the prosecutor's personal opinion on McKague's guilt." 

 
References for Further Reading: 

 

Thomas Mauet, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017), pp. 
275-379. 

 
Steven Lubet and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National Institute for 
Trial Advocacy (2015), pp. 341-383. 
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DRILLS 
 
GOAL OF THE DRILLS 

The following 5 drills are designed to enhance facility with various kinds of visual aids during 
trial. We hope not only to assist counsel in choosing and creating the right kind of visual aids, 
but also in laying the evidentiary foundation for these aids and using them smoothly and 
seamlessly during trial. 

 
 
Drill #1-Bedroom Diagram: 

Materials: For this drill, you will use the bedroom diagram in U.S. v. Mallick in the Appendix to 
this manual. If your diagram is in digital format, then you will need a computer and some kind of 
display screen connected to the computer. 

Preparation: You should come to the training session with the diagram in a form appropriate to 
present to a panel, such as in electronic format ready to be displayed on a large screen or a hard 
copy enlarged and mounted on a stiff backing to be presented to the panel on an easel or stand. 
The drill should be conducted in the courtroom or in a classroom set up as a courtroom. 

Persons Needed: You will need four people: a prosecutor, a defense counsel, a military judge, 
and a witness. 

Instruction: The supervisor or a delegate should conduct a 15-20 minute lesson on the proper 
use of diagrams in court and how to lay an evidentiary foundation for their admissibility. 

Conduct the Drill: Have counsel direct Investigator Paul Bartholemew through his creation of 
the diagram, lay the foundation for its admissibility, and guide the witness through the crime 
scene using the diagram. Opposing counsel should make every valid objection and the supervisor 
should make rulings in accordance with the law. Critique will be based on counsel's ability to  
use the diagram effectively to explain the crime scene. 

Alternative Exercise: The supervisor may also tell counsel the week prior to the training to 
prepare an exhibit from a diagram in a pending case. If this option is chosen, counsel should 
prepare a colleague to play the role of the witness for the practical exercise. 

 
 
Drill #2-Working with a Digital   Photograph 

Material: Counsel should choose a photograph from an existing case. 
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Persons Needed: For this drill, you will need two counsel (one to play the proponent of the 
evidence and the other to play opposing counsel) and the supervisor to play the role of the 
military judge during the practical exercise. 

Preparation: If the photo is in hard copy, it must be scanned to create a digital version as a pdf. 
file. The pdf should then be dropped into a PowerPoint slide and sized appropriately. (Remember 
to enlarge and shrink using only the corner handles so as not to distort the image.) Counsel 
should bring a computer to the training room with the PowerPoint slide and the digital image. 

Instruction: The supervisor should conduct a 15-20 minute lesson on the proper use of digital 
photos in court. The supervisor should also demonstrate-on a large display screen if possible- 
how to do the following in PowerPoint: 

1. Drop a digital image into a PowerPoint slide; 
 
2. Size the image to fill the slide; 

 
3. Highlight any element within the photo with a circle around it, a box around it, or an arrow 

pointing to it; 
 
4. Enlarge the selected element within the image by 

 
a. Creating a second copy of the image on a second PowerPoint slide; 

 
b. Using the cropping tool on the second slide to crop out all parts of the image except the 

selected detail; 
 

c. Enlarging the cropped detail to fit the entire slide, again using only corner handles; 
 
5. Animate the slide by first showing the plain image and then bringing in the arrow, circle, or 

box as an animated object. 
 
Conducting the Drill: Counsel should be given 15-20 minutes to work with their photographs 
both to create a slide and to display a highlighted detail. Critique should be based on ability to 
properly size, animate, and manipulate the image. 

 
 
Drill #3-Using a Digital Photo in   Court: 

Preparation: Counsel should be given 30 minutes to work with a colleague who will play the 
witness to introduce the digital photograph in court. 

Persons Needed: You will need four people: a prosecutor, a defense counsel, a military judge, 
and a witness. 
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Instruction: The supervisor should instruct counsel on the foundation required to display digital 
images and the limitations on what counsel may and may not do in adding text, labels, etc. 

Conduct the Drill: One lawyer should present direct examination of the witness to explain the 
circumstances of the taking of the photo and lay the foundation for its admissibility. The 
proponent should also take the witness through the highlighting of the important detail and the 
foundation for admissibility of the enlarged detail. Opposing counsel should make every valid 
objection, and the supervisor should make legal rulings. Critique should be based on the 
effectiveness of counsel in laying the foundation for both the photo and the enlarged detail and 
on the effectiveness of the examination of the witness in communicating the contents of the 
photo. 

 
 
Drill #4-PowerPoint Slides 

Materials: For this drill, counsel will need a computer with PowerPoint installed and a display 
screen for the mock opening. Also, choose a case file from a pending case. 

Preparation: Choose a specification charged in the case or choose a jury instruction on the 
planned defense that will be used. 

Conduct the Drill: 

1. Draft a short explanation of the specification or defense you have selected. Keep it under one 
half page typed. Your audience is a panel and the explanation should be in the style of an 
opening statement. 

 
2. Create a brief PowerPoint presentation to go along with the written explanation. The 

presentation should be no more than 3 or 4 slides. 
 
3. Using a display screen, explain the specification or defense to colleagues using the 

PowerPoint slides as if delivering an opening statement to a panel. 
 
4. Critique should be based on clarity of the slides and the extent to which they supplement and 

clarify the explanation. 
 
 
Drill #5-Time Line in PowerPoint 

Preparation: Select a pending case involving a series of events at distinct and identifiable dates 
or times. Prepare a colleague as a witness to explain the series of events. 

Persons Needed: For this drill, you will need two counsel (one to play the proponent of the 
evidence and the other to play opposing counsel) and the supervisor to play the role of the 
military judge. 

Create a Slide: Create PowerPoint slides that set forth the series of dates or times in a time line. 
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Conduct the Drill: 

1. Counsel should conduct a direct examination of the witness explaining the events depicted in 
the time line and connecting them with their times or dates. 

 
2. Counsel should then deliver part of a closing argument displaying the PowerPoint slide and 

using the timeline depicted. Opposing counsel should make every valid objection and the 
military judge should make legal rulings on those objections. 

 
3. Critique should be based on the clarity of the explanation, the legibility of the slide, and the 

extent to which the oratory and the slide work together to form a persuasive argument. 
 

View Video Vignette #11, Foundation for and Use of Diagram in U.S. v. Mallick, available 
on the digital version of The 2018 Advocacy Trainer. 
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Pictured are participants in the last court-martial convened in Iraq during Operation New Dawn, 23 November 
2011. The court-martial was held at the 4th Sustainment Brigade Headquarters at COB Adder. Pictured are the 
prosecution and defense teams to the left and right with Military Judge Colonel Frank Whitney in the center. 
Colonel (now retired) Whitney is currently the Chief Judge for the US District Court for the Western District of 
North Carolina. He is the only sitting Article III judge in history to qualify as an Article I court-martial judge. 
Pictured is the room in the Palace of Justice, Nuremberg, Germany, where the Summation of the Tribunal and 
the Verdict were assembled after being mimeographed during the International Military Tribunal, 30 September 
1946. 
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CHAPTER 9-IMPEACHMENT 
 
I. CHAPTER OVERVIEW: 

 
Goals: The fundamental purpose of impeachment is to discredit the witness as a reliable 
source of information. This chapter develops participants' ability to use five common 
methods of impeachment. This overview will cover common legal and practical 
considerations for each of the methods of impeachment addressed later in the chapter: 

 
A. Bias, prejudice or motive under MRE 608(c); 

 
B. Prior untruthful acts under MRE 608(b); 

 
C. Prior conviction under MRE 609; 

 
D. Prior inconsistent statement under MRE 613; and 

 
E. Impeachment of visual observation. 

 
II. GENERAL GUIDELINES FOR IMPEACHMENT: 

 
A. Relevance: As soon as a witness testifies, his or her credibility becomes an issue. 

Thus, impeachment evidence is always relevant. Counsel must, however, be 
prepared to articulate how a particular fact or set of facts tends to impeach the 
credibility of a witness and satisfy the technical requirements of whichever rule of 
evidence is in question. Even probative impeachment evidence may be excluded 
by the military judge based on MRE 403, i.e., if its probative value is substantially 
outweighed by the danger of unfair prejudice, undue delay, or waste of time. 

 
B. Bolstering Prohibited: The issue of credibility has three facets at trial: 

bolstering, impeachment, and rehabilitation. If counsel attempts to directly prove 
the witness's character for truthfulness before the witness has been impeached, 
counsel is said to be bolstering the witness. Bolstering is generally prohibited. 
This general prohibition on bolstering a witness prior to cross examination does 
not prevent the following: 

 
1. Statements of prior identification of a person are permitted under MRE 

801(d)(1)(C); or 
 

2. Counsel are permitted to accredit witnesses by eliciting general 
background information and qualifications as a preliminary step during 
direct examination. 
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C. Rehabilitation: After a witness has been impeached, the proponent may attempt 
to rehabilitate the witness's credibility by giving the witness an opportunity to 
explain or deny an apparent inconsistency, prior bad act, or conviction. 

 
D. Who May Impeach? "The credibility of a witness may be attacked by any party, 

including the party calling the witness."  MRE 607. 

E. Good Faith Basis: Some forms of impeachment may be proven by extrinsic 
evidence, while others only permit inquiry on cross-examination. Regardless of 
which impeachment technique is used, counsel must have a good faith belief that 
the impeaching facts are true. 

 
F. Clarity and Simplicity: Effective impeachment depends upon accurate 

knowledge of the law, good technique, and projection of the right attitude. For 
impeachment to be effective, the panel must know that it has occurred. Counsel 
should always strive for clarity and simplicity. 

 
G. Impeach only when it Benefits Your Case: Impeachment is not an end in itself. 

Analyze whether impeachment of a particular witness helps your case. A clear 
theory of your case and an understanding of the opponent's case are critical to this 
judgment.  Consider the following key questions: 

 
1. Has the witness given me significant factual support? 

 
2. Will the method of impeachment destroy the witness's credibility or will it 

undermine credibility only on limited points? 
 

3. Can I effectively impeach the witness? 
 

4. Does the witness come across as basically truthful? 
 

5. Will the panel view the impeachment as niggling harassment of a basically 
truthful witness? 

 
H. Adapt Your Style:  Approach the witness in a way that will not offend the 

panel's sense of fair play or poison your relationship with an otherwise 
cooperative witness. If the witness has testified in a way that exposes the witness 
to impeachment, consider whether clarification or refreshing recollection will 
accomplish the same purpose. If the witness has hurt your case and you decide to 
impeach the witness, you must further consider what tone and style of 
impeachment will be most effective.  If the witness is cocky, partisan, or appears 
to be lying, then a hard-hitting, aggressive tone may be appropriate. If the witness 
seems sincere, then a gentler approach may be warranted. Stay flexible and think 
carefully about your approach before each cross examination. 
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III. IMPEACHMENT BY BIAS, PREJUDICE, AND MOTIVE: 
 
Goals: This section is designed to develop counsel's ability to impeach a witness by exposing 
bias, prejudice, or motive to lie. 

 
A. The Law: 

 
1. MRE 608(c): "Bias, prejudice, or any motive to misrepresent may be shown 

to impeach the witness either by examination of the witness or by evidence 
otherwise adduced." Such evidence is relevant because it may show that the 
witness is not an impartial observer or witness of the truth. As long as the 
impeaching counsel can articulate a theory of why the witness may be 
predisposed to favor the other side, the evidence will be admissible under 
MRE 608(c). 

 
2. Foundation: MRE 608(c) does not require any specific foundational 

elements. Proof of bias, prejudice, or motive to lie may be established by 
direct or circumstantial evidence. To impeach the witness, counsel must 
persuade the fact finder that the witness has some reason to perceive or recall 
events in a skewed manner, to abandon the oath, or to become a partisan. 

 
3. Extrinsic Evidence: Evidence of bias is not limited to cross-examination of 

the witness. While the strongest impeachment comes in the form of 
concessions from the witness, supplemental proof of those conceded facts are 
sometimes necessary to give them full impact. Counsel will ordinarily be 
given wide latitude in proving facts which establish bias. Even if the witness 
admits bias, or facts from which bias may be inferred, the military judge may 
also permit extrinsic evidence of those same facts, unless such evidence is 
cumulative. 

 
For example, if a witness acknowledges his friendship with the accused, the 
military judge may still allow other witnesses to underscore that fact with 
testimony about their friendship. 

 
B. Practice Pointers: 

 
1. Investigation is Key: The key to successful use of bias impeachment is 

thorough pretrial investigation. Interview every witness, talk to leaders in 
units, and talk to neighbors and social contacts. Ask CID and MPI to assist 
with this effort, even though it goes beyond element-based evidence 
gathering.  TDS counsel may ask for investigative assistance in these matters. 

 
2. Develop a Checklist: Certain bases for bias, prejudice, and motive to lie recur 

often and are a good starting place for analysis. 
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a. Lay witnesses: Family relationships, grudges, prior conflicts, romantic 
interests, friends, racism, common memberships, superior-subordinate 
relationships, officer-enlisted views, threats and coercion, peer pressure. 

 
b. Experts: Defense or prosecution orientation, hourly rate, depth of 

expertise, academic or real-world experience. 
 

c. Police: Pressure to obtain convictions, fear of disclosing departure from 
regulations. 

 
d. Suspects: Promise of clemency, threat of adverse action, immunity, 

avoiding suspicion. 
 

e. Accused: Desire to avoid conviction and punishment. 
 

3. Stop-Do not Ask the Ultimate Question:  As mentioned in Chapter 5,   
Cross Examination, do not ask the ultimate question of adverse witnesses. It is 
often better to subtly establish facts during cross examination from which bias 
and motive can be inferred and then saving the ultimate answer for argument. 
Establish with the witness those facts that demonstrate friendship between the 
witness and the accused without asking, "So, you two are friends, aren't you?" 

 
 
IV. IMPEACHMENT BY PRIOR UNTRUTHFUL ACTS: 

 
Goals: This section is designed to develop counsel's ability to impeach a witness by cross- 
examination regarding specific acts probative of untruthfulness. This form of impeachment is 
sometimes called impeachment by "prior bad acts." 

 
A. The Law: 

 
1. Specific Instances of Conduct Probative of Untruthfulness: MRE 608(b) 

permits counsel to impeach a witness by cross examination concerning certain 
prior acts probative of character for truthfulness or untruthfulness. 

 
2. Extrinsic Evidence not Allowed: Impeachment by prior untruthful acts is 

limited to cross examination. If the witness denies or minimizes the deceptive 
nature of the act, extrinsic evidence may not be used to refute the answer or to 
establish the untruthful act.  You are stuck with the witness's answer. 

 
3. Requires Good Faith Basis: Although extrinsic evidence is not admissible 

to prove the prior untruthful act, counsel may be required to disclose to the 
military judge the basis for believing that the act occurred. The inability to 
articulate a good faith basis for an inquiry under MRE 608(b) may result in a 
mistrial or other judicial sanction. 
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4. Subject to MRE 403 Balancing: The military judge may forbid inquiry into 
prior untruthful acts if unduly prejudicial or based on other reasons such as 
undue delay or misleading the members. This issue commonly arises when 
counsel attempt to impeach the accused by prior untruthful acts under MRE 
608(b). 

 
5. May Not Refer to Non-judicial Punishment or Other Adverse Action: It is 

potential error to refer to Article 15 punishment or a summary court-martial 
that may have resulted from an untruthful act. Inquiry must be limited to the 
underlying misconduct. The proper question, therefore, is not, "didn't you 
receive an Article 15 for lying to your squad leader?" but rather, "Isn't it true 
that you have lied to your squad leader before?" A criminal conviction for a 
prior untruthful act may only be referred to if the technical requirements of 
MRE 609 are satisfied. Article 15s and most summary courts-martial do not 
satisfy the requirements of MRE 609. 

 
B. Practice Pointers: 

 
1. Investigate Each Witness Thoroughly: Prior untruthful acts, by definition, 

happened in the past. Sometimes you must dig deep to find good material. 
Counseling files and prior Article 15s are good starting points. Supervisors 
will usually have an opinion regarding the witness's truthfulness or 
untruthfulness.  Explore the basis for these opinions. 

 
2. Form Questions Carefully: There are several ways to approach the prior 

untruthful act. If you know the witness will admit the prior act, it may be 
possible to impeach with a few direct, dramatic questions. More commonly, 
you will need to pursue a more oblique approach, which commits the witness 
to specific facts surrounding the prior incident before confronting him with 
the specific untruthful act. If you demonstrate to the witness your knowledge 
of the prior act through detailed, leading questions, he will be reluctant to 
deny your account. It is especially difficult for the witness if your questions 
refer to witnesses who could corroborate your allegations. The witness 
doesn't understand that you are barred from presenting extrinsic proof of the 
prior untruthful act. The subtle handling of documents during cross 
examination may also lead the witness to believe that you possess 
documentary proof of the prior act. 

 
3. Don't Give Up Too Soon:  You are not permitted to present extrinsic 

evidence of the prior bad act if the witness refutes your version of the facts. 
You will be stuck with the witness's denial. You may, however, test the 
witness's commitment to his denial to some extent.  An initial denial may 
need clarification to ensure that you are referring to the same event as the 
witness. If you persist after a denial, you may draw an "asked and answered" 
objection from opposing counsel.  Be prepared to explain to the military judge 
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that you are simply attempting to refresh the witness as to the surrounding 
facts or clarify the incident to which you are referring. 

 
4. Discovery Requirements: Information useful for impeachment does not 

always need to be disclosed to the opposing party. Special care is warranted, 
however, when using prior bad acts to impeach the accused. It is generally a 
good idea to alert the military judge and opposing counsel of your intent to 
impeach the accused with such information. This gives the opposing counsel 
an opportunity to object to such impeachment prior to cross examination. The 
military judge will appreciate the opportunity to weigh the matter in advance. 
For tactical reasons you may wish to delay such notice until after the accused 
has testified. In that case simply ask the military judge for an Art. 39(a) 
hearing prior to cross-examination. This is a greater concern in a panel case 
than in a military judge-alone trial. 

 
5. Timing of the Impeachment: As with other forms of impeachment, you 

should ensure that your impeachment is consistent with your plan for the 
witness. The general rule is to get all possible concessions from the witness 
before impeaching. 

 
View Video Vignette #14, Reputation or Opinion Concerning Pertinent Character Trait in 
U.S. v. Mallick, and Video Vignette #15, Reputation or Opinion Regarding Truthfulness in 
U.S. v. Mallick, available on the digital version of The 2018 Advocacy Trainer. 

 
 
V. IMPEACHMENT BY PRIOR CONVICTION: 

 
Goals: This section is designed to develop counsel's ability to impeach a witness by prior 
conviction. This method of impeachment is not frequently available to military attorneys. 
Counsel are more likely to use this skill with civilian witnesses, since few Soldiers enlist with 
civilian convictions in their records and few are retained following a military or civilian 
conviction.  Nonetheless, it remains a powerful weapon in counsel's arsenal when it is available. 

 
A. The Law: 

 
1. Qualifying Conviction: Only certain kinds of convictions are admissible 

under MRE 609: 
 

a. Crimes of Dishonesty: Convictions for crimes of dishonesty and false 
statement ("crimen falsi") are admissible to impeach any witness, 
including the accused, regardless of the punishment authorized or actually 
imposed.  MRE 609(a)(2). 

 
b. Felonies: Convictions for other crimes, if punishable by death, 

dishonorable discharge, or confinement in excess of one year, may be 
admissible, subject to the discretion of the court.  The law of the 
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jurisdiction in which the conviction was obtained governs the 
determination of maximum punishment. For military convictions, look to 
the maximum punishment prescribed by the President regardless of the 
level of court-martial. This category of convictions is subject to judicial 
balancing under the following standards: 

 
i. Witnesses other than the accused: such convictions shall be 

admitted subject to MRE 403. MRE 609(a)(1). 
 

ii. The accused: such convictions shall be admitted only if the 
military judge determines that the probative value outweighs the 
prejudicial effect to the accused. MRE 609(a)(1). 

 
c. Time Limit: If the conviction was obtained or the sentence of 

confinement completed more than 10 years ago (whichever is later), it is 
not admissible for impeachment purposes. MRE 609(b). The military 
judge may make exceptions, however, if: 

 
i. The proponent gives written notice to the adverse party of an intent to 

use it; and, 
 

ii. The military judge determines that the probative value of the evidence 
substantially outweighs the prejudicial effect. MRE 609(b). Note that 
this test differs from MRE 403, because the test here leans toward 
excluding evidence, whereas the 403 balancing is geared toward 
inclusion of evidence. 

 
d. What is a Conviction? For purposes of this rule, there is a "conviction" in 

a court-martial when a sentence has been adjudged.  MRE 609(f). 
 

e. Appeal: Pendency of an appeal generally will not render convictions 
inadmissible. MRE 609(e). 

 
f. Pardon: Pardon, annulment, or certificate of rehabilitation may bar use of 

such evidence. MRE 609(c). 
 

2. Generally Inadmissible: Certain kinds of adjudications are generally 
inadmissible for impeachment: 

 
a. Article 15s and Summary Courts-Martial: Article 15s are not 

admissible under MRE 609. Summary court convictions may be used 
only if the witness was represented by counsel at the summary court or 
affirmatively waived the right to be represented by counsel. If the 
underlying misconduct reflected in the Article 15 or SCM is probative of 
untruthfulness, counsel may be permitted under MRE 608(b) to cross- 
examine the witness regarding the misconduct itself. 
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b. Juvenile Records: Evidence of juvenile adjudications is generally not 

admissible.  MRE 609(d). 
 

B. Elements of the Foundation: To impeach a witness with a prior conviction, 
counsel must demonstrate that 

 
1. The witness is the person previously convicted; 

 
2. The previous conviction meets the qualifying criteria of MRE 609; 

 
3. The conviction was entered in a certain jurisdiction; 

 
4. The conviction was entered on a certain date; and 

 
5. If the record is to be offered into evidence, that the record of judgment is 

authenticated. 
 

C. Practice Pointers: 
 

1. Motion in Limine: Because resolution of issues of admissibility under MRE 
609 often requires judicial balancing, both the proponent and the opponent of 
the witness should consider a motion in limine to obtain a ruling prior to trial. 
This is a tactical decision. Note that the discovery rules may require 
disclosure. 

 
2. Method of Proof: The witness may be impeached by prior conviction 

 
a. By eliciting the fact of the conviction from the witness during cross- 

examination; 
 

b. By admitting into evidence an authenticated record of the conviction; or 
 

c. By testimony of someone present when the witness was convicted. 
 

3. Military Judge Might Limit Means: While the rule permits counsel to use 
either cross-examination or extrinsic evidence to prove a conviction, when the 
witness admits the facts pertaining to the conviction on cross examination, the 
military judge may exclude further evidence on the grounds that it is 
cumulative. 

 
4. Authentication: A properly certified record of conviction is a self- 

authenticating document and needs no sponsoring witness.  If opposing 
counsel objects to the record of conviction on hearsay grounds, counsel should 
respond citing MRE 803(8). 
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5. Details of the Underlying Conviction: Most courts do not permit counsel to 
explore the details of the prior conviction. Some courts permit proof of the 
sentence imposed. The record of previous conviction (e.g., DD Form 493) 
usually indicates the sentence imposed. If the record is admissible, then cross- 
examination about the sentence imposed should also be admissible. 
Determine how far the military judge will permit you to go by asking the 
military judge in advance. 

 
6. Sources of Conviction Information: Since this method of impeachment 

cannot be used unless counsel learn to thoroughly investigate the background 
of witnesses, training should include a discussion of procedures for obtaining 
records of conviction. For example, show counsel where to find enlisted files 
and how to check them for prior convictions. Civilian convictions may be 
noted on enlistment documents. Discuss CID s ability to run National Crime 
Information Center checks upon request. 

 
View Video Vignette #13, Impeachment by Criminal Conviction in U.S. v. Mallick, 
available on the digital version of The 2018 Advocacy Trainer. 

 
 
VI. IMPEACHMENT BY PRIOR INCONSISTENT STATEMENT: 

 
Goals: This section is designed to develop counsel's ability to impeach a witness during cross- 
examination about a prior statement that is inconsistent with the witness's trial testimony. By 
highlighting such inconsistencies, you hope to raise the inference that the witness is either lying 
or has a faulty memory and is therefore not worthy of belief. 

 
A. The Law: 

 
1. Prior Inconsistent Statement for Impeachment under MRE 613: MRE 

613 deals generally with impeachment by prior inconsistent statements for 
non-substantive purposes only, i.e., where the prior statement is introduced 
only to impeach the witness's credibility and not for its substantive truth. 

 
2. Form of the Prior Statement: Prior statements that may be used to impeach 

a witness under MRE 613 can take the following forms: 
 

a. A written statement in any form, whether formal or informal, typed or 
handwritten, whether memorialized by the witness or by another; 

 
b. Transcripts of prior testimony given at an Article 32 investigation, 

deposition, or trial session; 
 

c. Any oral statement made by the accused, which counsel has a good faith 
basis to believe was actually uttered; 
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d. Omissions from a prior statement if it would have been natural to mention 
the omitted information at the time the statement was made; or 

 
e. Assertive or communicative conduct. 

 
3. Not Required to Show the Statement to the Witness: MRE 613 disposes of 

the common law rule that the witness be given the opportunity to see a prior 
written statement before cross-examination thereon. The statement must, 
however, be disclosed to the opposing counsel upon request. 

 
4. Extrinsic Evidence of Prior Statement: The prior inconsistent statement 

may be admitted as extrinsic evidence only if the witness denies making the 
prior statement or denies that it is inconsistent. If the witness acknowledges 
the prior inconsistent statement, then it is not allowed. 

 
5. Opportunity to Explain or Deny: If the prior statement is introduced, the 

witness must be given the opportunity to explain or deny the statement. In 
other words, impeachment with a prior inconsistent statement should begin 
with examination of the witness concerning the prior statement. 

 
6. Limiting Instruction: When a prior inconsistent statement is used, the 

military judge shall give a limiting instruction upon request by the opposing 
party. The instruction must indicate that the statement may be considered 
only on the issue of the witness's credibility and may not be used to prove or 
disprove an element of the offense. 

 
B. Prior Inconsistent Statement as Substantive Evidence: 

 
1. Statement by Any Witness: If a prior inconsistent statement was made by 

any witness under oath and was subject to cross examination, then the 
statement is admissible as substantive evidence, i.e., it is admissible to prove 
the truth of what is asserted therein. MRE 80(d)(1)(a). 

 
2. Statement of Opposing Party: Any relevant statement made by the accused, 

whether consistent or inconsistent with testimony at court-martial, whether 
made under oath or not, is admissible as substantive evidence. 

 
C. How to Effectively Confront the Witness with a Prior Inconsistent 

Statement: 
 
 

1. The 3-Step Process: An effective method to confront a witness with a prior 
inconsistent statement uses three steps: Commit. Credit. Confront. 
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a. Commit the witness to what the witness said on the stand in this 
proceeding: “You told us on direct examination that you saw the accused 
with a knife, correct?” 

 
b. Credit the witness's prior statement and its accuracy: “You gave a 

statement about this case on 4 July this year? That was a day after the 
event? The event was fresh in your mind? You gave a statement to the 
police? You weren’t trying to mislead the police, were you? You wanted to 
give them accurate information, didn’t you? Information about what you 
saw?” 

 
How you credit the prior statement will vary depending on whether the 
prior statement was written, oral, or given under oath at another hearing. 
For example, if the prior statement was a sworn statement, then it is 
important to elicit the fact that the witness had the opportunity to review 
the statement, initialed each page, took an oath, and signed it. 

 
c. Confront the witness with the prior statement: “You said in the 4 July 

statement and I quote, ‘The accused was not carrying any weapon that I 
could see.’ That’s what you said one day after the event, isn’t it?” 

 
2. Techniques for Confronting the Witness: 

 
a. Counsel Impeaches the Witness: Counsel may simply have the witness 

confirm the existence of the prior statement, reinforce its credibility, and 
verify the conflicting testimony by quoting it to the witness. This 
approach removes the necessity of fumbling with the document, since it 
does not need to be handed to the witness. 

 
b. Another Witness Impeaches the Witness: After the witness denies 

making the prior statement, counsel may present another witness who 
overheard the prior statement or who took the written statement from the 
witness. If there is a hearsay objection by the opposing counsel, the 
statement may be admitted for the limited purpose of impeachment of the 
in-court testimony, unless the statement is otherwise admissible as 
substantive evidence (See MRE 801). 

 
D. Practice Pointers for Impeachment by Inconsistent Statement: 

 
1. Impeach Only on Significant Inconsistencies: Nit-picking about minor 

variations or insignificant details is often unimpressive as an impeachment 
technique. Members understand that there will be minor variations in detail 
each time a story is told by a human being. Repeated attempts to call the 
witness a liar on the basis of these variations may be perceived as 
overreaching, rather than effective impeachment. 
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2. Impeach Only on True Inconsistencies: Before launching into the 
impeachment technique, ensure that there is a true logical inconsistency rather 
than a mere semantic difference. For example, if in a witness's previous 
statement, the witness used the phrase "a couple of . . ." but used the phrase "a 
few . . ." on the witness stand, this is not a true inconsistency; many people 
use "a couple" and "a few" interchangeably, and quibbling with the witness 
about the difference will make counsel appear petty. 

 
3. Use Sparingly: If overused, confronting a witness with prior inconsistent 

statements loses its impact. Avoid this problem by following the previous two 
rules. 

 
4. Always Be Prepared to Prove up the Prior Statement: Never trust an 

adverse witness to admit that the prior statement was inconsistent. You should 
always have the document, the transcript, the tape recording, or the witness 
who heard the statement ready and at your fingertips to prove up the 
inconsistency. 

 
 

View Video Vignette #16, Prior Inconsistent Statement (Impeachment) in U.S. v. Mallick, 
and Video Vignette #20, Prior Inconsistent Statement (Substantive Evidence), available on 
the digital version of The 2018 Advocacy Trainer. 

 
 
VII. IMPEACHMENT OF VISUAL OBSERVATION: 

 
Goal: Witnesses who provide testimony about visual observations may often be impeached by 
showing the unreliability of their perceptions, observations, and memories. This section will 
develop counsel's ability to impeach visual observation witnesses. 

 
A. The Law: 

 
1. Personal Knowledge: "A witness may testify to a matter only if evidence is 

introduced sufficient to support a finding that the witness has personal 
knowledge of the matter."  MRE 602. 

 
2. Who May Impeach? "Any party, including the party that called the witness, 

may attack the witness's credibility."  MRE 607. 
 

3. Leading Questions: "Leading questions should not be used on direct 
examination except as necessary to develop the witness's testimony. 
Ordinarily, the military judge should allow leading questions: (1) on cross- 
examination; and (2) when a party calls a hostile witness or a witness 
identified with an adverse party."  MRE 611(c). 
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B. Factors Affecting Reliability: When preparing the direct or cross examination of 
a witness who will provide testimony about a visual observation, counsel must 
consider both the internal and the external factors that may affect the accuracy of 
such testimony. The proponent will normally seek to emphasize positive factors 
which support the credibility of the witness and to reduce the sting of negative 
factors. The opposing counsel will try to demonstrate the unreliability of the 
visual observation by exposing as many negative factors as possible. 

 
1. Internal Factors: Internal factors affecting the reliability of a visual 

observation include both physiological and psychological characteristics. 
 

2. Internal Physiological Factors: The most obvious example of an internal 
physiological factor is poor eyesight coupled with a lack of adequate 
corrective lenses. Other factors include color blindness, physical disability, 
age, and adaptation to seeing in the dark. Prior training affects ability to 
perceive; many Soldiers have undergone extensive periods of night training, 
which may improve the ability to see at night. Police officers and other 
trained observers are more skilled at observing and recalling factual detail 
because they receive training in these skills. 

 
3. Internal Psychological Factors: Internal psychological factors include 

perception, memory, and the witness's ability to communicate. Perception is 
affected by a variety of factors, such as persistent focus on a weapon rather 
than on the facial features of the assailant during an assault. Personal 
expectations, such as bias, stereotypes, interpretations, and assumptions also 
affect perception. 

 
4. External Factors: External or environmental factors may affect a witness's 

ability to perceive, including such things as exposure time, line of sight, 
physical obstructions, lighting, weather, speed of movement, and distance. 
Trauma also may have a significant impact on a witness's perception and 
memory. 

 
C. Practice Pointers: 

 
1. Tone: It is not necessary to adopt a hostile or sarcastic tone when cross 

examining a witness who is called to testify as to a visual observation. In fact, 
a friendly tone sometimes produces better results, because the witness will be 
more inclined to make concessions. Even if the witness has given testimony 
that is adverse to your case, the goal of such cross examination is simply to 
elicit facts that highlight the witness's inability to accurately observe, 
interpret, and recall relevant facts. 

 
2. Avoid the Ultimate Question: Witnesses are naturally reluctant to concede 

the inaccuracy of their observations and recollections. No rational witness is 
going to admit that what the witness said on direct examination was 
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inaccurate. So it is generally better to avoid the temptation to ask a question 
that directly challenges the accuracy of the witness's direct testimony. This 
will just prompt the witness to repeat and reassert the direct testimony. So do 
not ask as a last question, "So you really couldn't see my client, could you?" 
Wait until summation and argue all the factors that made the reliability of the 
observation suspect: "He admitted he has poor eyesight, that he was not 
wearing his glasses, that it was dark, that he was staring in terror at a weapon 
the whole time. He simply could not have seen what he claims to have seen." 

 
3. Read All Witness Statements: Examine the record for statements by the 

witness that show greater certainty about their observations at trial than 
immediately after the event. These inconsistencies may not be sharp enough 
to clearly qualify as prior inconsistent statements, but they do tend to show 
that the witness has lost his objectivity over time. 

 
4. Examine the Scene: Conduct your own examination of the scene where the 

relevant observations took place. Ensure that you have similar lighting 
conditions and other similar environmental factors. Have an assistant reenact 
the action. Measure distances and views from various angles.  Consider using 
a diagram to enhance the testimony in court. All of these steps will greatly 
assist you in identifying external factors bearing on reliability. 

 
5. Structure the Testimony Logically: Cross examination should be structured 

with the principle of "primacy and recency" in mind.  Start and end with 
strong points.  (See Chapter 5, Cross Examination.) 

 
 
 
 

References for Further Reading 
 

Mauet, Thomas A., Trial Techniques and Trials, Tenth Edition, Wolters Kluwer (2017), pp. 201- 
274. 

 
Salzburg, et al., Military Rules of Evidence Manual, LexisNexis (2015) pp. 6-103 to 6-185. 

 
Lubet, Steven, Modern Trial Advocacy, Fifth Edition, National Institute for Trial Advocacy 
(2015), pp. 341-83 

 
Loftus, Elizabeth, James M. Doyle, Jennifer E. Dysart, Eyewitness Testimony: Civil and 
Criminal, Fifth Edition, LexisNexis (2013). 
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DRILLS 
 
About These Drills: The following 6 drills are self-contained. You will be instructed in how to 
set up the drill, how to prepare, how many people you need, what facts to use, and how to 
conduct the drill. You will also be provided with sample solutions. These sample solutions are 
not necessarily the only correct solution, but merely suggestions for further discussion and 
thought. The idea is for the supervisor to create as realistic a courtroom setting as possible to 
allow counsel to practice the skills outlined in the chapter on impeachment. 

 
DRILL #1-ESTABLISHING BIAS, PREJUDICE, AND MOTIVE TO  FABRICATE 

 
A. Instruction: The supervisor or a delegate should provide 20-30 minutes of instruction on 

impeachment with bias, prejudice, and motive to fabricate. 
 

B. Preparation: The classroom should be set up as a courtroom. Counsel should be given 
20-30 minutes to study the fact pattern and to prepare a cross examination of the witness. 

 
C. Persons Needed: To conduct this drill, you will need a person to play the witness, a 

person to play the role of the military judge, and two counsel: one to cross examine the 
witness and the other to make objections. The military judge should rule on all 
objections. 

 
D. Fact Pattern: 

 
1. The Facts: The accused, CPL Savage, is charged with aggravated assault for beating 

SPC Bronson with a crescent wrench one night in the motor pool. The accused 
claims self-defense and has testified accordingly. The accused has also produced a 
number of witnesses who testified as to his character for truthfulness and 
peacefulness. 

 
2. The Witness: An assistant M240 gunner, SPC LeBlanc, testified on direct 

examination that the accused is a truthful and peaceful person. Counsel's thorough 
pretrial investigation uncovered that the witness and the accused are very close. 
There are also rumors that the witness and the accused belong to a local skinhead 
club. 

 
3. Supervisor's Guide: Counsel should conduct a short, pointed cross-examination 

designed to highlight the bias of the witness in favor of his friend and comrade-in- 
arms. After briefing the scenario, ask counsel if they have any questions. They 
should be interested in whether there is a good faith basis for the skinhead 
information. If they ask, tell them there is no corroboration for the rumors and no 
credible source for the rumors can be found. Mere rumors are generally insufficient 
to establish a good faith belief for purposes of cross examination. Given the 
potentially prejudicial nature of the skinhead information, the military judge and 
opposing counsel are likely to scrutinize the basis more carefully.  Finally, at the 
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close of the exercise, counsel should be required to briefly articulate how the cross 
examination will be used in closing argument to the benefit of his or her case. 

 
E. Conduct the Drill: Counsel should cross examine the witness using single-fact leading 

questions to establish that the witness and the accused are close. Critique should be based 
on how well counsel controls the witness and how well counsel makes the point that the 
witness and the accused are close. Opposing counsel should make every valid objection. 

 
F. Sample Solution: 

 
Q: SPC LeBlanc, you are assigned to the same infantry platoon as the accused? 

A: Yes. 

Q: You are both in the weapons squad? 

A: Yes. 

Q: You are an assistant gunner? 

A: Correct. 

Q: You are the assistant gunner on the M240 machine gun? 

A: Correct. 

Q: You are assistant gunner to the accused? 

A: Correct. 

Q: CPL Savage is the gunner? 

A: Yes. 

Q: You are his assistant? 

A: Yes. 

Q: And you have served as his gunner for a year? 

A: About one year. 

Q: And you have served in the weapons squad together for a total of 18 months? 

A: Yes, sir. 
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Q: As assistant, you work with the accused every day? 

A: Yes. 

Q: When you are in the field, you are with him at all times? 

A: Yes. 

Q: So, for example, you dig in together? 

A: Yes. 

Q: When you lay an ambush, you and CPL Savage are side-by-side in your fighting position, 
sometimes for hours? 

 
A: Yeah. 

 
Q: And you have done this for the last year? 

A: About that. 

Q: You and the accused also spend time together outside of work, don't you? 

A: Sometimes. 

Q: You socialize with him? 

A: On occasion. 

Q: You go to the movies with him? 

A: Sometimes. 

Q: You go to ball games with him? 

A: I guess maybe once. 

Q: You do not want to see him go to jail? 

A: I don't want to see anybody go to jail. 

Q: Thank you. I have no further questions. 



Page 18 of 48 

CHAPTER 9‐IMPEACHMENT 
 

 

DRILL #2-IMPEACHING USING A PRIOR UNTRUTHFUL   ACT 
 

A. Instruction: The supervisor or delegate should provide 20-30 minutes of instruction on 
impeachment with specific acts of dishonesty. 

 
B. Preparation: The classroom should be set up as a courtroom. Counsel should be given 

20-30 minutes to study the fact pattern and to prepare a cross examination of the witness. 
 

C. Persons Needed: To conduct this drill, you will need a person to play the witness, a 
person to play the role of the military judge, and two counsel: one to cross examine the 
witness and the other to make objections. The military judge should rule on all 
objections. 

 
D. Fact Pattern: The witness is Lars N. Eboy, HHC, 1st COSCOM, Ft. Braxton, NC. He 

appeared as a witness in a barracks larceny case. Whether he was a witness for the 
government or defense does not matter for purposes of this drill. Through investigation, 
you have discovered the attached Developmental Counseling Form, DA Form 4856, in 
the witness's unit file. 

 
E. Conduct the Drill: Counsel should conduct a short cross examination using the DA 

Form 4856 to question the witness effectively on a specific instance of dishonest conduct. 
The critique should be based on counsel's ability to control the witness and to show 
clearly that the witness lied in the past. 
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F. Sample Solution: 
 

Q: SPC Eboy, you took an oath today to tell the truth, correct? 

A:  Yes, sir. 

Q: You want this court to believe your testimony today? 

A:  They should. 

Q: You agree that it is important for a Soldier to tell the truth? 

A: Yes. 

Q: You agree that a Soldier should always be truthful with his chain of command? 

A:  Yes. 

Q: But you have not always told the truth when speaking with your squad leader, have you? 

A:  No, sir, I lied one time. 

Q: You are referring to the incident on 10 Jan 2017 when you lied about stomach pains in order 
to get out of PT? 

 
A:  Yes. 

 
Q: You lied about stomach problems? 

A: Yes. 

Q:  To get a sick slip? 
 
A: Yes. 

 
Q:  To get out of PT? 

 
A: Yes. 

 
Q: And then you went to the snack bar right? 

A:  Yes. 

Q:  And ate donuts? 
 
A: Basically. 
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Q: Basically? Isn't that exactly what happened? 

A:  Well, yes, sir. 

Q: The 1SG confronted you in the snack bar? 

A: Yes. 

Q: And you told him you were on the way to sick call? 

A:  I was going to go to sick call, sir. 

Q: The 1SG examined your sick slip? 

A:  Yes sir. 

Q: And he discovered that it said you were sick in the stomach? 

A:  Yes, that's true. 

Q: And only then did you admit that you lied? 

A:  Yes, sir. 

Q: Lied about being sick? 

A: Yes. 

Q:  To get out of PT. 
 
A:  Yes sir. 
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DRILL #3-IMPEACHING USING A PRIOR UNTRUTHFUL   ACT 
 

A. Instruction: The supervisor or delegate should provide 20-30 minutes of instruction on 
impeachment with specific acts of dishonesty. 

 
B. Preparation: The classroom should be set up as a courtroom. Participants should be 

given 20-30 minutes to study the fact pattern and to prepare a cross examination of the 
witness. 

 
C. Persons Needed: To conduct this drill, you will need a person to play the witness, a 

person to play the role of the military judge, and two counsel: one to cross examine the 
witness and the other to make objections. The military judge should rule on all 
objections. 

 
D. Fact Pattern: The Witness is SPC Rocky Balboa: He has just testified for the defense in 

an assault case. He claimed to have seen the entire confrontation and that his friend, the 
accused, was only defending himself from an unprovoked attack. The witness's 
credibility is crucial for the defense. Through investigation, the prosecutors have 
discovered in the witness's file a DA Form 2627-1. The form deals with an incident in 
which Mr. Balboa lied about his marital status to receive additional BAH payments. 

 
E. Conduct the Drill: Counsel should conduct a short cross examination using the DA 

Form 2627-1 to question the witness effectively on a specific instance of dishonest 
conduct. The critique should be based on counsel's ability to control the witness and to 
show clearly that the witness lied in the past. 
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F. Sample Solution: 
 

Q: SPC Balboa, you agree that a Soldier should always tell the truth? 

A:  Uh, yeah, I guess. 

Q: You guess? Did you take an oath to tell the truth today? 

A:  Yeah. 

Q: It is important to tell the truth when you are under oath, isn't it? 

A:  Yes. 

Q: It is important for a Soldier to be truthful in the course of his regular duties? 

A:  Yes. 

Q: You have not always told the truth in your Army career have you, SPC Balboa? 

A:  Well, uh, one time I made a mistake when filling out a BAH form. 

Q: You recall filling out that form? 

A:  Yes. 

Q: The 1SG directed you to complete the BAH certification form? 

A:  Yes. 

Q: The 1SG told you that you were required to provide truthful information? 

A:  I don't remember that. 

Q: You knew that the form would be used to determine how much BAH you were 
entitled to receive? 

 
A:  Yeah, I knew that. 

 
Q: You knew that you had a duty to provide truthful information? 

A:  Yeah, I guess. 

Q: You wrote on that official Army form that Adrienne Smith was your wife? 

A:  Yeah. 
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Q: But Ms. Smith was not your wife at that time, was she? 

A: No. 

Q: In fact Ms. Smith did not even live with you at that time, did she? 

A: No. 

Q: In fact, you have never been married to Adrienne Smith or anybody else, have you? 

A: No. 

Q: But you signed that form saying that she was your wife on 5 July 2017? 

A:  Yes. 

Q: That was a lie, wasn't it? 

A:  It wasn't true. 
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DRILL #4-IMPEACHING USING A CRIMINAL   CONVICTION 
 

A. Instruction: The supervisor should provide 20-30 minutes of instruction on 
impeachment with criminal convictions. 

 
B. Preparation: The classroom should be set up as a courtroom. Participants should be 

given 20-30 minutes to study the fact pattern and to prepare a cross examination of the 
witness. 

 
C. Persons Needed: To conduct this drill, you will need a person to play the witness, a 

person to play the role of the military judge, and two counsel: one to cross examine the 
witness and the other to make objections. The military judge should rule on all 
objections. 

 
D. Fact Pattern: The Witness is Mr. Marshall J. Douglas. Mr. Douglas has just finished 

testifying. Whether he testified for the government or the defense does not matter for 
purposes of this drill. He has a previous conviction by general court-martial for 
conspiracy to destroy federal property, a felony for which he received a dishonorable 
discharge, 5 years confinement, and reduction to E-1. 

 
E. Elements: Know the elements of the foundation for prior convictions: 

 
1. The witness is the person previously convicted; 

 
2. The previous conviction meets the qualifying criteria of MRE 609 (i.e., felony or 

crime of dishonesty); 
 

3. The conviction was entered in a certain jurisdiction; 
 

4. The conviction was entered on a certain date; 
 

5. If the record of conviction is offered into evidence, that the record of judgment is 
authenticated. 

 
F. Conduct the Drill: Counsel should conduct a short cross examination using the record of 

conviction. The critique should be based on counsel's ability to control the witness and to 
show clearly that the witness was previously convicted of a serious crime. 
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G. Sample Solution: 
 
Q: Are you the same Marshall J. Douglas who was previously convicted by general court- 

martial in December 2015? 
 
A: Well, I don't know if it was a general court-martial. 

 
Q: Isn't it a fact that you were convicted of conspiracy to destroy the original manuscript of 

the United States Constitution in 2015? 
 
A: Well, no. 

 
Q: Isn't it a fact that you were convicted of that crime on 17 September 2015, during the 

215th anniversary of the ratification of that document? 
 
A: It should never have been ratified! 

 
Q: Please answer the question.  Were you convicted of conspiracy to destroy the 

Constitution? 
 
A: No, I was not. 

 
Q: Isn't it a fact that you were sentenced to a dishonorable discharge and five years 

confinement for conspiracy to destroy the Constitution? 
 
A: Uh, no, it was only two years. 

 
Q: So, you now admit that you were convicted of that crime? 

 
A: Well, yes, but it wasn't no GCM and I wasn't sentenced to no five years in  jail. 

 
Q: Your honor, the government moves to admit Prosecution Exhibit 10 for ID into evidence 

as Prosecution Exhibit 10. 
 
MJ. Defense, what do you say? 

 
DC. We object to this exhibit on the grounds of hearsay and lack of authentication. 

MJ. Trial counsel? 

DC. Sir, Prosecution Exhibit 10 for ID is a self-authenticating document under MRE 902(4) 
and also falls within the hearsay exception under MRE 803(8). 

 
MJ. The objection is overruled.  Prosecution Exhibit 10 for ID will be admitted as Prosecution 

Exhibit 10.  You may proceed. 
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Q: I am handing the witness Prosecution Exhibit 10.  Mr. Douglas, this is an official record 
of your conviction. Please take a moment to read block 5f of that record of conviction. 
Tell the court what block f states as the sentence you were given for the conspiracy to 
destroy the Constitution. 

 
A: It says that I was sentenced to five years confinement, dishonorable discharge. 

Q: Thank you.  Nothing further. 
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DRILL #5-IMPEACHING WITH PRIOR INCONSISTENT   STATEMENTS 
 

A. Instruction: This drill reinforces the "commit, credit, confront" technique discussed 
earlier in this chapter. The supervisor should provide 20-30 minutes of instruction on 
impeachment with prior inconsistent statements with an emphasis on this technique. 

 
B. Preparation: The classroom should be set up as a courtroom. Participants should be 

given 20-30 minutes to study the fact pattern and to prepare a cross examination of the 
witness. 

 
C. Persons Needed: To conduct this drill, you will need a person to play the witness, a 

person to play the role of the military judge, and two counsel: one to cross examine the 
witness and the other to make objections. The military judge should rule on all 
objections. 

 
D. Fact Pattern: This drill involves a rape case. The witness is E-5 Morris Gyro, who 

witnessed the immediate aftermath of the rape and helped to identify the perpetrator. He 
gave a sworn statement to CID investigators and has just testified about what he saw. 

 
You are provided with two documents for use in this drill. The first is SGT Gyro's sworn 
statement, DA Form 2832.  Following this is a summary of his testimony. 

 
E. Conduct the Drill: Participants should review the sworn statement and the summary of 

testimony and prepare a cross examination of SGT Gyro using the "confirm, credit, 
confront" technique wherever counsel deems appropriate. 



Page 35 of 48 

CHAPTER 9‐IMPEACHMENT 
 

 

 

 



Page 36 of 48 

CHAPTER 9‐IMPEACHMENT 
 

 

 

 



Page 37 of 48 

CHAPTER 9‐IMPEACHMENT 
 

 

Summary of SGT Morris Gyro's Trial Testimony 
 
 

On 3 July I was in the hallway of barracks building number 3. 

It was about 0500.  I couldn't decide which kind of soda to get. 

As I fished in my pocket for fifty cents I heard a sound, like a muffled yell, come from the room 
behind me.  I heard something like a thump. 

 
As I turned to face the door, it burst open, and a naked woman ran past me, screaming, "He's 
trying to kill me!" 

 
As she rushed by me, a naked man followed her out of the room. He was white and very large 
with dark brown hair.  He seemed to be all shiny. 

 
I lunged at him, and we fell to the ground, grappling. We wrestled, and I tried to get a hold of 
him but I couldn't. 

 
He seemed to be covered in some type of body oil. It smelled like perfume.  But I noticed he had 
a strange, funky odor, emanating from himself. 

 
He did not have any type of weapon. 

He was completely naked. 

He managed to break free from me. I initially tried to follow him but he ran up the stairs at the 
end of the hall. 

 
I decided to follow the victim, who had run outside. I guess I decided to stay with her and 
protect her. I walked with her over to the 1SG's room, and turned her over to him and told him 
to call 911. 

 
Then I roused some of my buddies and we began a door-to-door search for the rapist. After 
about an hour, we spotted a guy coming from the area near the dumpsters. We ran over to him 
and stopped him.  He was black, about medium build.  He was dressed in PT clothes. 

 
As we got near to him, I noticed that weird, funky smell again, and I shouted, "That's the guy!" 
and we piled on top of him. Then the MPs came and said. "He's the guy." 

 
That's the accused sitting in the courtroom today. 
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F. Sample Solution: 
Commit 

 

Q: You testified that the man you tackled near the soda machine was completely 
naked? 

 
A: That's right. 

 
Q: You wrestled with him on the ground? 

A: Yes. 

Q: You wanted to prevent him from chasing the woman, correct? 

A: Yes, that's why I tried to hold him there. 

Q: But you were unable to hold him? 

A: Yeah.  He was covered with oil. 

Q: And he was naked? 

A:     Like a greased pig. 

Q:     Completely naked? 

A:       Yes. 

(At this point you have succeeded in committing the witness to his testimony and eliminated any 
possibility of a simple lack of clarity.) 

 
Credit 

 

Q: You made a report to CID that very night, didn't you? 

A: Yes. 

Q: You made a written report, right? 

A: Yes. Investigator Strate wrote it out. 

Q: He interviewed you about the incident at the barracks? 

A: Yes. 

Q: He interviewed you in his office? 
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A: Yes. 

 
Q: He asked you what happened and then asked a few follow-up questions? 

A: Yes. 

Q: You then wrote out your statement on regular paper? 

A: Yes. 

Q: Then he typed it out on an official form? 

A: Yes. 

Q: Investigator Strate gave you a chance to read the typed version of the statement? 

A: Yeah. 

Q: You read it carefully? 

A: Yes. 

Q: You did not find any errors on the form? 

A: Not that I recall. 

Q: You were asked to initial the form in several places? 

A: Yes. 

Q: SA Strate told you to correct anything that was incorrect? 

A: Right. 

Q: You made no corrections? 

A: None. 

Q: Because it was all correct? 

A: Right 

Q: Investigator Strate asked you to raise your right hand and swear to tell the truth 
before you signed the form, didn't he? 
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A: Yes. 
 

Q: You swore that the statement on the form was the truth? 

A: Yes. 

Q: And it was the truth wasn't it? 

A: Yes. 

Q: You made the statement when the event was still fresh in your mind? 

A: Yes. 

Q: You then signed the form? 

A: Yes. 

(At this point the prior statement has been validated. Although it is not required, it is 
often a good technique to show the sworn statement to the witness and have him 
authenticate it, in case the witness denies making the inconsistent statement. If the 
witness does not authenticate the sworn statement and denies making the inconsistent 
statement, you will need to call another witness, such as the CID agent, to provide 
extrinsic evidence by testifying about the sworn statement or laying the foundation for 
the admission of the sworn statement. You are now ready to confront the witness with 
his prior inconsistency.) 

 
Confront 

 

Q: Your sworn statement to CID, that you gave under oath, states, "I noticed he was 
wearing pants."  Isn't that correct? 

 
A: Uh, well that is what it says here. 
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DRILL  #6-IMPEACHING  VISUAL OBSERVATION 
 

A. Instruction: In this drill, the supervisor will stage an exciting event for all the 
participants to witness. Participants will then alternate cross examining each other on the 
possible failures in their visual observations. The supervisor should provide 20-30 
minutes of instruction on impeachment of visual observations. 

 
B. Preparation: The classroom should be set up as a courtroom. For Scenario #1, one 

person should be chosen who is unknown to the rest of the participants. 
 

Scenario #1: The actor chosen should be instructed accordingly (see below). The 
supervisor should prepare a detailed written description of the actor to include accurate 
information on height, weight, eye color, hair color, clothing, and an accurate description 
of his or her actions during the scenario. 

 
Scenario #2: The actors chosen should be instructed accordingly (see below). The 
supervisor should prepare a detailed written description of the actors to include accurate 
information on height, weight, eye color, hair color, clothing, and an accurate description 
of their actions during the scenario. 

 
C. Persons Needed: To conduct this drill, you will need all the participants and one or two 

actors to play out the scenarios. 
 

D. Conduct the Drills: 
 

Scenario #1 
 

Have participants sit in the members' box to begin training. Have a Soldier that participants 
do not know and have not seen enter the courtroom during your initial lecture. The Soldier 
should stand by quietly for about 15 seconds. The Soldier should then scream, "I can't take it 
anymore!" and throw a couple of file folders at the lecturer's feet. The Soldier then should 
quickly exit the room, slamming the door. 

 
After the Soldier leaves, have each participants write a brief description of the Soldier's 
actions in the room, including a physical description of the Soldier. 

 
Pick two participants to act as trial counsel and defense counsel and one counsel to play the 
witness. Provide the counsel with the correct physical description of the Soldier, and an 
opportunity to interview the witness. (DO NOT provide the witness with the correct physical 
description.) 

 
Have trial counsel directly examine and defense counsel cross examine the witness on the 
Soldier s actions and physical description. 
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Repeat the process with two additional participants as TC and DC and another participant as 
the witness. At the end of the drill, either have the Soldier return and explain his actions, or 
provide all participants with the soldier s correct physical description and actions. 

 
Scenario #2 

 

Find an area by an office window with some view blockers such as trees or 
bushes.  Have participants stand by the window.  Have two actors stand outside. Have 
one actor scream, "Cut it out!" One actor should begin pushing the other. After about 
three pushes by one actor on the other, have both actor engage in a mutual pushing match 
for a short time. 

 
After participants have observed the scene, again pick counsel to act as a witness, trial 
counsel, and defense counsel. Tell participants that identity is not the issue here - the issue is 
self-defense.  Follow the same format as in scenario one (direct, cross, roundtable). 

 
 
E. Sample Solution: 

 
Drill #1 

 

Q: You were seated in the panel box when the unidentified Soldier came into the 
room, correct? 

 
A: Yes. 

 
Q: There were six other officers also seated in panel box at that time? 

A: Yes, four trial counsel and two administrative law attorneys. 

Q: You were all participating in the training being presented by MAJ MacGwire? 

A: Yes. 

Q: A Soldier entered the courtroom through the double doors located behind the 
gallery, right? 

 
A: I believe so. 

 
Q: That entrance is located about 20 feet to the left of the panel box? 

A: Yes. 

Q: You were seated on the right end of the panel box? 

A: I was in the second seat from the right end. 
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Q: Four officers were seated to your left in the panel box during the training? 

A: Yes. 

Q: How tall are you, CPT Brown? 

A Five feet, nine inches. 

Q: The four officers seated to your left in the panel box are all taller than you, 
correct? 

 
A: Two of them are taller and two are about my size. 

 
Q: You did not have a clear view of the door where SPC Smith entered the 

courtroom, did you? 
 

A: I had to lean back to see the door. 
 

Q: So, you did not have a clear view of the door from where you were seated? 

A: Not a completely clear view, no. 

Q: CPT Brown, you are a brand new trial counsel, isn't that correct? 

A: Right off the assembly line. 

Q: So, you are eager to improve your trial advocacy skills? 

A: Yes. 

Q: You were in the courtroom on the morning of 22 July for advocacy training, 
weren't you? 

 
A: Yes I was. 

 
Q: The training was on methods of impeaching a witness? 

A: Yeah. 

Q: What do lawyers mean by "impeaching a witness?" 
 

A: Well, sir, impeachment is a set of trial techniques designed to discredit a witness 
as a reliable source of information. 

 
Q: Impeachment is a critical trial skill, then, isn't it? 
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A: Yes. 

 
Q: You are eager to improve your impeachment skills? 

A: Yes. 

Q: You were focused on the training when the Soldier entered the room? 

A: Yes. 

Q: You did not recognize the Soldier when he walked in on the training? 

A: No. 

Q: He was dressed in OCPs? 

A: Yes. 

Q: Did you notice anything strange about his uniform? 

A: Not that I recall. 

Q: You didn't look closely at the Soldier when he first came in, did you? 

A: Well, I noticed him walk in the room. 

Q: But he looked like a regular Soldier in duty uniform, right? 

A: Right.  I figured he might need to see somebody in the room. 

Q: You did not pay much attention to him when he walked in the room? 

A: No.  He didn't say anything. 

Q: Your attention was focused on the training by MAJ MacGwire? 

A: Yes. 

Q: You were totally surprised when the soldier in OCPs yelled and threw some files 
on the floor? 

 
A: We all were. 

 
Q: After this startling event happened, the Soldier immediately turned and left the 

room, didn't he? 
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A: Yes, it all happened pretty fast. 

 
Q: The Soldier left the room the same way he came in? 

A: Yes. 

Q: Everybody in the panel box was trying to see who the Soldier was as he left the 
room? 

 
A: Yeah, he had our attention. 

 
Q: You didn't stand up to get a look at him, did you? 

A: No. 

Q: But CPT Sosa did stand up right? 

A: Yes. 

Q: CPT Sosa blocked your view of the exit when he stood? 

A: Yes. 

Q: You couldn't see the Soldier as he left the room? 
 

A: Well, I saw him when he threw the files on the floor. 
 

Q: But you could not see him the whole time as he fled the room? 

A: No, Sammy was in my way. 

Q: When CPT Sosa stood up, you turned toward MAJ MacGwire to see what his 
reaction was didn't you? 

 
A: Yes. 

 
Q: CPT Brown, when was your last eye examination? 

A: I think it was about two years ago in the basic course. 

Q: When you had your last eye examination, the doctor prescribed new glasses? 

A: Yes. 
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Q: The doctor said your eyesight had become worse and you needed a new 
prescription? 

 
A: They were only slightly worse. 

 
Q: But the doctor gave you a new prescription? 

A: No, he ordered some Army glasses for me. 

Q: You did receive the Army glasses with the updated prescription? 

A: Yes. 

Q: You never wore the Army glasses? 
 

A: Nobody wears the BCGs, sir.  Oh, sorry, sir, I didn't notice that you wore them. 

Q: You are near-sighted, right? 

A: Yes, sir. 
 

Q: On the morning of 22 July, you were still wearing your old wire-rimmed, designer 
glasses with the outdated prescription, weren't you? 

 
A: Yes, but. 

 
Q: Thank you, nothing further. 

 
Drill #2 

 
Q: CPT Brown, your office has air conditioning, doesn't it? 

A: Yes. 

Q: The A/C was working on 22 July? 

A: Yes. 

Q: The windows of your office were closed tight the whole day? 

A: Yes.  I don't think they have ever been opened. 

Q: So, the window was closed when you saw the shoving match on 22 July? 

A: Yes. 

Q: The windows in your office are the double-ply, insulated kind, right? 
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A: Yes. 

 
Q: The window in your office is dirty, isn't it? 

A: Pretty dirty. 

Q: It has never been cleaned since you were assigned there? 

A: I guess not. 

Q: When the sun shines on the window, you can see a film of dirt and dust all over 
the window? 

 
A: Unfortunately, yes. 

 
Q: The sun was shining on the window when the shoving match occurred? 

A: Yes. 

Q: You were standing about three feet from the window when you saw the shoving 
match? 

 
A: Yes. 

 
Q: The shoving match occurred on the grassy area below your window? 

A: Yes. 

Q: You had the radio turned on when you saw the shoving match? 

A: Yes. 

Q: You were listening to Z93 "All rock, All the time?" 

A: Yes. 

Q: The shoving took place about 20 feet away from the window? 

A: About that, yes. 

Q: There are bushes outside your window office? 

A: Yes. 

Q: They haven't been trimmed in a long time, have they? 
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A: No. 

 
Q: In fact they provide pretty good shade for your office? 

A: Yes. 

Q: They also block your view. 
 

A: Yes, especially on the right side. 
 

Q: Some of the time during the fight, you couldn't see what was going on? 
 

A: Right.  A couple times they moved to the right where I couldn't see so well. 
 

Q: When they moved to the right side of the window, you couldn't see them at all, 
could you? 

 
A: Uh, not really, but I could see some movement through the leaves. 

Q: You were not able to see the whole shoving match, correct? 

A: Yes. 
 

Q: You didn't go to another window to get a better view? 

A: No. 

Q: Thank you. Nothing further. 



 

 

 
 
 
 
 

OObbjjeeccttiioonnss 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Ten 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

At the lectern, Brigadier General Edwin C. McNeil addresses the third graduating class of the Judge Advocate 
General's School at the University of Michigan, Ann Arbor, in 1942. Seated at the far left is the Commandant 
of the School, Colonel Edward H. Young. At the far right is The Judge Advocate General, Major General Myron 
Cramer. The school in Ann Arbor closed in 1946 and reopened at Fort Myer in 1950. In 1951, it moved to 
Charlottesville and onto the Grounds of University of Virginia. 
Lieutenant Colonel John Moore, staff judge advocate, 10th Regional Support Group, references a legal term 
in a manual to Captain Lawrence Indyk, a trial counsel, 13 December 2012. The 10th RSG Legal Ofice was 
awarded the Judge Advocate General's Excellence in Claims Award and the Chief of Staff Award for Excellence 
in Legal Assistance. 
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CHAPTER 10-OBJECTIONS 
 
 
I. OVERVIEW: 

 
A. Goals: One of the key skills for a trial advocate is the ability to make and respond 

to objections. This chapter trains counsel to recognize, lodge, and respond to 
objections. 

 
B. Training Overview:  The goal of this chapter is twofold: 

 
1. Learning to Make Objections: Effective trial advocacy means gaining an 

understanding of the rules of evidence-understanding what is admissible 
and what is inadmissible. So when opposing counsel asks a question that 
calls for inadmissible evidence, you should be able to think ahead and 
make an objection before the witness responds with the offending 
evidence. Waiting until the witness responds before lodging the objection 
is too late; once the record is infected with inadmissible evidence, it is 
nearly impossible to erase the taint in the minds of the panel. Learning to 
make and support valid objections will maximize your ability to prevent 
your opponent from introducing inadmissible evidence that weakens your 
case. 

 
2. Learning to Respond to Objections: Knowledge of the rules of evidence 

will also allow you, once an objection is made, to articulate the evidentiary 
basis for every piece of evidence you plan to introduce in support of your 
case theory: testimony, documents, exhibits, demonstratives, and physical 
evidence. Responding to objections starts with planning exactly how you 
plan to prove your case and thinking through the foundation for every 
piece of evidence. It also starts with trying to anticipate possible 
objections and having responses prepared in advance. Learning to respond 
well to objections will allow you to keep your case plan on the rails. 

 
II. MAKING OBJECTIONS: 

 
A. An Approach to Making Objections: Making and responding to objections is a 

key skill for a trial advocate. To fully exercise this skill, you must 
 

1. Understand the Military Rules of Evidence and have a system for 
refreshing your memory in the heat of the trial. At the end of this chapter, 
we have included a list of common evidentiary objections and the rules of 
evidence upon which they are based. This sheet and the MRE pamphlet 
should be at your fingertips during every trial and hearing. 
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2. Make Every Valid Objection: When you are first learning trial 
practice-say in your first few trials-you should make every valid 
objection. This will force you to concentrate on the record and to learn the 
difference between those objections that will be sustained and those that 
will be overruled. Once you have become comfortable with making and 
arguing objections, you can start to be more selective in which objections 
you make and which ones you waive. But it is critical to first learn 
thoroughly the basic skill of objecting before learning to exercise more 
subtle judgment. 

 
3. Selectively Waive Objections: Once you have spent a number of trials 

learning this skill by making every valid objection, you can start to be 
more selective. Never waive an objection just because you think the panel 
is going to hold it against you. It is your job to object when opposing 
counsel is about to do something outside of the rules, and the panel 
understands that. But there are some circumstances where it is appropriate 
to let an objection go. 

 
a. Is the evidence going to come in anyway? If the objection is strictly 

a lack of proper foundation, will opposing counsel be able to fix the 
problem? If so, you may consider waiving the objection. But be very 
selective here. Just because you know that a piece of evidence is 
admissible does not mean that your opponent is skilled enough to lay 
the proper foundation. Sometimes, less experienced counsel will give 
up without a fight in the face of a sustained objection. 

 
b. Will an objection make the members look more closely at the 

evidence? If evidence is virtually certain to eventually be admitted 
and your objection will only serve to highlight or exaggerate its 
importance, you should consider waiving the objection. 

 
c. Will an objection make your opponent lose momentum or get 

flustered? While it is improper to make an objection solely to disrupt 
your opponent, it is perfectly acceptable to object whenever you have a 
legitimate basis to do so. Of course, you should also be sensitive to 
appearing overly combative and to unnecessarily annoying the military 
judge. 

 
B. The Mechanics of Objecting: 

 
1. Know your Military Judge: Some military judges will require you to 

state the basis of the objection and the applicable rule of evidence. Other 
military judges need only hear the word "objection," and they will ask 
opposing counsel to justify the question or the answer. 

 
2. Be Forceful, Clear, and Brief: 
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a. Stand up; 
 

b. Say with emphasis, "Objection, your honor, the question is . . ." 
leading, improper, argumentative, or otherwise objectionable. Your 
goal here is to get the judge's attention and stop the proceedings 
before the witness answers the questions. Do not be timid. 

 
c. Listen: At this point the military judge might do one of several 

things: 
 

i. Ask you for further detail; 
 

ii. Ask opposing counsel to respond; or 
 

iii. Excuse the panel. 
 

d. Explain and Rebut: Be prepared to fully explain the basis of your 
objection and to rebut the argument by opposing counsel. 

 
e. Protect the Record: Be aware, especially as defense counsel, that 

appellate courts will often find waiver of an issue if an objection is 
not sufficiently specific. This may require citation to case law. 
Waiver may also be found if the objection is not renewed each 
time the disputed evidence or testimony is offered. 

 
III. RESPONDING TO OBJECTIONS: 

 
A. Anticipate: Objections are a nuisance during courts-martial. They stop the action, 

often require excusing the panel, and generally throw off the rhythm of the 
proceedings. So as you plan your trial strategy, you should plan to avoid drawing 
objections. 

 
1. Whole Foundation: Make sure you lay the whole and proper foundation 

for evidence. Make complete foundations part of your trial plan and build 
them into your direct and cross examinations. 

 
2. Phrase questions in accordance with the rules of evidence. Avoid leading 

questions on direct examination, compound questions, questions that call 
for narrative answers, argumentative questions, and questions that you 
have already asked and have already been answered. 
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3. Motions In Limine: Where you have a genuine question about 
admissibility of an important piece of evidence in your case, do not 
hesitate to file a motion in limine to get a ruling in advance. The military 
judge will appreciate not having to deal with a complex evidentiary issue 
in the middle of the court-martial. 

 
B. Stop: As soon as you hear an objection from opposing counsel, stop talking and 

listen to the objection. Make sure you understand the objection. Do not 
immediately concede the objection or offer to rephrase. Be prepared to respond. 
Remember to address only the military judge and not opposing counsel. 

 
C. Analyze the Objection and Respond Accordingly: Think about what you just 

said, and why it may be objectionable.  It could be: 
 

1. How the Question was Phrased: Sometimes the objection is to how the 
question was phrased, such as leading, compound, or calling for narrative. 
If the problem is a matter of phrasing, ask for leave to rephrase the 
question; 

 
2. What You Were Asking the Witness: Sometimes the objection is to 

what you were asking for, such as that the question has been asked and 
answered, calls for privileged information, or calls for a conclusion. Be 
prepared to either rephrase or to lay a foundation for why the question is 
proper; 

 
3. You Have Gotten Ahead of Yourself: Sometimes the objection is to your 

failing to link up the question to the evidence, such as assuming a fact not 
in evidence, improper foundation, or bolstering a witness before 
credibility is attacked. Be prepared to back up, lay the foundation, and 
move on; or 

 
4. Hearsay: Hearsay objections are common (see Chapter 6). If you have 

asked about an out-of-court statement, you should be prepared to show 
that: 

 
a. The Statement is not Hearsay because it 

 
i. Is not assertive conduct; 

 
ii. Is not a statement by a person; 

 
iii. Is not a statement made outside of this courtroom during 

this proceeding; 
 

iv. Is not offered for the truth of the matter asserted; or 
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b. The Statement Fits an Exemption to the hearsay prohibition 
because it is 

 
i. An admission of a party/opponent; 

 
ii. A statement attributable to the accused such as an adoptive 

admission or a co-conspirator's statement; 
 

iii. A prior consistent statement of a witness; or 
 

c. The Statement Fits an Exception to the hearsay prohibition 
because it is 

 
i. An excited utterance; 

 
ii. A statement of present sense impression; 

 
iii. A statement of then existing mental, emotional, or physical 

condition; 
 

iv. A statement for made for purposes of medical diagnosis or 
treatment; 

 
v. A record of regularly recorded activity such as a military 

record; or 
 

vi. A prior recorded recollection. 
 

References for Further Reading: 
 

Thomas Mauet, Trial Techniques and Trials, 10th Edition, Wolters Kluwer (2017), pp. 
511-57. 

 
Steven Lubet and J.C. Lore, Modern Trial Advocacy, Fifth Edition, National Institute for 
Trial Advocacy (2015), pp. 231-72. 
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DRILLS 
 
I. EXPLANATIONS OF COMMON OBJECTIONS: 

 
A. Ambiguous, Confusing, Unintelligible: Under MRE 611, the military judge has 

an obligation to "exercise reasonable control over the mode and order of 
examining witnesses," to "make the procedures effective for determining the 
truth," and to protect witnesses from "harassment and embarrassment." If a 
question is ambiguous, confusing, or unintelligible, then any answer given will be 
correspondingly ambiguous, confusing, and unintelligible. 

 
B. Argumentative: Questions designed only to make rhetorical points are 

objectionable. See MRE 611(c). 
 

C. Asked and Answered: Once a question has been asked and answered, it is 
objectionable for the same attorney to ask the same question of the same witness 
again. MRE 611(a)(2). 

 
D. Assumes Facts Not in Evidence: Under MRE 103(e), the military judge has an 

obligation to protect the panel from being exposed to inadmissible evidence. So if 
a question is premised upon information which is not in evidence, it is 
objectionable. 

 
E. Authentication: Before any document or demonstrative aid may be admitted into 

evidence, it must be properly authenticated. This simply means that there must be 
sufficient evidence on the record to demonstrate that the evidence is what it 
purports to be. What is required for authentication depends on what is being 
offered, and the rules are generally set forth in MRE 901-903. Most of these rules 
are fairly simple. You should be familiar with them so you can lay proper 
foundations for all your planned evidence and so that you can recognize when 
your opponent fails to properly authenticate something and lodge an objection. 

 
F. Best Evidence: MRE 1002 states that, "[a]n original writing, recording, or 

photograph is required in order to prove its contents . . ." So if you are trying to 
prove the contents of a writing, recording, or photograph, testimony about the 
contents will generally not satisfy the rule. The original writing, recording, or 
photograph is required. Under MRE 1004, duplicates are generally as admissible 
as the original unless there is a "genuine question" about authenticity of the 
duplicate. 
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G. Beyond the Scope of Direct Examination: MRE 611(b) restricts the scope of 
cross examination to those matters covered on direct examination and matters 
affecting the witness's credibility. But the rule goes on to say that additional 
matters may be inquired into, "as if on direct examination."  This seems to 
suggest that cross examining counsel may inquire into matters beyond the scope 
of direct examination as long as non-leading questions are used. In reality, 
military judges rarely sustain an objection on this ground as long as the additional 
inquiry is into a relevant area. 

 
H. Bolstering: Under MRE 608(a), "[e]vidence of truthful character is admissible 

only after the witness's character for truthfulness has been attacked." So 
presenting evidence of a witness's truthfulness prior to cross examination or prior 
to the witness being impeached is usually objectionable. 

 
I. Calls for Improper Opinion: Under MRE 602, lay witnesses must normally 

testify from personal knowledge. Opinion evidence by lay witnesses is severely 
restricted to things such as whether a person is impaired by alcohol or the speed 
of a vehicle. See MRE 701. Experts may render opinions on scientific or technical 
matters only after being qualified as an expert by the military judge. MRE 702. So 
any question asking for an opinion that is outside these parameters is 
objectionable. 

 
J. Calls for Narrative: As a general rule, questions should be formulated to elicit 

one fact at a time. Questions that call for two or three facts are objectionable as 
compound questions. Questions that call for expansive and uninterrupted 
narration by the witness are likewise objectionable. For example, "Tell us about 
your life, beginning with your prenatal memories" would be a question calling for 
narrative. Avoid this objection by breaking up the narrative into single-fact 
questions. 

 
K. Calls for Speculation: Because lay witnesses must normally testify based on 

personal knowledge (MRE 602), asking a witness to speculate or guess is 
objectionable. 

 
L. Compound: As noted in the explanation of narrative questions, the general rule is 

that each question on both direct and cross examination should be formulated to 
elicit a single fact. Any question that attempts to elicit more than one fact is 
objectionable as a compound question. For example, "Did you wake up at six and 
go to work on Monday?" is a compound question. To avoid the objection, simply 
break the question up into two: "Did you wake up at six? Did you then go to 
work?" 

 
M. Counsel Testifying: Under MRE 603, witnesses must give an oath to testify 

truthfully. If counsel is making factual statements on the record in the guise of 
questioning a witness, this is objectionable. 
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N. Cumulative: Where evidence is cumulative or repetitive of evidence previously 
admitted, it violates MRE 611(a)(2) as a waste of time. 

 
O. Degrading Questions: "Statements and evidence are inadmissible if they are not 

material to the issue and may tend to degrade the person testifying." MRE 303. 
 

P. Hearsay: This is one of the most common objections. Whenever you ask a 
witness to say what someone else said, be prepared to tell the military judge why 
the evidence is admissible as non-hearsay, an exemption from the hearsay rule, or 
an exception to the hearsay rule. If you are the objecting counsel, always be 
prepared to make the hearsay objection and hold opposing counsel to laying the 
proper foundation. 

 
Q. Improper Impeachment: While either party may impeach any witness, including 

the party who called the witness, there are various restrictions on how witnesses 
may be impeached. For example, one may not impeach a witness with religious 
beliefs or opinions. MRE 607, 610. 

 
R. Improper Use of Memorandum: MRE 612 restricts the use of refreshed 

recollection where a writing is not properly produced as ordered by the military 
judge. Testimony resulting from a refreshed recollection under these 
circumstances is objectionable. 

 
S. Improper Use of Prior Statement: Extrinsic evidence of a witness's prior 

inconsistent statement is inadmissible unless the witness is given an opportunity 
to explain or deny the statement. MRE 613(b). What this means is that, if you 
want to introduce a witness's prior inconsistent statement, either as it is written on 
a document or through another witness, you must ask the witness about the 
statement first with a question such as, "Isn't it true you said X in your written 
statement to the CID investigators?" This question gives the witness an 
opportunity to explain or deny the prior statement. You may now introduce the 
actual statement as set forth in the CID report. If you fail to ask the proper 
question giving the witness the opportunity to explain or deny the statement, 
extrinsic evidence of the statement-the report itself or testimony from another 
witness about what was said-is inadmissible. 

 
If you are the proponent of the prior inconsistent statement, do not forget to 
confront the witness with the statement to give the witness the opportunity to 
explain or deny it. If you are opposing counsel, be ready to object to extrinsic 
evidence of the statement if the proper questions are not asked. 
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T. Irrelevant: Evidence is relevant if it has any tendency to make a fact of 
consequence to the determination of the action more or less probable than it 
would be without the evidence. MRE 401. So be prepared to articulate how every 
piece of evidence you intend to introduce ties into your case theory. Alternatively, 
be prepared to object when opposing counsel attempts to introduce evidence that 
is not tied to a claim or defense. Many relevancy objections involve the improper 
use of character evidence: 

 
 

1. Character Traits: Evidence of a person's character or trait of character is 
inadmissible except in very specific circumstances. MRE 404. 

 
2. Other Crimes, Wrongs, or Acts: Evidence that a person has committed 

other specific acts, be they crimes or other improper conduct, is 
inadmissible except in very specific circumstances. MRE 404(b). 

 
U. Leading: Leading questions are those that suggest the answer. They are not 

permitted on direct examination. Learn to be aggressive in objecting to leading 
questions during direct examination; if you let opposing counsel use leading 
questions, then your opponent will be able effectively to testify by putting words 
into the witness's mouth and just getting the witness to agree. It is a bad idea to 
give your opponent such an advantage. 

 
One practice pointer: yes or no questions are not necessarily leading. They are 
only leading when they suggest the answer. So the question, "Did you drive to the 
store?" is not leading because it does not suggest the answer. On the other hand, 
the question, "You drove to the store, didn't you?" is leading because it suggests 
an affirmative answer. This subtle distinction can be very judge-dependent, so be 
prepared to rephrase if you ask a yes or no question and draw an objection. 

 
V. Misstates the Evidence: When a question contains a factual predicate, that 

factual predicate must correctly state the evidence on the record. If the factual 
predicate misstates the evidence, it is objectionable. 

 
W. Prejudice Outweighs Probative Value: Under MRE 403, even where evidence 

might otherwise be relevant, it is nonetheless objectionable where its probative 
value is outweighed by the danger of 

 
1. Unfair prejudice; 

 
2. Confusing the issues; 

 
3. Misleading the members; 

 
4. Undue delay; 
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5. Wasting time; or 
 

6. Needlessly presenting cumulative evidence. 
 

X. Privilege: A legitimate claim of privilege allows a person to refuse to be a 
witness, to refuse to disclose any matter, to refuse to produce any object or 
writing, and to prevent another from doing any of the above. So any question that 
calls for privileged information is objectionable. MRE 501. While privileges are a 
powerful shield against disclosure, they are also very limited; only those 
privileges specifically recognized in the rules of evidence or the Constitution may 
be invoked. The following privileges are recognized: 

 
1. Lawyer-Client (MRE 502); 

 
2. Communications to Clergy (MRE 503); 

 
3. Husband-Wife (MRE 504); this privilege allows a spouse to refuse to 

testify against the other spouse and allows a spouse to refuse to disclose 
any confidential communications; 

 
4. Classified information disclosure of which would be detrimental to 

national security and other government information (MRE 505 and 506); 
 

5. Identity of informants (MRE 507); 
 

6. Statements made during mental examination of the accused (MRE 302); 
and 

 
7. Self-incrimination (MRE 301). 

 
Y. Unresponsive: Where counsel asks a proper question, it is the obligation of the 

witness to answer the question to the extent the witness is able to do so. If the 
witness evades the question or answers another question, it is objectionable. 
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II. OBJECTIONS DRILL: 

 
A. Goals: The goals of this drill are to teach counsel how to: 

 
1. Recognize when a question calls for inadmissible evidence; 

 
2. Recognize when a witness gives an inadmissible answer; 

 
3. Effectively make objections; and 

 
4. Effectively respond to objections. 

 
B. Conducting the Drill: 

 
1. Instruction: The supervisor or delegate should give a 20-30 minute block 

of instruction on objections, both the substance and the mechanics. 
 

2. Who You Will Need: 

a. 2 Counsel 

b. 1 Judge 

c. 1 Witness 
 

3. Preparation: The classroom should be set up as a courtroom. A witness is 
on the stand and one counsel asks the questions below. The examining 
attorney and the witness should be provided with the script, but the 
objecting attorney should not. The witness should give the answers as 
written. Assume that the witness is a lay witness and that this is direct 
examination. The accused has not testified. Opposing counsel should 
make every valid objection either to the question or to the answer. The 
military judge should either sustain or overrule the objection. 

 
4. Critique: Critique should be based on counsel's ability to recognize 

objectionable questions, recognize objectionable testimony, and correctly 
articulate all possible bases for objection. 
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Drill: Making and Responding to Objections 
 

Q1: Would you please tell us your name and spell your last name for the record. 

A1: My name is Robert Harris. H-A-R-R-I-S. 

Q2: What town do you live in, Mr. Harris? 

A2: I am an electrical engineer. 

Q3: On August 24, 2017, when you witnessed the assault in question, were you friends with 
the accused and at work? 

 
A3: No. I have never been friends with the accused. I think he is a very dishonest person. I 

also know that he can sometimes be physically aggressive. 
 
Q4: Could you please tell us everything you did on the date in question, August 24, 2017? 

 
A4: Sure. I woke up at 6:30 a.m. I showered and went to work. Once there, I had a yogurt and 

a piece of toast. I think I might have had a coffee too. I had a couple of meetings. That 
took me through lunch time. I went to Wendy's for a classic single, curly fries, and a milk 
shake. I then took a long nap in my office. I had not slept well the night before. I left 
work early, at about 3 p.m., because I had a doctor's appointment. I was on my way home 
when I saw the assault. 

 
Q5: After the assault, did you speak with anyone about what you saw? 

A5: Yes. I spoke with my wife. 

Q6: What did you tell your wife about the assault? 
 
A6: I told her that I wasn't surprised that the accused was involved. I told her that it was just a 

matter of time before he got involved in something like this because he is so dishonest 
and so aggressive. 

 
Q7: Do you know where the accused was just prior to the assault? 

A7: No but I have a pretty good idea. 

Q8: Where do you think he was prior to the assault? 
 
A8: He was probably at a bar. Usually about that time of day he is drinking somewhere. 

Q9: A day after the assault, you spoke with your neighbor, didn't you? 

A9: I sure did. 
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Q10: And you told your neighbor what you saw, right? 

A10: I sure did. 

Q11: And your neighbor told you what she saw that day, too. Right? 

A11: Yup. 

Q12: What did your neighbor tell you about what she saw? 
 
A12: She said she saw the accused with a big bat just before what happened at the corner. She 

said he was making threats. 
 
Q13: Did you see the victim after the assault? 

A13: Yes. He was all bloody. 

Q14: Were his injuries consistent with being beaten by a bat? 

A14: I think so. 

Q15: Do you have an opinion about who was the first aggressor here? 

A15: Yes. The accused was the first aggressor in my opinion. 

Q16: So when the accused was in that bar before the assault, how much whiskey did he drink? 

A16: Enough to get drunk and to do what he did later. 

Q17: Sir, do you have any hobbies? 
 
A17: Yes, several. I am a hang glider. I also volunteer at my church as a youth leader. 

 
Q18: And does your church try to select honest and law-abiding people to work with the youth 

group? 
 
A18: I would hope so. 

 
Q19: Did you give a statement to the investigators? 

A19: Yes I did. 

Q20: Your Honor, I would offer in evidence at this time what has been marked as Prosecution 
Exhibit 4 for identification. It is the sworn statement given by Mr. Harris in which he 
states quite truthfully and emphatically that he saw the accused commit this offense, that 
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the accused acted with premeditation, and that he did so without regard to community 
safety. 

 
MJ: So admitted. 

 
Q21: Do you have an opinion about who was the first aggressor here? 

A21: Yes. The accused was the first aggressor in my opinion. 

Q22: Mr. Harris. In what sense do you not take it seriously to swear an oath and keeping in 
mind the seriousness of this offense and your truthful character? 

 
A22: Absolutely. 

 
Q23: Sir, I would like to draw your attention to a letter that the accused wrote you after this 

assault. Do you recall that letter? 
 
A23: I sure do. 

 
Q24: What did that letter say? 

 
A24: It said he wishes he could have inflicted more damage during the assault. He said he 

meant to break the victim's arm. 
 
Q25: To your knowledge, has the accused ever been convicted of a crime before? 

 
A25: Yes. He had a misdemeanor charge of DUI a couple of years ago and back in 2003, he 

had a felony for malicious destruction of government property. He did a couple of years 
on that one. 

 
Thank you, I have nothing further. 
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Objections Drill: Sample Solution 
 

A2:     Non-responsive 
 
Q3: Assumes Facts not in Evidence, Compound 

Q4: Calls for Narrative 

A4:      Relevance, Narrative 
 
Q6:      Marital Privilege, Hearsay 

 
A6: Marital Privilege, Hearsay, Improper Character Evidence 

Q8: Calls for Speculation 

A8: Speculation, Improper Character Evidence 

Q9: Leading 

Q10: Leading 

Q11: Leading 

Q12: Hearsay 

A12:   Hearsay 

Q14: Calls for Improper Opinion, Calls for Speculation 

A14: Improper Opinion, Speculation 

Q15: Calls for Improper Opinion, Calls for Speculation 

A15: Improper Opinion, Speculation 

Q16: Assumes Facts not in Evidence, Misstates the Evidence 

Q17: Relevance, Bolstering 

A17: Relevance, Improper Bolstering 

Q18: Bolstering 

A18:   Bolstering 
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Q20: Improper Foundation, Authentication 

Q21: Asked and Answered 

A21: Asked and Answered 
 
Q22: Ambiguous, Confusing, Unintelligible 

Q24: Best Evidence 

Q25: Improper Character Evidence, Other Crimes, Wrongs, or Acts 

A25: Improper Character Evidence, Other Crimes, Wrongs, or Acts 
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CClloossiinngg  AArrgguummeenntt 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Chapter Eleven 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

In December, 2004, Captain Don Burgess, assigned to the 167th Corps Support Group, 1st COSCOM, and 
attached to the 1st Infantry Division, flew from Forward Operating Base Q-West, Iraq, to give Law of War training 
to Soldiers in Mosul. While at a refueling point at night, an Apache helicopter landed on Captain Burgess's 
Blackhawk, causing catastrophic damage to both helicopters and killing the two Apache pilots. One of the    
few things that survived the crash was Captain Burgess's 2002 Manual for Courts-Martial, visible amidst the 
charred wreckage near the Blackhawk helicopter's tail. This tragic accident demonstrates the dangers of our dual 
professions, and reminds us that justice will survive, even in a deployed setting. 
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CHAPTER 11-CLOSING ARGUMENT 

I. SKILL OVERVIEW: 
 

Goal: This chapter is designed to develop counsel's ability to prepare and deliver a 
persuasive closing argument. 

 
II. THE LAW: 

 
A. Argument by Counsel on Findings: "After the closing of evidence, trial counsel 

shall be permitted to open the argument. The defense counsel shall be permitted to 
reply. Trial counsel shall then be permitted to reply in rebuttal."  RCM 919(a). 

 
B. Contents of Argument: "Arguments may properly include reasonable comment 

on the evidence in the case, including inferences to be drawn therefrom, in 
support of a party's theory of the case."  RCM 919(b). 

 
C. Limitations: Prosecutors should not make arguments calculated to inflame the 

passions of the panel or that would divert the panel from its duty to decide the 
case on the evidence. See generally AR 26-27. In general, objections are sustained 
less often during closing argument because counsel are permitted to characterize 
and synthesize the evidence. Objections that are sustained often involve arguing 
facts not in evidence, grievously mischaracterizing the evidence, and making 
extremely inflammatory arguments. 

 
1. ABA Model Rules of Professional Conduct Rule 3.4(e): Counsel should not 

 
a. "allude to any matter that the lawyer does not reasonably believe is 

relevant or that will not be supported by admissible evidence; 
 

b. assert personal knowledge of facts in issue except when testifying as a 
witness; or 

 
c. state a personal opinion as to the justness of a cause, the credibility of a 

witness . . . , or the guilt or innocence of the accused." 
 

2. U.S. v. Sewell, 76 M.J. 14 (C.A.A.F. 2017): The Court of Appeals for the 
Armed Forces found improper several of trial counsel's closing arguments. 
Primarily, the Court found objectionable counsel's repeated suggestion that 
the accused had a propensity to engage in criminal conduct: "What kind of 
man has 118 photos on his phone? . . . Is that the type of guy that would do 
that to people? You all know the answer." Id. at 17. 



Page 2 of 8 

CHAPTER 11‐CL0SING ARGUMENT 
 

 

 

III. THE FOUNDATIONS OF AN EFFECTIVE CLOSING ARGUMENT: 
 

A. Theory and Theme: Every part of the court-martial has led you to this point: the 
summation. This is where counsel explains in powerful terms how the case theory 
is supported by all the evidence. This is where counsel uses the case theme 
repeatedly to give the panel the moral ammunition it needs to vote in his or her 
favor. This is where counsel refutes the opponent's theory by showing how it is 
unsupported or contradicted by the evidence. 

 
1. Case Theory: The case theory is the narrative of what happened in the case 

and the legal rules flowing from that narrative that constitute the claim or 
defense. 

 
2. Theme is the distilled essence of the case boiled down to one phrase. It should 

be one of the first things out of your mouth and repeated as often as possible 
during closing argument. This is the phrase that the panelists will be thinking 
as they deliberate. 

 
a. "If it doesn't fit, you must acquit." 

 
b. "If he couldn't have her, nobody would have her." 

 
c. "SGT Mallick infiltrated the family to get to his prey." 

 
d. "He was an NCO who took advantage of a Private who had been in the 

Army less than 6 months." 
 

e. "This was no rape: SPC Moreland was a willing participant on a wild 
weekend in the wilderness." 

 
B. Useful Framework-Tie the Elements to the Evidence: A basic and useful 

framework for constructing a coherent closing argument is to tie the elements of 
each specification to the evidence. When possible, a chronological approach 
works best. For the prosecutor's closing, you must list each element of the 
offenses charged and demonstrate to the panel how the evidence satisfies each 
element. For the defense closing, you must list the elements and demonstrate 
where the evidence fails to satisfy them. Defense should spend most of its time 
arguing about those elements where there is factual dispute. 

 
C. Humanize the Victim or Accused: Counsel should carefully and thoughtfully 

bring the victim or accused to life by placing him or her in real-life scenarios and 
filling in human details. Members will remember these facts that humanize the 
victim or the accused, and they will help counsel get past the temptation to look at 
the case as merely a contest between lawyers. Just as with the opening statement, 
strive to tell a real story about real people. 
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D. Argue: The sole purpose of closing argument is to persuade the panel to do 
something, to motivate the panel to acquit or convict. Every word out of your 
mouth, every gesture, every movement about the courtroom should move the fact 
finder toward accepting your case theory as gospel. All the tools you used for the 
opening statement will be useful here: 

1. Place yourself in a commanding spot before the panel; 
 

2. Deliver the closing without reading it; 
 

3. Move deliberately around the courtroom to underscore your narrative; 
 

4. Use body language and voice modulation deliberately to underscore your 
narrative; 

 
5. Be passionate but not angry-show how much you believe in what you say; 

and 
 

6. Look panel members in the eye. 
 

E. Draw and Argue Conclusions and Inferences: The evidence may support any 
number of interpretations-from the solid and plausible to the fanciful. Argue 
why only your interpretation makes sense. 

 
F. Comment on Witness Demeanor: Don't underestimate the extent to which 

judgments about witness credibility are based on appearance and demeanor: 
willingness to answer difficult questions in a straightforward manner, changes in 
attitude between direct and cross examination, and confidence or lack thereof are 
all proper areas for commentary during summation to persuade the fact finder that 
a witness is either worthy or not worthy of belief. 

 
G. Prosecutors Beware Burden Shifting: The government must never imply that 

the accused has the burden to put on a defense or to testify: 

1. The government must not call attention to the defense's exercise of the right 
to remain silent; and 

 
2. The government must not make any comment on the accused's failure to 

speak to commanders or to law enforcement. 
 

Such comments are a violation of the accused's right to remain silent, and they 
present a high likelihood of mistrial, reversal on appeal, or a sustained objection 
and a strongly worded curative instruction. 
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H. Start Strong and End Strong: While the closing argument should sound as if it 
is spontaneously delivered, it should be carefully planned. Part of the planning is 
to start with a strong and memorable step to get the panel's attention. You should 
also end with a strong and memorable landing. Both the beginning and ending of 
your closing argument should be memorized and practiced verbatim. If you get 
sidetracked or an objection is sustained that interferes with your momentum, you 
must be able to quickly recover and deliver your most important remarks with 
confidence. 

 
IV. PRACTICE POINTERS: 

 
A. Write It but Do Not Read It: Do not read the closing argument to the panel. 

Your carefully planned closing should look spontaneous, natural, and 
conversational. So after you write it out, go through it several times, preferably in 
front of a mirror. To do all the above and look good doing it, you should plan, 
write out, and practice the closing well in advance. 

 
B. Incorporate Instructions: Counsel must be familiar with the instructions the 

military judge will provide to the panel and quote directly from these instructions 
during closing argument. The panel will then hear your very words repeated by 
the military judge during the instructional phase. This lends credibility to your 
argument while highlighting key points. 

 
C. Exude Enthusiasm: You do not need to be either a cheerleader or a table 

pounder, but you must care about your case and the position you are advocating. 
Enthusiasm is reflected not only in vocal inflection and word choice, but also in 
command of the courtroom, organized presentation of a case, and passionate 
advocacy. 

 
D. Hold the Opening against Your Opponent: Take notes during your opponent's 

opening and remind the panel during your closing of promises made in the 
opening that your opponent did not keep. Expose weaknesses in opposing 
counsel's theme. 

 
E. Wield Exhibits: If an exhibit is worth admitting into evidence, it is worth 

reinforcing at every opportunity. People learn best through multiple senses. So 
use exhibits and visuals to underscore your narrative. 

 
F. No Personal Opinions: Avoid using first-person at all. Avoid saying "the defense 

believes" or "it is the government's position," or "I think . . ." Using first-person  
is objectionable and ineffective in advancing a position. Instead of saying, "In my 
opinion, the evidence is weak," it is much more powerful to say, "The evidence is 
so thin it is almost invisible, and here is why." 



Page 5 of 8 

CHAPTER 11‐CL0SING ARGUMENT 
 

 

 

G. No Inside Baseball: Skip all the boilerplate stuff about the argument not being 
evidence, the function of the military judge and panel, and the history of the 
UCMJ. Frankly, all that procedural stuff is pretty boring and the military judge 
will tell them anyway. 

 
H. Highlight Strengths: Your opponent will hammer at your weaknesses; but when 

you have a particularly strong element in your case such as an extremely 
sympathetic victim or a solid confession, mention it prominently and repeatedly. 

 
I. Compensate for Weaknesses: You should account for significant weaknesses. 

The obvious weaknesses in your case, such as a prior inconsistent statement made 
by your victim, lab errors, or your client's confession, should be addressed. But 
addressed with a plan.  Admitting such weaknesses demonstrates your candor. 
But you should couple the admissions with explanations that lessen their impact 
or-better still-show why they are not weaknesses at all, but strengths. 

 
J. Inferences and Matters not in Evidence: Judges will usually give counsel 

liberal rein to argue inferences from the evidence. But be careful to rely only on 
evidence properly admitted during the proceedings. Defense counsel should also 
be careful not to comment on the absence of evidence when in fact that evidence 
was suppressed on a defense motion. 

 
References for Further Reading: 

 

Mauet, Thomas A., Trial Techniques and Trials, Tenth Edition, Wolters Kluwer (2013), 
pp. 447-510. 

 
Mauet, Thomas A., Warren D. Wolfson, Stephen D. Easton, Materials in Trial Advocacy, 
Eighth Edition, Wolters Kluwer (2015), pp. 737-52. 

 
Steven Lubet, Modern Trial Advocacy, Fifth Edition, National Institute for Trial 
Advocacy (2015), pp435-488. 
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DRILLS 
 

A. Goal:  Train counsel to deliver a persuasive closing argument. 
 

B. Conduct the drills: 
 

1. Preparation: Give notice of time and date of training with guidance to 
prepare a closing argument from a previous or upcoming case. Alternatively, 
counsel may use either U.S. v. Anderson or U.S. v Mallick, both contained in 
this manual's Appendix, to create a closing. 

 
2. Execution: Instruct participants to create a portion of a closing argument 

focusing specifically on one of the skills outlined above: 

a. Theory and theme; 
 

b. Organization; 
 

c. Transitions; 
 

d. Humanizing witnesses and the accused; 
 

e. Primacy and recency; 
 

f. Powerful, simple language; 
 

g. Use of exhibits; and 
 

h. Use of electronic displays. 
 

3. Critique: Stop counsel during their summations if they make arguments that 
are objectionable, unclear, or misleading. But concentrate on the aspect of 
closing arguments that is the focus of this drill. 

 
4. Play the Opponent: For defense counsel, give them a sense of what the 

government argued, then have the defense deliver the closing immediately, 
incorporating rebuttal of the government's argument into their prepared 
closing.  For trial counsel, give them a sense of how the defense would 
respond to their closing and then require your counsel to immediately deliver a 
rebuttal. Give them a demonstration yourself if need be. 



Page 7 of 8 

CHAPTER 11‐CL0SING ARGUMENT 
 

 

 

5. Find and Fix a Real Closing Argument: The supervisor or delegate should 
find a real closing argument from an existing Record of Trial and make it 
available to participants. Use this closing argument to reinforce some of the 
lessons from this chapter. Participants should rework and deliver the 
argument, with the supervisor and all other participants providing critique: 

a. Intro: Tell counsel to draw a line at the point at which the argument starts 
to have something to do with the case at hand, e.g., the facts, the 
witnesses, or the accused.  Often counsel will start a closing argument 
with generalities about what a closing argument is, who has the burden of 
proof, or some other procedural matter. Instead, look at the first sentence 
that relates to the case or client and have counsel start with that, making a 
new argument as punchy and engaging as possible. Discourage counsel 
from generic beginnings that will quickly bore a panel into missing the 
real beginning of the closing argument. 

 
b. Outro: Draw a line at the end of the closing argument when counsel 

diverges from the case at hand and goes into closing generalities about the 
burden, listening to the judge, etc. Look at the last line during which 
counsel actually talked about the case. Rework the ending to include a 
more memorable landing. 

 
c. Language: Have participants examine the language in the argument and 

see where it can be improved by making it simpler, clearer, or more 
powerful. 

 
d. Organization: Have participants examine the organization of the 

argument to see if it could be reworked to be clearer. 
 

6. Critique: Critique should be based on counsel's ability to 
 

a. Argue; 
 

b. Articulate a coherent theme; 
 

c. Start and end strong; 
 

d. Use powerful, persuasive language; 
 

e. Present a forceful and credible theory; 
 

f. Acknowledge important weaknesses; 
 

g. Emphasize strengths; and 
 

h. Refute significant portions of opponent's case. 
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View Video Vignette #2, Closing Argument in U.S. v. Anderson, available on the digital 
version of The 2018 Advocacy Trainer. 
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Chapter Twelve 



 

 

  
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Captain Geoffery Cleveland faces the panel, while Chief of Justice Major Christopher Callicott looks on from the 
bench in the courtroom at Fort Benning, Georgia. 

 

Military oficials adjust the ropes shortly before hanging the Lincoln conspirators from the gallows located at 
what today is Fort Lesley J. McNair, Washington, DC, 7 July 1865. 
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CHAPTER 12-SENTENCING 
I. SKILL OVERVIEW: 

 
A. Goal: This chapter develops counsel's ability to present admissible and 

effective sentencing evidence. Advocacy in the sentencing phase of trial 
is a vital part of the proceeding. All the fundamental techniques of 
advocacy are required for this process. 

 
B. Training overview: The supervisor can conduct training with one or more 

counsel. The focus of the drills is on assembly of a sentencing case and on 
introduction of three types of evidence: 

 
1. Evidence in aggravation including mission and victim impact 

evidence; 
 

2. Evidence of rehabilitative potential; and 
 

3. Defense extenuation and mitigation or family impact evidence. 
 
II. SENTENCING CASE DEVELOPMENT: 

 
A. Organize: Counsel should review the law with respect to sentencing as 

part of trial preparation. This way, counsel can begin accumulating 
sentencing evidence as soon as case preparation begins. Organization is 
the key to an effective sentencing case. 

 
B. Investigate: Both trial and defense counsel should visit the crime scene, 

interview the chain of command, and ask company first sergeants to 
recommend witnesses to interview. Ask them whether the accused's 
particular offense affected the unit mission and why. Interview friends, 
family, teachers, acquaintances from church, and other associates from 
community activities. 

 
III. SENTENCING PHILOSOPHY: 

 
A. Instructions: The military judge s standard sentencing instructions 

provide as follows: 
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Society recognizes five principal reasons for the sentence of those 
who violate the law. They are rehabilitation of the wrongdoer, 
punishment of the wrongdoer, protection of society from the 
wrongdoer, preservation of good order and discipline in the 
military, and deterrence of the wrongdoer and those who know of 
his/her crime(s) and his/her sentence from committing the same or 
similar offense(s). The weight given to any or all of these reasons, 
along with all other sentencing matters in this case, rests solely 
within your discretion. 

 
In arriving at your determination, you should select the sentence 
which will best serve the ends of good order and discipline, the 
needs of the accused, and the welfare of society. 

 
B. Six Reasons for Sentencing: Counsel can weave any or all of these 

reasons for sentencing throughout their sentencing case. The applicable 
theory depends on the facts of each case. 

 
1. Rehabilitation: Also called correction or reformation, this theory 

attempts to reform the convicted criminal by providing appropriate 
treatment and education to enable the wrongdoer to return to 
society. 

 
2. Retribution: Also known as punishment, revenge or retaliation, 

this theory inflicts suffering on the wrongdoer as revenge or 
retaliation for the criminal act. 

 
3. Protection of Society: Also called restraint, incapacitation, or 

isolation, this notion assumes that society should protect itself 
from people deemed dangerous because of their criminal conduct 
by segregating them from society. 

 
4. Preservation of Good Order and Discipline in the Military: 

The focus of this theory is to maintain confidence in command and 
obedience to orders that is the key to mission accomplishment. 

 
5. General Deterrence: Also known as general prevention, this 

theory holds that the sufferings of one criminal for his crime will 
deter others from committing future crimes, lest they suffer the 
same unfortunate fate. 

 
6. Specific Deterrence: Also known as prevention, this theory aims 

to deter the criminal himself from committing further crimes by 
providing an unpleasant experience he will not want to endure 
again. 
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IV. SENTENCING FACTORS: 
 
Counsel can use the following list of factors to help focus on an appropriate theme and to 
craft a coherent sentencing argument.  Sentencing factors are limited only by the facts 
and by counsel s creativity. 

 
A. General Considerations: 

 
1. Role of Accused in the Crime: Leader, accomplice, minor role, 

sole perpetrator or induced by others to participate in the crime; 
 

2. Place of Offense: Public building, victim's residence, accused's 
residence, secluded area, on the street, in the barracks, on base 
overseas; 

 
3. Victim's Status: Officer, NCO, Marine, civilian, dependent; 

 
4. Type of Victim: Crime against person or property, military or 

civilian victim, age of victim, foreign national, government or 
private property; 

 
5. Victim's Relationship to Offender: Stranger, friend, family, 

subordinate, chain of command or police officer; 
 

6. Hate Crime: That the victim was intentionally selected as the 
object of the offense because of the actual or perceived race, color, 
religion, national origin, ethnicity, gender, disability, or sexual 
orientation of any person; 

 
7. Provocation: Victim provoked the crime to a substantial degree, 

or victim contributed substantially to the criminal event; 
 

8. Damage or Injury: Degree of actual or threatened property 
damage or personal injury, whether harm was permanent or 
temporary, physical or financial; 

 
9. Unit Impact: Effect on military discipline / readiness / unit 

effectiveness; and 
 

10. Weapons: Type of weapon and degree of use: in possession only, 
used to threaten, or actual infliction of injury with a weapon. 

 
B. Aggravating Factors: 

 
1. Abuse of Trust or Position: Accused s access to the victim was 

due to a position of trust the accused held; 
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2. Injury to the victim; 
 

3. Weapon involved; 
 

4. Accused to Victim Relationship: Random crime or did the 
accused know the victim; 

 
5. Age of Victim: Tender or advanced age of the victim; 

 
6. Pending Charges? Accused committed the offense while there 

were other pending charges; 
 

7. Pattern: Accused has a criminal pattern or character such as a 
prior NJP or conviction, particularly where the prior offenses are 
serious or similar to the current offenses; and 

 
8. Targeting: Accused targeted a specific person or persons. 

 
C. Mitigating Factors: 

 
1. Clean Record: Absence of any prior disciplinary or criminal 

record of the accused; 
 

2. Youth or Special Status: Accused s extreme youth or special 
conditions such as being in poor health, having a low IQ, or 
suffering from a service related injury; 

 
3. Good Military Character: Service record and favorable opinions 

of relevant witnesses, rehabilitative potential; 
 

4. Supports Dependents; 
 

5. Forgiveness: Victim forgiveness, including forgiveness by the 
chain of command; 

 
6. Cooperation with law enforcement and prosecutors in this and 

other crimes, confession; 
 

7. Remorse: Accused s remorse and the timing thereof; 
 

8. Provocation by the victim or accused s circumstances; 
 

9. Restitution by the accused or someone else; 
 

10. Loss of Retirement Benefits; 
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11. Collateral Consequences of Conviction: Possible Deportation or 
sex offender registration as a result of conviction. Note - 
deportation and sex offender registration are considered collateral 
consequences to the conviction and not admissible by the defense 
but can be raised by the accused in an unsworn statement; 

 
12. Punishment of Accomplices: This is usually brought before the 

sentencing authority in the accused s unsworn statement; 
 

13. Conduct of Accused between the offense and the trial. 
 
V. THE LAW: 

 
A. General: 

 
1. RCM 1001 prescribes the rules for the sentencing procedure; 

 
2. RCM 1001(b) lists the categories of evidence the prosecution may 

present; 
 

3. RCM 1001(c) discusses matters that may be presented by the 
defense; 

 
4. RCM 1001(f) provides the basis for admission of statements made 

during the providence inquiry; 
 

5. RCM 1001(g) prescribes the sentence argument limitations; 
 

6. RCM 1001A sets forth the crime victim's right to be heard at the 
sentencing hearing. 

 
B. Sentencing Matter Presented by Prosecution: 

 
1. RCM 1001(b): The following is a three step approach for trial 

counsel to evaluate potential sentencing matters: 
 

a. Does the evidence fit one of the five enumerated categories of 
RCM 1001(b)? 

 
b. Is the evidence in an admissible form? 
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c. MRE 403: Is the probative value substantially outweighed by 
the danger of unfair prejudice, confusion of the issues or 
misleading the members or by considerations of undue delay, 
waste of time, or needless presentation of cumulative 
evidence? 

 
2. RCM 1001(b)(1): Service data from the charge sheet. Make sure 

it is correct; 
 

3. RCM 1001(b)(2): Personal data and character of prior service of 
the accused: 

 
a. Always ask whether the document is in an admissible form. 

For example, is the Article 15 complete with certification and 
derived from the proper source? 

 
b. Is the document relevant? 

 
c. MRE 403: Evidence otherwise admissible under RCM 

1001(b)(2) may nonetheless be excluded in light of MRE 403. 
This is significant when considering supporting documents to 
an article 15, reprimand, or other official document maintained 
in a service member's AMHRR. 

 
4. RCM 1001(b)(3): Prior convictions: 

 
a. Courts-martial convictions: For sentencing purposes, it is a 

conviction once the sentence is adjudged. 
 

b. Civilian: In a civilian case, a conviction includes any 
disposition following an initial judicial determination or 
assumption of guilt, such as when guilt has been established by 
guilty plea, trial, or plea of nolo contendere, regardless of the 
subsequent disposition, sentencing procedure, or final 
judgment. That said, always consult the law of the civilian 
jurisdiction and compare to the text of RCM 1001(b)(3). 

 
c. Appeal: A pending appeal goes to the weight, not the 

admissibility, of the conviction (except for SCM or SPCM 
without an MJ).  Evidence of the appeal is admissible. 

 
d. Methods of Proof: 

 
i. Personnel Records; 

ii. Promulgating Orders; 
iii. Records of Trial; 
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iv. Arraignment Calendars; and 
v. State Agency Records. 

5. RCM 1001(b)(4)-Evidence in Aggravation: This evidence must 
be "directly relating to or resulting from the offenses of which the 
accused has been found guilty." According to the Discussion to 
RCM 1001(b)(4), this includes: 

 
a. Victim impact: Evidence of financial, social, psychological, 

and medical impact on or cost to a victim as a result of the 
offense committed by the accused: 

 
i. Phone bills, travel costs, and medical bills incurred because 

of the offense; 
ii. Value of stolen property; 

iii. Persistent medical problems, physical or psychological 
disabilities; 

iv. Harm and emotional impact to the victim s family; 
v. Family's emotional distress during and after the incident; 

vi. Impact of the crime on the community. 
b. Unit Impact: Evidence of significant adverse impact on the 

mission, discipline, or efficiency of the command directly and 
immediately resulting from the accused's offense. The 
members of the accused's immediate chain of command- 
typically the accused's platoon sergeant, first sergeant and 
company commander-are key components of the 
government's sentencing case. These Soldiers are often in the 
best position to know the accused and gauge the effect of the 
misconduct on the unit, and are the best witnesses to speak on 
these issues. 

 
i. Co-workers performed extra duty because of accused's 

AWOL; 
ii. Unit required Soldiers to perform 24-hour hall guard after 

larceny offense; 
iii. Work reassigned to other units to avoid contact between a 

sex offender and his victim; 
iv. Hostile work environment caused by section leader's 

conduct with subordinates increases turn-around time for 
repair shop; 

v. Accused's loss of security clearance required removal from 
flightline which affected crew integrity; 
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vi. Unit nondeployable or not mission capable because the 
accused was the only member of the unit capable or trained 
to perform a critical task such as Tagalog linguist, 
communications specialist, physician's assistant or boom 
crane operator. 

6. RCM 1001(b)(5)-Evidence of Rehabilitative   Potential: 
 

a. Rehabilitative potential refers to the accused's potential to be 
restored to a useful and constructive place in society, and not 
potential for continued military service; 

 
b. Evidence of the accused's rehabilitative potential must be 

introduced through opinion testimony. Whether that opinion is 
admissible and the quality of that opinion depends on the 
quality of the foundation. Opinion evidence of rehabilitative 
potential must have a rational basis and may not be based 
principally on the severity of the offense. Further, the scope of 
the evidence is limited to whether the accused has 
rehabilitative potential, and not testimony regarding the 
appropriateness of a punitive discharge or the particular 
reasons for the opinion. 

 
c. Foundation: 

 
i. Sufficient knowledge of the accused to form a 

rationally-based opinion; 
ii. Opinion must be helpful to the sentencing authority; 

iii. The opinion must not be based on the seriousness of 
offenses, what's best for the service, or administrative 
consequences of the conviction; and 

iv. Scope is limited to whether the accused has rehabilitative 
potential, as opposed to specific reasons for the opinion or 
an opinion as to potential for future service. 

 
C. Sentencing Matters Presented by Defense: 

 
1. Matters in Extenuation-RCM 1001(c)(1)(A): This includes the 

circumstances surrounding the commission of the offense, 
including reasons that do not constitute a legal justification or 
excuse. 

 
2. Matters in Mitigation-RCM 1001(c)(1)(B): Anything that 

would lessen the punishment or furnish grounds for a 
recommendation of clemency. This includes: 
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a. Non-judicial punishment already imposed for the pending 
offense; 

 
b. Particular acts of good conduct or bravery; 

 
c. Evidence of the reputation or record of the accused for 

efficiency, fidelity, subordination, temperance, courage, or any 
other trait that is desirable in a service member; 

 
d. Awards, achievements and letters of commendation; 

 
e. Favorable evaluation reports such as NCOERs and OERs; 

 
f. Character witnesses from the chain of command both past and 

present; 
 

g. Accused's upbringing, background and current family 
situation; 

 
h. Financial impact of reduction, forfeiture or loss of retirement 

benefits; 
 

i. Remorse, restitution, and cooperation with the government. 
 

3. Rules Relaxed: Upon request by the defense, the military judge 
may relax the rules of evidence in the sentencing hearing. This 
includes the ability of the defense to admit "letters, affidavits, 
certificates of military and civil officers, and other writings of 
similar authenticity and reliability." If relaxed for the defense, then 
these rules are generally relaxed for the government in rebuttal. 

 

VI. PRACTICE POINTERS: 

 
A. Providence Inquiry: Trial counsel must plan to admit the accused's 

statements made during the providence inquiry as evidence during the 
government s sentencing case. If the trial was by a military judge alone, 
the trial counsel should offer the accused's providence inquiry before 
calling his first witness. If the conviction was before a panel, trial counsel 
should 

 
1. Have a witness prepared to testify; 

 
2. Stipulate between counsel what the panel should hear and have the 

military judge or counsel read it; or 
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3. Play the tapes or have a transcript produced, which can then be 
read to the panel. 

 
B. Government Rehabilitative Potential Witness: Ask whether this witness 

is really necessary. Scrupulously avoid questions which directly or 
indirectly refer to discharge, separation from service, or lack of potential 
for continued service. Defense counsel must be on guard for such 
comments. If your pretrial interview with the witness shows the witness is 
adamant that the accused should be discharged, ask the military judge to 
caution the witness outside the hearing of the panel against such 
comments. 

 
C. Three Questions: Each witness presentation is bolstered by answering 

three questions for the fact-finder: 

1. What does the witness know? 
 

2. How does the witness know it? 
 

3. What is the impact? 
 

D. Anticipate Objections and succinctly articulate the basis for 
admissibility. 

 
1. When introducing RCM 1001(b)(4) evidence, succinctly articulate 

how the accused's misconduct has directly affected unit morale, 
welfare, readiness or discipline. When objecting to such evidence, 
be prepared to state how the offered evidence does not "directly 
relate to or [result] from" your client's conduct. 

 
2. When offering evidence under RCM 1001(b)(2), ask whether the 

evidence is of a type that is admissible at trial? Is it made or 
maintained in accordance with departmental regulations? Is it 
properly authenticated? Was it signed by an unknown person for 
the actual custodian of the record? 

 
VII. COMPANY COMMANDER - DIRECT EXAMINATION: 

 
A. Critical Phase: The sentencing hearing is a critical phase of the 

proceedings for both sides. While trial counsel all too often take the 
position that sentencing is a matter for the defense, in reality the Rules for 
Courts-Martial provide the government with powerful ammunition to 
present a variety of evidence for consideration by the military judge or 
panel in crafting an appropriate sentence. Chiefs of justice must ensure 
that trial counsel do not abdicate their responsibilities in this regard. 
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B. Critical Witness: The company commander is a key component of the 
government's sentencing case. The commander is often in the best 
position to know the accused and gauge the effect of the misconduct on 
the unit. Trial counsel should remember that, generally, panel members 
and military judges are most concerned with the effect of the accused's 
crimes on the health and welfare of Soldiers, on good order and discipline 
within the unit, on the ability of the unit to perform its mission, and 
whether the accused has any potential for rehabilitation. It is usually the 
commander who can best speak to these issues.1 

 
C. The Law: RCM 1001(a)(1)(A) lists five different categories of evidence 

that the prosecution may present to the fact-finder in determining an 
appropriate sentence:2 RCM 1001(b) discusses each category separately. 
Effective use of RCM 1001(b) necessarily includes introduction of 
personal and service data of the accused, evidence of any prior 
convictions, evidence reflecting aggravating circumstances, and evidence 
of the accused's rehabilitative potential. This subsection focuses on the 
two broadest categories: mission impact evidence and evidence of 
rehabilitative potential. 

 
D. Evidence in Aggravation-RCM 1001(b)(4): 

 
1. A company commander may be an excellent government witness 

in aggravation because he or she may be able to testify about 
circumstances "directly relating to or resulting from the offenses of 
which the accused has been found guilty." RCM 1001(b)(4) 
(discussion). 

 
2. Aggravation evidence may include the impact of the accused's 

offenses on the mission, discipline or efficiency of the command. 
The key to so-called "unit-impact"3 evidence is the ability of trial 
counsel to link the offense for which the accused has been 
convicted and its impact on the unit or mission. Mere relevance of 
the purported aggravating circumstance is insufficient for 
admission of evidence under this rule. Rather, the effect on unit 
readiness, morale and discipline must directly stem from the 
offense. 

E. Evidence of Rehabilitative Potential-RCM 1001(b)(5): 
 

1 "There is no more persuasive evidence available to a military tribunal than the testimony of the accused's 
immediate commanding officer." United States v. Randolph, 20 M.J. 850, 852 (A.C.M.R. 1985). 
2  RCM 1001(b)(1)(A) provides that the trial counsel ordinarily presents matter in the following sequence: 
(i) service data relating to the accused taken from the top of the charge sheet; (ii) personal data of the 
accused and the character of the accused's prior service as reflected in the personnel records; (iii) evidence 
of prior convictions; (iv) evidence of aggravation; and (v) evidence of rehabilitative potential. 
3 Major Lauren K. Hemperley, Looking Beyond the Verdict: An Examination of Prosecution Sentencing 
Evidence, 39 A.F. L. REV. 185 (1996). 
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1. Rather than considered as a matter in aggravation, lack of 
rehabilitative potential is a separate factor for consideration in 
determining an appropriate sentence. Rehabilitative potential refers 
to the accused's potential to be restored to a useful and  
constructive place in society, not potential for continued military 
service. 

 
2. Evidence of the accused's rehabilitative potential must be 

introduced through opinion testimony. The quality of that opinion 
necessarily depends on the quality of the foundation. Opinion 
evidence of rehabilitative potential may not be based solely on the 
severity of the offense. Further, the scope of the evidence is 
limited to whether the accused has rehabilitative potential, and to 
the magnitude or quality of such potential, and not testimony 
regarding the appropriateness of a punitive discharge.4 

 
3. Foundation: 

 
a. Sufficient knowledge of the accused to formulate a rationally 

based opinion; 
 

b. Not based on seriousness of offenses, what's best for the 
service, or administrative consequences of conviction; and 

 
c. Scope is limited to whether accused has rehabilitative potential, 

as opposed to potential for future service. 
 

F. Practice Pointers: 
 

1. If you determine that rehabilitative potential evidence is essential 
to make your sentencing case, scrupulously avoid questions 
referring to discharge, separation from service, or lack of potential 
for continued service. 

 
2. If introducing RCM 1001(b)(4) evidence, be able to articulate just 

how the accused's misconduct has directly affected unit morale, 
welfare, readiness or discipline. 

 
 
 
 

4  This same rule does NOT apply to the defense.  "RCM 1001(b)(5)(D) does not apply to defense 
mitigation evidence, and specifically does not preclude evidence that a witness would willingly serve with 
the accused again." United States v. Griggs, 61 M.J. 402, 410 (C.A.A.F. 2005)(quoting United States v. 
Aurich, 31 M.J. 95, 96-97 (C.M.A. 1990). However, "[i]f an accused 'opens the door' by bringing   
witnesses before the court to testify that they want him or her backing the unit, the Government is permitted 
to prove that that is not a consensus view of the command." 
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3. Regardless of the use to which put, there is a common thread 
running through any presentation involving the commander: What 
does the commander know? How does the commander know it? 
What is the impact? 

 
VIII. DIRECT EXAMINATION OF THE ACCUSED: 

 
Goals: The sentencing phase of the trial is a critical stage in the proceedings for the 
accused. Whether it follows a guilty plea or a determination of guilt by the trier of fact, it 
provides the accused with his last opportunity before the sentence is rendered to present 
evidence aimed at reducing the sentence. Counsel who fail to develop extenuation and 
mitigation evidence during the presentencing phase forego the best opportunity to 
minimize their clients' exposure for confinement, discharge, or other adverse effects of a 
criminal sentence. This subsection develops counsel's ability to present effective and 
admissible evidence through the sworn or unsworn testimony of the accused. 

 
A. THE LAW: 

 
1. RCM 1001(c)(2)(B): The accused may give sworn oral testimony 

under this paragraph and shall be subject to cross examination 
concerning it by the trial counsel or examination on it by the court- 
martial, or both. 

 
2. RCM 1001(c)(2)(C): The accused may give an unsworn statement 

during the presentencing phase of the trial.  The accused will not 
be subject to cross examination by the trial counsel, military judge, 
or members.  The unsworn statement can be oral or written, or 
both. The unsworn statement can be made by the accused or 
through counsel, or both. The trial counsel can rebut statements of 
fact in the unsworn statement, but not opinion evidence. 
Generally, an accused is given latitude in his unsworn statement. 
(See discussion following RCM 1001(c)(2)(C)). 

 
B. PRACTICE POINTERS: 
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1. Consistency: Avoid testimony inconsistent with the providence 
inquiry. During presentencing testimony, the accused may not 
make a statement that is inconsistent with a prior guilty plea. 
Contradiction of the accused s guilty plea could result in the loss of 
a pretrial agreement. If the case is contested on the merits, defense 
counsel s theme during extenuation and mitigation may differ from 
the theme in the case in chief. For example, if the defense during 
the case in chief was alibi on the merits, the theme in sentencing 
may be that it was the accused's first offense since joining the 
military. In any case, defense counsel must determine whether the 
accused will make a sworn or unsworn statement during the 
sentencing phase of the trial.  Select the method most 
advantageous to the accused.  Consider the following factors: 

 

a. Sworn Statement: 
 

i. The accused is subject to cross-examination by the trial 
counsel, military judge, and members.  Defense counsel 
will have little control over the accused's responses. 
Expect the trial counsel to exploit every negative aspect of 
the accused s conduct through cross examination. It is 
important for trial counsel to prepare for cross examination 
of the accused, even though the accused will rarely exercise 
the right to give a sworn statement. 

 
ii. If the accused is prone to stretch the truth, a lie under oath 

will justify a request for a mendacity instruction. (See p. 76, 
107, 1184, Military Judge’s Benchbook). This permits the 
prosecution to argue that the accused's lie was both willful 
and material, and that it reflects his lack of rehabilitative 
potential. 

 
iii. An accused who volunteers to be placed under oath may 

benefit from answering important questions from the court 
that otherwise would go unanswered. 

 
iv. Testimony under oath may be perceived as more truthful 

and sincere. If executed well by the accused, military 
judges will often give substantial credit for an accused's 
willingness to undergo questioning. 
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b. Unsworn Statement: 
 

i. An unsworn statement deprives the court of a chance to ask 
specific questions of an accused. Such questions may have 
been overlooked by counsel, but still be important to the 
sentencing authority's decision on punishment. 

 
ii. An unsworn statement is safe. Defense counsel has the 

flexibility to prepare and control everything the accused 
says in court. With an unsworn statement, opposing 
counsel cannot ambush the accused. Remember that 
opposing counsel is permitted to rebut statements of fact 
contained in an unsworn statement. 

 
iii. Most accused make unsworn statements at trial. If the facts 

of the case do not justify sworn testimony by the accused, it 
is generally better that trial counsel not be given the 
opportunity to cross-examine. 

 
2. Responsibility: Ensure the accused fully accepts responsibility for 

the crime. The accused should always explain the offense from his 
or her perspective. However, attempts by the accused to avoid 
responsibility following a finding of guilt may inflame the 
members or the military judge. If the accused cannot address the 
topic without sounding bitter or antagonistic, defense counsel 
should consider not discussing it in detail. 

 
3. Family Background: Examine the family background of the 

accused.  It is important to humanize the accused to the court. 
Your client is far more than just a service member who committed 
a crime. Often the accused has accomplished many fine things and 
is a member of a good family. Make sure the court is made aware 
of this side of the story.  For example, the accused may come from 
a solid family with deeply rooted values. Such evidence, and its 
effect on the accused, may reduce the need for confinement as 
punishment. 

 
4. Education: Examine the educational background of the accused. 

Sometimes it is a positive thing to inform the trier of fact about the 
accused s interest in higher learning. This information 
demonstrates to the court a motivation toward self-improvement 
and an increased likelihood of rehabilitation. 
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5. Culpability: Explain how the accused became involved in the 
offense. Beyond explaining the remorse the accused feels for 
having committed the offense, most often there are facts that the 
court is unaware of that tend to explain how the accused became 
involved in the offense or lessen its seriousness. Even though 
these might not amount to a defense, such facts can soften the 
impact and justify a reduced sentence. For example, though your 
client may have written some bad checks, perhaps he wrote them 
to a grocery store in order to buy food for his children. 

 
6. Sentence Impact on Others: Explain how some aspects of the 

sentence may have an adverse impact on others. The accused may 
have family circumstances that make forfeitures or confinement 
particularly burdensome on others.  Make sure the court is aware 
of their potential impact. For example, the accused may have a 
wife and children at home who rely on his or her income. 

 
7. Blameworthiness: Explain how the conduct of the accused is less 

blameworthy. At times, when more than one person is responsible 
for an offense, it could be helpful for defense counsel to point out 
that the accused was marginally less responsible, and therefore 
deserves a lesser punishment. For example, in a conspiracy to 
burglarize a supply room, it could be helpful to show that the 
accused never entered the supply room or touched the stolen 
property, but merely drove the get-away car. 

 
8. Mitigate Harm: Explain how the degree of harm from an offense 

is mitigated. In a given case the physical harm or property damage 
may be slight. If so, it could be helpful to ensure the court is aware 
of that fact. For example, in an assault case, it could be helpful to 
point out that no weapons were used and that the victim suffered 
no major injury or pain. 

 

Rehabilitation: Explain how the court-martial experience has 
convinced the accused not to commit similar offenses in the future. 
The trier of fact will feel less likely to punish severely if they 
believe the deterrent experience is not necessary. Also, have the 
accused look at the trier of fact when answering counsel s 
questions. They will want to be able to evaluate his sincerity and 
veraci 

 

10. Cross Examination: Prepare the accused for cross examination by 
the trial counsel and the trier of fact. It is always better to steal the 
thunder on direct than to have opposing counsel embarrass the 
accused. 

9. 
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11. Sincerity: It speaks for itself. If the trier of fact does not believe 
the accused s expressions of remorse, they will send a message 
with their sentence. 

 
12. Service Record: Defense counsel must be familiar with the 

accused s service record. The service record contains helpful 
sentencing evidence that is frequently overlooked. For example, 
the accused may have received numerous awards, other 
recognition for superior service, or have a long history of faithful 
service. 

 
13. Appearance: The accused should appear in a clean and neat 

uniform for the trial. Make sure the ribbons and badges worn are 
authorized in the accused's service record and placed correctly on 
the uniform. A sloppy appearance sends the message that the 
accused lacks discipline and enthusiasm and is not worth the 
rehabilitation effort. 

 
14. Client Control: Defense counsel should use non-leading questions 

to present the accused s side of the story to the trier of fact. This 
will require detailed preparation. If the accused is allowed to 
ramble, salient points could be lost. Both defense counsel and the 
accused must be aware of the purpose of the testimony and must 
rehearse its presentation. Also, counsel may request that the 
Military Rules of Evidence be relaxed if necessary to present 
presentencing evidence. When considering a request to relax the 
Rules of Evidence, keep in mind the risk that the rules will also be 
relaxed for the government. 

 
15. Location, Location, Location: Counsel should consider different 

options for the most advantageous location of the accused during 
testimony. Will the military judge allow the accused to take the 
stand for an unsworn statement? If so, place him on the stand. 
Will the military judge allow the accused to enter the well to give 
his unsworn statement to the members at close range? Depending 
on the client, closer may be better. 

 
16. Offering the Accused's Statement: If counsel decides to have the 

accused make an unsworn statement, do not announce to the 
members that the accused is making an unsworn statement; this 
sounds as if it has less veracity. Just say, "the accused desires to 
make a statement to the court." 

 
17. Memorable Finale: When ending direct examination of the 

accused, try to end on a strong note. A sincere, tearful apology to 
the victim, the court, and the unit is always effective. 
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18. Retirement Benefits: If the accused is retirement eligible or will 
become retirement eligible during his current enlistment, evidence 
that a punitive discharge will deny him his retirement benefits is 
proper mitigation evidence. Failure to raise this issue will likely be 
deemed ineffective assistance of counsel. DFAS can conduct a 
benefits calculation for each rank lost to include complete loss of 
retirement benefits. See United States v. Becker, 46 M.J. 141 
(C.A.A.F. 1997); United States v. Sumrall, 45 M.J. 207 (C.A.A.F. 
1996); United States v. Griffin, 25 M.J. 423 (C.M.A. 1988); United 
States v. Washington, 55 M.J. 441 (C.A.A.F. 2001); United States 
v. Boyd, 55 M.J. 217 (C.A.A.F. 2001). 

 
19. Disposition of Accomplices: If accomplices received lenient 

punishment from military or civilian authorities, the accused can 
include his accomplices' punishments in the unsworn statement. 
United States v. Grill, 48 M.J. 131 (C.A.A.F. 1998); United States 
v. Sowell, 62 M.J. 150 (C.A.A.F. 2005). 

 
20. Sex Offender Registration: The possibility that the accused s 

conviction may trigger sex offender registration is relevant and 
material mitigation evidence properly brought before the 
sentencing authority. United States v. Macias, 53 M.J. 728 (A. Ct. 
Crim. App. 1999); United States v. Talkington, 73 M.J. 212 (A. Ct. 
Crim. App. 2014). 

 
21. Deportation: The possibility of deportation resulting from the 

accused s conviction is relevant and material mitigation evidence 
properly brought before the sentencing authority. United States v. 
Gerson-Martinez, 2008 CCA LEXIS 504 (A.F. Ct. Crim. App. 
2008). 

 
22. Unsworn Statement without Questions: If the accused is 

articulate, consider having him make the unsworn statement 
without counsel asking questions. The accused can use notes, if 
necessary. Allow the accused to have a conversation (at least a 
monologue) with the sentencing authority. 

 
23. Photographs and Military Certificates: Incorporate selected 

military certificates, coins, photographs from deployments, awards, 
and other items the accused has received for outstanding 
performance. Let the accused explain these items to the sentencing 
authority instead of simply offering them separately. Consider 
doing the same with family pictures. 
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24. Sentencing Principles: Remember the five principles of 
sentencing and fashion your questions accordingly (See the 
Military Judges' Benchbook, DA PAM 27-9 p. 64/96/1178): 

 
a. Rehabilitation of the accused; 

 
b. Protection of society from the accused; 

 
c. Preservation of good order and discipline; 

 
d. Deterrence of the accused and others; and 

 
e. Punishment of the accused. 
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Brown, LTC Patrick P., Trial Judiciary Note: Sentencing Evidence, ARMY LAW., Mar. 
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DRILLS 
 
I. HOW TO CONDUCT THE DRILLS: 

 
Training Overview: The supervisor can conduct training with two or more counsel. The 
focus of the drills is the presentation of evidence of extenuation and mitigation through 
the sworn or unsworn testimony of the accused. The supervisor will play the role of the 
military judge, while counsel will be selected to play the defense counsel and the 
accused. You may consider using one of your legal specialists to play the accused since 
they usually are similar in age and education to the average accused. The training is 
divided into four stages: 1) instruction period; 2) counsel interview and preparation; 3) 
practical exercise and critique; and 4) sample solution review.  This drill should take 
about 90 minutes to complete. 

 
Following the instructions, you will find two case scenarios providing you with the facts 
of the sentencing cases you will be presenting. 

 
The first scenario, U.S. v. Loyal, is designed to help you build a sentencing case using 
various types of evidence. Drills 1 - 5 follow this scenario. Sample solutions are 
provided. 

 
The second scenario, U.S. v. Stoned, is designed to help conduct an effective direct 
examination of the accused. In drill #6, counsel will prepare and conduct a direct 
examination using all the sentencing factors discussed above. A sample solution is 
provided. 

 
A. Preparation: Conduct this training in the courtroom. Counsel use the 

attached sentencing scenarios for all of the drills, and distribute them a 
few days before the training. You can conduct one or more drills as time 
permits. 

 
B. Role Play: The supervisor plays the role of military judge. Have a real 

witness play the role of witness. That volunteer will need to read the 
solutions below to play the witness. Designate counsel to play the roles of 
trial and defense counsel. Remaining participants will sit in the panel box 
and make appropriate objections. If you act as the witness, you may wish 
to appoint a counsel as military judge. 

 
C. Execution-Two Possible Approaches: 

 
Method 1: Distribute the Sentencing Scenario several days in advance. 
Give each counsel the opportunity to interview your volunteer witness 
prior to the drill. 
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Method 2: Keep the Sentencing Scenario until the day of the exercise. 
Give counsel five minutes to read the factual summary and prepare their 
direct and cross examinations. The direct examination will be "in the 
dark" and will, therefore, place a premium on their ability to ask non- 
leading questions. 

 
Note: Whoever plays the different witnesses will need to elaborate and 
develop the facts to give counsel a sense of realism. The witness must be 
consistent with both counsel. 
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SENTENCING SCENARIO: U.S. v. LOYAL 
 

Sergeant First Class E-7 Loyal has just been found guilty of three specifications 
of forcing a recruit to perform unauthorized incentive physical training in violation of the 
local training S.O.P., under Article 92, U.C.M.J., and one specification of simple assault 
consummated by battery, under Article 128, U.C.M.J.: The offenses grew out of an 
incident involving three Privates (E-1s) that occurred during the famed "gauntlet" 
exercise-a five day final test of an infantryman's training at Advanced Individual  
Training (AIT). On Day #3, Privates I. B. Good, C.M. Weep and A. Whiner, failed a 
surprise weapon inspection. After three days of continuous rain, these weapons had rusty 
bolts and would not operate correctly. SFC Loyal took the three for an incentive march 
where they performed a variety of additional training exercises, all in violation of the 
training S.O.P. Recruit A. Whiner, the nephew of a U.S. Senator on the Senate Armed 
Services Committee, eventually quit the march and confronted I.M. Loyal and proceeded 
to discuss the parental lineage of the Drill Instructor.  SFC I.M. Loyal punched the 
Recruit and broke his jaw. 

 
SFC Loyal is a warrior.  He has had multiple deployments in Iraq and 

Afghanistan.  He wears three combat ribbons and one bronze star with combat "V" 
device. His other personal decorations include three Army Commendation Medals, two 
Army Achievement Medals, one Recruiting Service Ribbon and the Purple Heart. He has 
served seventeen years on continuous active duty. His enlistment status is currently 
INDEF.  He has been flagged pending the outcome of this trial. 

 
SFC Loyal is married and has two children currently living with him. His wife 

resides on post in government quarters. One child is enrolled in the exceptional family 
member program due to severe autism. He has two children from a previous marriage 
who do not reside with him but he makes support payments each month. 

 
SFC Loyal has a record. During his first enlistment, he received two Article 15s 

for barroom fighting at the enlisted club. As an NCO he was reduced at a Summary 
Court-Martial for striking an officer. He was subsequently awarded a Bronze Star for his 
conduct in maneuvering his fire team to rescue a downed pilot, even though the pilot-an 
Army warrant officer-had told him to wait for assistance.  He is outspoken about  
training. He does not believe in touchy-feely training and demands immediate obedience 
to his orders. His squads have traditionally placed first in the Camp Supersquad 
competitions. Over the past year, SFC Loyal has been the senior troop handler for 1st 
Platoon, Company A, 1st Training Battalion.  Defense presented evidence on the merits 
of his outstanding military character. 
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Drill #1-Victim Impact: Counsel should elicit information about the physical and 
psychological injuries, if any, the victim sustained.  The witness is Private Whiner. 

 
Drill#2-Unit and Mission Impact: Counsel should elicit information on the accused's 
conduct on the command, the unit, and the mission through the company commander. 
The witness is CPT Apple, the company commander. 

 
Drill #3-Rehabilitative Potential: Using the company commander, make sure counsel 
know the limitations imposed by RCM 1001(b)(5) on the scope and admissibility of 
rehabilitative potential testimony. The witness is CPT Apple, the company commander. 

 
Drill #4-Duty Performance: Defense counsel should elicit evidence of the accused's 
duty performance through a former supervisor. Defense counsel should elicit specific 
instances of performance which were particularly noteworthy. See RCM 1001(c)(1)(B), 
which includes as mitigation evidence particular acts of good conduct and the reputation 
or record in the service. Both direct and cross examinations should be conducted. The 
witness is COL Steel, a former supervisor of the accused. 

 
Drill #5- Mitigation Using Financial Status of Accused's Family: The supervisor  
will play the spouse. Counsel should emphasize the accused's family status, highlighting 
unique family problems and the financial situation. The witness is Mrs. Loyal, wife of the 
accused. 

 
Drill #6- Direct Examination of the Accused: The supervisor will play the accused. 
Counsel should emphasize the accused's remorse and sincerity. 
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Drill #1 Sample Solution: Victim Impact 
 

Direct Examination 
 

Q: Private Whiner, I want to direct your attention back to the date of the training 
incident. 

 
A: Yes, sir. 

 
Q: Were you injured in any way? 

 
A: Yes, sir.  I got a broken jaw, lost one tooth and my lip was cut. 

Q: All of that from one punch? 

A: Yes, sir.  I never saw it coming. 

Q: Did you see a doctor? 

A: Yes, sir.  SFC Loyal took me to our Brigade Surgeon right away. 

Q: What happened there? 

A: The doc took a look, had some pictures taken, and gave me some ice for my lip. 

Q: By pictures, do you mean X-rays? 

A: Yes, sir.  That is how he knew it was broke. 
 
[Here, incorporate handling of physical evidence, foundations for x-rays, photos of 
injury.] 

 
Q: What did they do for your jaw? 

 
A: Well, the medical people set my jaw and wired my mouth shut. 

Q: How did that feel? 

A: It didn't feel too good, Sir.  I had to keep my mouth shut and ate liquid stuff 
through a straw for two months. Then my jaw was real stiff-like for a long time 
after that.  It is okay now. 

 
Q: Have you been in pain since? 
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A: The doc says I'll have some pain the rest of my life but right now it s still pretty 
painful. 

 
Q: How does it feel when you eat? 

 
A: I don't look forward to eating like I used to.  There is a lot of pain when I chew. 

It should ease up over time but right now it s really painful. 
 
Q: What was done about your lost tooth? 

 
A: After SFC Loyal broke my tooth off, the dentist people had to take the rest of the 

tooth out. They gave me a false tooth. I now have a false tooth that I can pop out, 
like this.... 

 
Q: Private, how has this incident affected your view of the service? 

 
A: I used to think I could just do whatever I wanted, whenever I wanted.  I learned a 

valuable lesson from this incident. I wanted to stay in the Army, but because of 
this injury I am being discharged. 

 

Cross Examination 
 

DC: Private Whiner, you said you learned a valuable lesson? 

A: Yes. 

Q: And that lesson was not to curse someone's mother? 

A: That's right. 

Q: You're not receiving a medical discharge, are you? 

A: No. 

Q: Isn't it true you are receiving an administrative discharge? 

A: Yes. 

Q: That is because you have refused to participate in any training? 

A: I can't train because of my jaw. 

Q: The doctors have said that you are physically fit for training, isn't that correct? 

A: Yes, but they don't know how my jaw feels.  I could re-injure it anytime. 

Q: You still can eat any food you want? 
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A: Yes. 
 
Q: You still can drink whatever you want? 

A: Yes. 

Q: So you have recovered from this injury, isn't that right? 

A: Yes, but I'll never be able to box. 

Q: You have never boxed before have you? 

A: No. 

Q: SFC Loyal is the one who rushed you to the battalion aid station, isn t that right? 

A: Yes. 
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Drill #2 Sample Solution: Unit and Mission Impact 
 

Direct Examination 
 

Q: Captain Apple, please tell the court what your current duty position is. 
 
A: Yes.  I am the company commander for Alpha Company, 1st Training Battalion. 

I have been the company commander for the past 12 months. SFC Loyal was one 
of my drill instructors. 

 
Q: CPT Apple, what are some of your responsibilities as a company commander? 

 
A: I am responsible for everything that my company does and fails to do. This 

includes taking care of the Soldiers in the company and training. We have a 
training requirement to prepare the young privates in the infantry MOS. Upon 
successful completion of the training requirements these privates are then 
transferred to line infantry battalions in the Army. 

 
Q: How does your company train these Soldiers? 

 
A: My company personnel do not actually train the Soldiers; there is a separate 

battalion staff for that specific mission. My staff personnel are known as troop 
handlers and act as senior leadership for the Soldiers. Personnel, such as SFC 
Loyal, would ensure that their men are at the required place at the required time 
for training. 

 
Q: What were SFC Loyal's responsibilities? 

 
A: He was the senior drill instructor and troop handler for 1st Platoon. He was 

responsible for the performance of the entire platoon and their training. 
 
Q: Are you aware that the accused has been convicted of violation of the training 

S.O.P. and assaulting a private? 
 
A: Yes. 

 
Q: Are you familiar with the incident that led to these charges today? 

 
A: Yes, I am.  I reviewed the initial investigation and interviewed all the participants. 

I have also discussed the matter in excruciating detail with the Battalion 
Commander and BJA. 

 
Q: What impact have the accused's offenses had on your unit? 

DC: Objection, Your Honor. 
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MJ: Basis? 

DC: Relevance. 

MJ: Trial counsel? 
 
TC. This evidence is offered under RCM 1001(b)(4).  The negative effect which the 

witness will describe is directly relating to and resulting from the offenses of 
which the accused has been found guilty. 

 
MJ: Objection overruled.  Please proceed, trial counsel. 

 
Q: I ask the same question CPT Apple, what impact have the accused's offenses had 

on your unit? 
 
A: Well, for one thing, SFC Loyal was my senior troop handler. Since this 

happened, he has been pulled from duty and transferred to the battalion staff; I 
certainly couldn't trust him with the Soldiers. We didn't have a replacement for 
him. So I had to place the Company Staff Sergeant in charge which had a direct 
impact on the logistical support for the company. Other Soldiers needed to 
double-hat their responsibilities to make sure the training continued. We picked 
up a new company as soon as this company graduated. 

 
Q: What effect, if any, did the offenses have on morale of the company? 

 
A: The entire company was put under a microscope. Several investigations disrupted 

training, not to mention all the attention the troop handlers received because of the 
incident.  Every time we tried to train, someone was looking over our shoulders. 
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Drill #3 Sample Solution: Rehabilitative Potential 
 

Direct Examination 
 

Q: CPT Apple, how long have you been the accused's company commander? 

A: I've been his commander for the last 12 months. 

Q: How often would you see him? 
 
A: Prior to his administrative transfer to battalion, I would see him daily. 

Q: How would you monitor his performance? 

A: I would receive weekly training updates from him. Plus, I would interview 
graduating Soldiers from his platoon to determine their level of knowledge as a 
result of the training. I would also see him training the troops and talk with other 
DIs. 

 
Q: Are you familiar with his service record? 

 
A: As a company commander I am also familiar with the ERBs and ORBs of each of 

my Soldiers. In addition, I get weekly reports from the first sergeant on his duty 
performance.  So I would say I know him pretty well. 

 
Q: CPT Apple, have you had an adequate opportunity to form an opinion as to the 

accused's potential for rehabilitation? 
 
A: Yes. 

 
Q: What is that opinion? 

DC: Objection, Your Honor. 

MJ: Basis? 

DC: Trial Counsel has not established that this witness has a rational basis from which 
to offer an opinion as to rehabilitative potential as required under RCM 
1001(b)(5). 

 
MJ: Trial Counsel, what is your response? 

 
TC. Your Honor, the company commander is the best witness to testify in this area. 

He has known the accused for an entire year. 
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DC: May I voir dire the witness, Your Honor, before proceeding further with this 
objection? 

 
MJ: Proceed Defense Counsel. 

 
Voir Dire by Defense 

 

DC: CPT Apple, you have been SFC Loyal's company commander for twelve months? 

A: Yes. 

DC: How long have you been a Captain? 

A: I was promoted last week. 

DC: What was your previous assignment? 
 
A: I was a protocol officer for the Commanding General.  Prior to that I was assigned 

to the Post Training office where I worked in range control. 
 
DC: How many Soldiers have you supervised prior to being assigned as a company 

commander? 
 
A: Three. 

 
DC: Isn't it true that you were assigned to the company for only two weeks prior to 

this training incident? 
 
A: Yes. 

 
DC: In fact, you only supervised SFC Loyal in his performance of duties for a couple 

of days until his transfer? 
 
A: That's right. 

 
DC: Your honor, I renew my original objection. 

MJ: Sustained. 
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Drill #4 Sample Solution: Duty Performance 
 

Direct Examination 
 

Q: Colonel Steele, how do you know SFC Loyal? 
 
A: We have served together in various units over the past 17 years. 

Q: In what capacities have you served with him over those 17 years? 

A: I was a company executive officer when he was a young Corporal fire team leader 
in the same company. Later I became the operations officer for the battalion and 
he had risen to be a squad leader. 

 
Q: Did you work closely with SFC Loyal? 

 
A: I worked with him closely with our battalion squad competition and later his 

squad went on to take the division competition. 
 
Q: Did you serve with him in another unit? 

 
A: We served in Iraq and Afghanistan together in the same battalion.  Then when I 

had my infantry battalion and prior to deploying to Iraq for a second time, then 
Staff Sergeant Loyal, because division was short of officers, was an acting 
platoon leader in my best infantry company. 

 
Q: Have you served with him since Operations Iraqi and Enduring Freedom? 

A: No. 

Q: Have you kept abreast of his career since you last served together? 
 
A: Yes.  The service is small and when someone of Loyal's caliber is in an 

organization, the chain of command is well aware of it.  In his case, I was 
working at assignments branch when his most recent orders were coming up. I 
was contacted about whether he would be a good choice for training recruits, and 
I gave him a thumbs up. 

 
Q: Have you reviewed his service record? 

 
A: Yes. I have reviewed his service record and am very familiar with it. As his 

company executive officer I recommended him for meritorious promotion to 
Corporal. Later, as battalion commander I recommended him for the warrant 
officer program and believed that he was very competitive. I am confident he 
would have been selected, but he was intent on leading Soldiers as an Infantry 
NCO. I also reviewed his ERB before coming into court here today. 
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Q: Have you discussed his performance with other service members? 
 
A: Yes.  Some of his former recruits are in my infantry regiment now. They are 

highly trained and motivated. Two have been meritoriously promoted. I know 
staff non-commissioned officers at the training battalion think very highly of SFC 
Loyal. The junior officers are insecure around him because of his experience and 
proficiency.  Career officers don't like him.  Warriors ask for him. 

 
Q: Have you formed an opinion about SFC Loyal's performance of duties as a leader 

of Soldiers? 
 
A: Yes I have. 

 
Q: Colonel Steele, what is that opinion? 

 
A: In my opinion, SFC Loyal is an outstanding leader. 

 
Q: Would you want someone of his caliber in combat with you? 

A: Yes.  I wish all noncommissioned officers were of his caliber. 

Cross Examination 

Q: Colonel, you are aware of the findings of this court? 

A: Yes, I am, and I respect the findings. 

Q: Are you aware that the accused punched a private in the mouth? 

A: Yes, I am, and that does not change my opinion. 

Q: Were you also aware that this was not the first incident where the accused 
punched someone? 

 
DC: Objection, Your Honor. 

 
[Note: If members were present, counsel should request an Article 39(a) session to 

address the objection with the military judge.] 
 
MJ: Basis? 

 
DC: Trial counsel is trying to backdoor information which was suppressed earlier in 

this trial. Trial counsel cannot use this witness to smuggle in inadmissible 
evidence. 
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MJ: Trial counsel, what is your response? 
 
TC. Your Honor, this cross examination is for two purposes:  First, the questions are 

to test the basis for the witness's opinion of the accused's performance of duty; 
second, the government submits that this evidence is admissible in aggravation, 
albeit, through cross examination of a defense witness, to show a pattern of 
violent behavior. 

 
MJ: Objection is overruled; the defense has opened the door through this witness. 

[Recall the panel if the members were excused.] 

Q: So you are aware of the time the accused punched an officer in the mouth? 

A: Yes, but that was in October of 2005. 
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Drill #5 Sample Solution: Mitigation with the Financial Status of the Accused 

Direct Examination 

Q: Mrs. Loyal, you are the wife of SFC I.M. Loyal? 
 
A: Yes.  I am his second wife.  His first wife left him after he was deployed to 

Afghanistan. 
 
Q: How long have you been married to him? 

 
A: We have been married now for 7 wonderful years. 

Q: Do you have any children? 

A: Yes, we have two beautiful children, both are boys.  The oldest is 6 years old and 
attends kindergarten.  Our youngest is 5 and is in preschool. 

 
Q: Does your youngest require any specialized care or attention? 

 
A: Yes, Ike, the youngest, is severely autistic.  We are in the service's exceptional 

family member program and Ike attends the special classes provided on post. 
 
Q: Are these services available off post? 

 
A: No, they are not.  We were assigned to this duty station because of the availability 

of the special education programs and the medical rehabilitation facility. Ike has 
been doing marvelously with the innovative training. 

 
Q: What do you mean? 

 
A: Well, the teachers here began playing Mozart music during class. It is an 

experimental program. Ike has responded tremendously and is learning a great 
deal. The Mozart music helps him categorize sounds. or so they say. 

 
Q: Do you work? 

 
A: Absolutely. 

 
Q: Where? 

 
A:     I work right at home.  I do not work outside the home if that is what you mean.  I 

do not get paid for my work at home. You can't put a dollar figure on the reward 
I receive through the love and gratitude of my two boys. And Ivan, my husband, 
showers me with attention and helps all the time.  That is my job. 

 
Q: Is Ivan a good husband? 
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A: I couldn't ask for a better man.  I know that he is a war hero and all that grunt 
stuff, but once he gets home and takes that uniform off, he is a teddy bear. I know 
that I am embarrassing him, but everyone says that he is much different at home. 
He has always said, "My duty at work is to be hard. My duty at home is to be a 
loving husband and parent."  They are two different roles that he is comfortable 
in. 

 
Q: Is he a task master at home? 

 
A: Absolutely not. He says the most important thing he does in the world is raise his 

boys. He has never put anything before his family. Except for maybe church, but 
we believe that church is family, too. 

 
Q: How are your finances at home? 

 
A: Well, we do get by on his paycheck.  We live like most service families living 

paycheck to paycheck. Thank goodness we live in quarters. We couldn't live in 
town. Of course, in town we'd have to pay for the special education that Ike 
receives, too. We have only one car that is 10 years old and seems to require 
monthly repair.  Ivan does most of that on his own at the hobby shop on base. 
We don't have much in the way of furniture. We do owe on our STAR card for 
household things. It seems like that bill never goes away. A couple of other 
credit cards. 

 
Q: Where does most of the paycheck go? 

 
A: Well, there are those bonds and campaigns that everyone has to voluntarily 

contribute to, and a dependent's allotment that goes to his previous wife. He pays 
support for his two children of the previous marriage. 

 
Q: Have you ever tried to stop paying that money? 

 
A: I mentioned it once, because I didn't think it was fair to us.  He would not have 

anything of it. He said that he would not harbor ill will against the two kids 
because their mother had left him.  That was that. 

 
Q: Other than your husband's paycheck, do you have any other source of income? 

A: No.  If he didn't receive the same pay, I do not know what we would do. 

Cross Examination: 
 

Q: Your husband has never lost his temper at home has he? 

A: Correct. 
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Q: He has never hurt either you or your two boys? 

A: Correct, everyone keeps telling you that. 

Q: Would you agree that he has good control over his emotions? 

A: Yes, he is a very strong man with strong character. 

Q: Would you agree that he is rational and thinks before he acts? 

A: Absolutely. 
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SENTENCING SCENARIO: U.S. v. STONED 
 
Preparation: Go to the courtroom if possible. You will need at least two counsel for 
this training. The supervisor will conduct a 15-minute period of instruction on the pros 
and cons of presentencing sworn and unsworn statements by the accused. 

 
Role Play: The supervisor will play the military judge. One counsel will play the 
accused and one counsel will play the defense counsel. 

 
Execution: Following the 15-minute period of instruction, engage counsel in a 
discussion on the pros and cons of having the accused give sworn or unsworn testimony. 
Use a pending case, or distribute the scenario fact sheet. Place the accused on the stand 
and allow the defense counsel to conduct direct examination of the accused. You could 
assign more than one counsel to prepare questions so all can participate. Have each 
counsel ask a few questions. 

 
Fact Scenario: 

 

On 1 April 20XX, Private First Class I.M. Stoned was apprehended by the 
company first sergeant in the A Company latrine while he was snorting crystal 
methamphetamine. He did not resist apprehension and was escorted to see the company 
commander. At this encounter, the CO demanded to know where he got the drugs. He 
wasn't read his rights as that would just get in the way of ridding the company of drugs. 
PFC Stoned wiped his nose a bit, looked up in the air, took a deep breath, and said, "I 
don't remember!"  None too pleased, the CO ordered him to CID for interrogation. 

 
Once he arrived at CID, PFC Stoned realized he was caught cold. After he was 

introduced to CID Agent Screamer, he decided to make a full confession. Additionally, 
without any promises or threats, he gave the agent the name of his supplier, as well as all 
of the other Soldiers he knew who were currently using the drug. The only thing PFC 
Stoned wants is to stay out of jail and remain in the military. He has many children at 
home to feed, and must be there to help his wife. Also, he is the family s sole source of 
income. Up until this incident, he had loved his job fixing aircraft, and would like to stay 
in the military. He has pled guilty before a military judge to one specification of a 
violation of Article 112(a). 



Page 38 of 41 

CHAPTER 12‐SENTENCING 
 

 

 

Accused Background Sheet 
 
1. Name: PFC (E-3) I.M. Stoned, U.S. Army 

 
2. Age: 21 years old, home of record: Charlottesville, VA 

 
3. Unit:  A Company, First Air Cavalry 

 
4. Years in service: 2; after tax income:  $2,000 per month. 

 
5. Marital status: married 4 years 

 
6. Children: 5 (triplets and two singles) 

 
7. Prior military criminal record: Company Grade Art. 15 for failure to report to 

formation on time (15 minutes late) 
 
8. Financial status: food stamps/welfare 

 
9. Spouse job: none 

 
10. Monthly bills: rent: $500; food: $350; car: $500; insurance: $50; baby sitter: $200; 

furniture: $200; ring: $ 75; credit card: $100 
 
11. Religion: none 

 
12. Outside organizations: Headbanger Music Lovers Association. 

 
13. Parents: divorced 

 
14. Prior military waivers: drugs/ federal conviction for burglary 

 
15. Used crystal methamphetamine 20 times in past 

 
16. MOS: aircraft mechanic 
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Drill #6: Conduct a direct examination of the accused using the sentencing factors 
discussed in Sections III, Sentencing Factors, and Section VII, Direct Examination of the 
Accused, above. 

 
Drill #6 Sample Solution: Direct Examination of the Accused 

 

Q: You are PFC Stoned, the accused, correct? 

A: Yes, sir. 

Q: Where does your family reside? 
 
A: We live in a small apartment in town. 

 
Q: PFC Stoned, please tell the court your family status. 

 
A: Yes, sir. I am married and have five children. All of my children are below the 

age of four. I have been married for four years and am the only source of income 
for my family. 

 
Q: Does your wife have help with the children? 

 
A: The children go to the CDC on post sometimes. No one else is able to help with 

the children when I am not around. 
 
Q: PFC Stoned, what is the total of your military income? 

 
A: Sir, I make about $2,000 per month with all of my pay as well as some food 

stamps that we get. 
 
Q: What is the total of your monthly bills? 

 
A: Sir, my bills total about $1,975 each month. They include $500 for rent, $350 for 

food, a $500 car payment, $50 for insurance, $200 for the babysitter, $200 for 
furniture, a $75 ring payment, and about $100 a month on our credit card. 

 
Q: What effect will forfeitures of pay have on your family? 

A: Sir, I wouldn't be able to feed my kids or pay my bills. 

Q: How long have you been in the service? 

A: About 2 years, sir. 
 
Q: Why did you join the Army? 
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A: Sir, I wanted to serve my country like my father did. He fought in Viet Nam. 

Q: How do you feel about military service? 

A: Sir, I love the Army. I think being an aircraft mechanic is the best thing that ever 
happened to me. 

 
Q: Do you want to stay in the Army? 

 
A: Yes, sir. I made a mistake. But I know I can learn from this and be a good Soldier. 

 
Q: You have been in trouble with military authorities on one other occasion in the 

past, correct? 
 
A: Yes, sir. I was 15 minutes late for a formation about a year ago. I had slept 

through my alarm. That was the only time until now. 
 
Q: Why did you use drugs and why did you use them on base? 

 
A: Sir, the methamphetamine was already on the base. I bought it from my platoon 

sergeant, Staff Sergeant Cool Dude. I used drugs that day because I was depressed 
and under a lot of family stress. I knew it was unlawful, but I thought I needed a 
boost to give me peace. 

 
Q: Where did you use the methamphetamine? 

 
A: Sir, I used it in the latrine of my company building. 

Q: Was anyone else present? 

A: No, sir. Not until the first sergeant walked in. 
 
Q: Would you agree that drugs have no place in a serviceman's life, on or off base? 

A: Yes, sir. Drugs can ruin readiness and good order and discipline. 

Q: After you were apprehended, you were interviewed by CID, correct? 
 
A: Yes, sir. When I met Agent Screamer, I told him where I got the drugs and the 

names of other Soldiers who use drugs. 
 
Q: When you gave him this information, had he made any promises to you? 

 
A: No, sir. I just wanted to do the right thing and tell the whole truth. The same 

reason I pleaded guilty here today. 
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CHAPTER 12‐SENTENCING 
 

 

 

Q: How do you feel about your misconduct? 
 
A: Sir, I feel disappointed in myself. I have let my family and my company down. 

 
Q: Do you think the military judge should consider not awarding a bad conduct 

discharge? 
 
A: Yes, sir. I think this whole event has made me realize my priorities and 

responsibilities. I have placed my family in jeopardy and I realize now that I was 
wrong. I don't believe that I am capable of ever doing it again. I am ready to 
accept my punishment, but I believe that I can serve honorably from this point on. 

 
Q: Is there anything else you would like the military judge to consider before he 

considers an appropriate punishment? 
 
A: Yes, sir. I apologize sincerely for my use of methamphetamine. As is clear from 

my record, I also used the drug prior to my service. I am 21 years old and not the 
brightest person in the world. But I have learned that I need to take charge of my 
life for my family's sake. If given the opportunity to learn from this event, I 
promise to be a better Soldier. I promise that my focus from this moment on will 
be to care for my family and work to be the best Soldier possible. I ask that you 
allow me to remain in the Army today. Let me prove that I am worth a second 
chance. 
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An Army lawyer, foreground, poses a question to judges of the Court of Appeals for the Armed Forces (CAAF) 
during a question and answer session at Snow Hall, Fort Sill, Oklahoma, 6 November 2012. The CAAF, created 
by the UCMJ in 1950, was originally called the Court of Military Appeals. Congress gave the CAAF its current 
name in 1994. It is the highest appellate court in the military justice system, having jurisdiction over appeals 
from all four service appellate courts. The CAAF judges depicted are, from left to right, Judge Scott Stucky, 
Chief Judge James Baker and Senior Judge Walter Cox. 

 

The Judge Advocate General's Legal Center and School, located in Charlottesville, Virginia, on the Grounds of 
the University of Virginia, was established in its current location in 1951. It is the only military legal educational 
institution accredited by the American Bar Association, and trains approximately 5,000 students per year in 
many legal disciplines including military justice, administrative law, trial practice, and international law. 
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US v. SPC Anderson 
 

Characters: 

 SPC Michael Anderson (Accused):  SPC Anderson is a twenty-two-year-old 
Specialist in the U.S. Army. He is stationed at Fort Carson, Colorado.  SPC 
Anderson has known PFC Moreland, the victim, for approximately one year; they are 
in the same unit. 

 
 PFC Allison Moreland (Victim): PFC Moreland is a twenty-year-old Private First 

Class in the U.S. Army. She is stationed at Fort Carson, Colorado. She has known 
SPC Anderson for about one year; they are in the same unit. PFC Parker is her best 
friend; they met in AIT. 

 

PFC Samantha Parker (Witness): PFC Parker is a twenty-one-year-old Private First 
 Class in the U.S. Army, stationed at Fort Carson, Colorado. PFC Moreland is her 

best friend; they met in AIT. While PFC Parker is in the same brigade as PFC 
Moreland and SPC Anderson, she is part of a different battalion and company. She 
has only met SPC Anderson a few times in the past, usually when hanging out with 
PFC Moreland. PFC Parker had been engaged to be married until last July, when 
she discovered that her fiancé was cheating on her and she broke off their 
engagement. 

 

 Mr. Robert Martinez (Witness): Mr. Martinez is a friend of SPC Anderson’s. He left 
the Army in November 2016 with an honorable characterization of service, after the 
expiration of his term of service. Fort Carson was his last duty station and is where 
he met SPC Anderson. He is now a student at a university in Colorado Springs. He 
has met PFC Moreland once or twice prior to the events of this case; he has never 
met PFC Parker. 

 Mr. Nathan Campbell (Witness): Mr. Campbell is Mr. Martinez’s roommate and has 
never served in the military. He is friends with SPC Anderson through Mr. Martinez. 
He has never met PFC Moreland or PFC Parker prior to the events of this case. 

 
 SA Olivia Benson (CID Agent): SA Benson is with the Special Victim’s Unit of the 

Fort Carson CID office. She has been a CID agent for approximately three years, 
and has been with the SVU for approximately 18 months. 

 
 SA Elliott Stabler (CID Agent): SA Stabler is with the Special Victim’s Unit of the 

Fort Carson CID office. He has been a CID agent for approximately 3 months, and 
was assigned to SVU immediately after completing his CID training. 

 
 Mr. John Riley (Victim’s Boyfriend): Mr. Riley has been dating PFC Moreland for 

approximately two years, since the summer after they graduated from high school. 
Mr. Riley lives in PFC Moreland’s hometown of Charlotte, North Carolina, and is only 
able to see her every few months.  They previously broke up approximately ayear 
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ago over PFC Moreland cheating on him with another Soldier in her unit, but they 
reconciled approximately six months ago.  He has recently purchased an 
engagement ring for PFC Moreland, and contacted PFC Parker approximately three 
weeks ago to help him plan a surprise proposal in late September for PFC Moreland. 

 
 SGT Joshua Woodward (Victim’s Former Boyfriend): SGT Woodward is an NCO in 

PFC Moreland’s battalion. They had a sexual relationship for approximately a 
month about a year ago, which she ended after her boyfriend caught them together 
when he came to Fort Carson to surprise her for a visit. 

 
Fact Summary: 

 

SPC Anderson, PFC Moreland, and PFC Parker are all stationed with 4th 
Combat Aviation Brigade, 4th Infantry Division at Fort Carson, Colorado. Over the 
four-day Memorial Day weekend from Friday 1 September to Monday 4 September 
2017, the three of them planned to go camping in Rocky Mountain National Park. SPC 
Anderson also invited his friends Mr. Robert Martinez and Mr. Nathan Campbell. 

 
The five campers took two separate cars to the campsite on Friday, 1 September 

2017. PFC Moreland and PFC Parker drove to Rocky Mountain National Park in PFC 
Parker’s car. SPC Anderson, Mr. Martinez, and Mr. Campbell drove up in SPC 
Anderson’s car, and they brought the two tents that the group would be using. One tent 
would be for the two women, and the other tent would be for the three men. They 
arrived at the campsite on Friday at approximately 1400. After setting up the tents, they 
went for a short hike, then made and ate dinner and had drinks until they went to bed 
around midnight. 

 
The following morning (Saturday, 2 September 2017), the group went on a 

challenging hike all day long. That evening, they returned to the campsite and all ate 
dinner together. After eating dinner, SPC Anderson and PFC Moreland indicated that 
they were feeling tired and intended to go to bed at around 2130.  PFC Parker, Mr. 
Martinez, and Mr. Campbell decided to stay up together to continue sitting by the 
campfire and drinking. The campfire where they were sitting was approximately 100 
feet away from the group’s tents; trees and other people’s tents prevented the group at 
the campfire from being able to clearly see their own tents from that distance. 

 
Sometime between 2200 and 2230, PFC Parker, Mr. Martinez, and Mr. Campbell 

decided that they were also tired and wanted to go to sleep. When they got to the tents, 
they discovered SPC Anderson and PFC Moreland together in the women’s tent. 
Although the tent was not zipped closed, the flap was shut, so none of the three new 
arrivals could see anything at first. There were noises that sounded like moaning 
coming from inside the tent. 

 
Upon hearing the noises, PFC Parker stuck her head into the tent and yelled, 

“What are you doing? Get off of her!”  While PFC Parker climbed all the way into the 
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tent, Mr. Martinez and Mr. Campbell heard SPC Anderson say, “oh shit!” After some 
scuffling noises, SPC Anderson came stumbling out of the tent while he was still trying 
to pull up his shorts. PFC Parker zipped the tent closed behind her and the three men 
could hear hushed voices whispering in the tent, but could not understand what was 
being said. SPC Anderson winked at his two friends, and then said through the tent, 
“Sorry you had to see that, Parker!” When neither of the two women responded, he 
appeared concerned. After some time passed and neither PFC Moreland nor PFC 
Parker would respond to any of the men trying to speak with them through the tent, the 
men eventually gave up and walked back over to the campfire. The guys had a few 
more beers before turning in for the night about an hour later. 

 
After climbing into the tent, PFC Parker whispered to PFC Moreland to ask if she 

was OK. PFC Moreland was fixing her clothes to cover herself and appeared shocked. 
PFC Parker told PFC Moreland that she was so glad that she had gotten there when 
she had and “caught Anderson in the act!” PFC Parker suggested calling 911, but PFC 
Moreland quickly told her no, and began insisting that she was fine. 

 
PFC Parker said there was no way that they were staying there with “those pigs,” 

and told Moreland that they would sleep for a few hours and then leave early in the 
morning, before the guys woke up.  Moreland did not protest, and just nodded.  Once 
the women were in the car a few hours later, PFC Parker talked at length about how 
she “couldn’t believe that SPC Anderson would do that,” and that he is a real 
“scumbag.” PFC Moreland did not say anything in response; she remained quiet the 
whole ride back to Colorado Springs. 

 
The next morning, the men found the women’s tent empty and PFC Parker’s 

vehicle was gone. It appeared that PFC Moreland and PFC Parker had left during the 
night or in the early morning hours of Sunday, 3 September. Although confused by this 
behavior, the three men decided to stay at Rocky Mountain National Park for the 
remainder of the weekend. They spent Sunday hiking, slept at the campsite again on 
Sunday night, and then started their drive back to Colorado Springs early on Monday 
morning. 

 
After they got back to their barracks building, PFC Parker suggested that PFC 

Moreland must “need a drink.” PFC Parker and PFC Moreland started drinking in PFC 
Moreland’s barracks room; they started with beer, then moved on to a bottle of tequila 
that PFC Moreland had in her room. As they got more intoxicated, PFC Parker kept 
encouraging PFC Moreland to report to the police what SPC Anderson did to her. PFC 
Moreland emphatically said no. She repeatedly told PFC Parker that she did not want 
to involve the police, and that she did not want to talk about what happened. 

 
Late on Sunday evening, PFC Moreland fell asleep in her barracks room after 

drinking for most of the day with PFC Parker. In the early morning hours of Monday, 4 
September 2017, PFC Parker took it upon herself to call Mr. John Riley, PFC 
Moreland’s boyfriend.  She told him what had happened, and that she was really 
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worried about PFC Moreland. Mr. Riley became very upset, and told PFC Parker that 
she should contact the police immediately. 

 
PFC Parker hung up with Mr. Riley and promptly contacted the Military Police. 

Officers showed up at PFC Moreland’s barracks room in response to PFC Parker’s 
report of a sexual assault, after which PFC Moreland and PFC Parker were both taken 
to CID to be interviewed. Each women was interviewed by SAs Benson and Stabler 
about what had occurred at Rocky Mountain National Park. In her statement, PFC 
Moreland indicated that SPC Anderson sexually assaulted her. 

 
Back at the campsite, SPC Anderson, Mr. Martinez, and Mr. Campbell got up 

early on Monday morning and started their drive back to Colorado Springs. While in 
the car on the way back to Colorado Springs, SPC Anderson received a text message 
from PFC Moreland. Unbeknownst to SPC Anderson, PFC Moreland was texting from 
CID, with agents observing the text message conversation. SPC Anderson showed 
Mr. Martinez and Mr. Campbell this conversation as it was happening, and was clearly 
upset by the conversation. 

 
SPC Anderson dropped off Mr. Martinez and Mr. Campbell at their house and 

then drove back to his barracks room. Shortly after he arrived, his 1SG knocked on his 
door. The 1SG told SPC Anderson that he was there to escort him to CID, but would 
not tell him the reason. SPC Anderson was visibly confused, and accompanied his 
1SG to CID. There, a CID agent took him to an interview room, read SPC Anderson 
his rights, and questioned him about what happened between him and PFC Moreland 
at Rocky Mountain National Park. SPC Anderson waived his rights and made a 
statement. 

 
In his statement, SPC Anderson indicated that he and PFC Moreland had been 

friends for a while, and they had been flirting a bit on the hike on Saturday. He said that 
after they had left the group to go to sleep that night, they had chatted for a bit, then 
began kissing, and eventually moved into the women’s tent and started having 
consensual sexual intercourse, until PFC Parker discovered them and it ended abruptly. 
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USE THIS PAGE IF NEEDED. IF THIS PAGE IS NOT NEEDED, PLEASE PROCEED TO FINAL PAGE OF THIS FORM. 

 
STATEMENT OF Allison Moreland TAKEN AT  Fort Carson CID Office DATED    .c:;2.::..0;:...;17c...::0.::..9.::..04.;.  _ 

 
9.  STATEMENT (Continued) 

 
Q:  Whose idea was it to go to sleep early on  Saturday night, yours or  Mike's? 
A:  1 mentioned that I was tired first and might go to bed early.  Then Mike said that he was tired and wanted to go to sleep  too. 

 
Q:  Did you invite Mike into your tent? 
A: No. 

 
Q:   Did you go to sleep as soon as you got back to your tent? 
A:  First I changed into my pajamas, but then I went immediately to  bed. 

 
Q:  What did you wear to sleep in? 
A:  A t-shirt with no bra, underwear, and loose shorts. 

 
Q: What is the next thing you remember after you went to sleep? 
A:  I woke up to Mike on top of me in my tent. 

 
Q:  Did you tell him no or try to fight him off in any  way? 
A:  I tried to say no, but I felt like I was frozen.  I am not sure if I actually said anything or   moved at all. 

 
Q: When he reached inside of your clothes, did he touch you vaginal area over your underwear, or under your underwear? 
A:  Under my underwear.  He touched my actual  skin. 

 
Q:  Did his fingers penetrate your vagina at all, or did he only touch you on the outside of your vaginal   area? 
A:  I don't think that his fingers went inside me.  I remember him rubbing the outside a lot and very forcefully . 

 
Q:  Did he penetrate your vagina with his penis? 
A:  Yes. 

 
Q:  Was he wearing a condom? 
A:  I don't know.  I don't think so. 

 
Q:  How did the assault stop? 
A: My friend Sam came inside the tent and when she came in and yelled at him, Mike stopped what he was doing and pulled up his 
pants and left the tent. 

 
Q:  How did you feel at that time? 
A:  I was just shocked and confused.  I couldn't believe what had just happened.  I could barely talk  to Sam. 

 
Q:  When did you leave the campsite? 
A:  The next morning.  We left in Sam's car as soon as she sobered  up the next morning and could drive. The whole ride back Sam  
was fired up, talking nonstop about what a jerk Mike was. She kept saying, "doesn't he know you have a boyfriend" and "why are all 
men such animals?"  I didn't want to talk, so I didn't say much . 

 
Q:   What did you do once you got back to your barracks? 
A:  We started drinking.  I drank most of the day until I fell aslee p. 

 
Q:  How did law enforcement get  involved? 
A: I guess that Sam called you guys. I had asked her not to, because I didn't want to officially report this . She kept suggesting it all 
day, and I told her no, that I was fine and she should let it go. I just wanted to forget that it had ever happened. But Sam must have 
called the MPs after I fell asleep. I woke up and they were in my room, asking me what happened. Then Sam told me that she had 
called my boyfriend to tell him what had happened because she was worried, and he had said to call the police. Since he thought I 
should tell the police what happened , I agreed to make a report, and the MPs brought me here to CID to make an official  statement. 

 

INITIALS OF PERSON MAKING STATEMENT I  P AGE _ 2 _   OF  _ 3 _ PAGES
 

DA FORM 2823, NOV 2006 APO LC v1.01ES 
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H. ACTS DESCRIBED BY PATIENT 
 

- Describe any penetration of the genital, anal or oral opening, 
no matter how slight or brief. 

 
- Type of sexual intercourse (oral, vaginal, anal). 

 
- If more than one assailant, identify by number. 

PFC Allison Moreland 
DOB: xx:xx/06/01 
DOS: xx:xx/09/04 
ID #: 7609411 
 
 
 

Patient Identification 
1. PENETRATION OF VAGINA BY 
a. Penis 

b. Finger 

c. Object (If yes,  describe the object) 

No Yes Attempted Unsure Describe: 
 
 
 
 

"felt like he just shoved his penis in me" 

 X   
X    
X    

 

2. PENETRATION OF ANUS BY 
a. Penis 

b. Finger 

c. Object (If yes, describe the object) 

No Yes Attempted Unsure Describe: 

NIA X    
X    
X    

 

3. ORAL COPULATION  OF GENITALS 
 
a. Of patient by assailant 

 

b. Of assailant by patient 

No Yes Attempted Unsure Describe: 

NIA 
X    

X    
4. ORAL COPULATION  OF ANUS 

 
a. Of patient by assailant 

 
 
b. Of assailant by patient 

No Yes Attempted Unsure Describe: 
NIA 

X    

X    
5. NON-GENITAL ACT($) 
a. Licking 

b. Kissing 

c. Suction injury 

d. Biting 

e. Strangulation/choking 

No Yes Attempted Unsure Describe: 
Kissed pt's neck and side of face after she turned her head away from him X    

 X   
X    
X    
X    

6.  OTHER ACT(S) (Describe) 

NIA 

7. DID EJACULATION OCCUR? 

(If yes, localion(s)) 
 No Yes Unsure  

X     .._ 
.._ 

Mouth  
Vagina 
Genitals 
Anus 

- 
,   

Rectum 
Body surface 
On clothing 
On bedding 

L Other (nota /oc at io n/s)) 

 

8. CONTRACEPTIVE OR LUBRICANT PRODUCT($) 
 
 
a. Condom used? 

 
b. Lubricant used? 

 
c. Other Contraceptive used? 

No Yes Unsure Describe Type/Brand, if known: 

Pt takes OCPs X   
X   

 X  
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9. Was there a history of scratching?  [8J NoD  Yes D  Unsure :g:   i   i nsu  re, collect fingernaild ipp  ni g s  .  If there is not enough fingernail toc lip  , then swab 
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I. GENERAL PHYSICAL EXAMINATION 
- Record all findings using diagrams, legend, and a consecutive numbering system. 
- If injuries are described or if remarkable findings or possible trauma are observed, 

please_photograph. 

PFC Allison Moreland 
DOB: xxxx/06/01 
DOS: xxxx/09/04 
ID #: 7609411 

 
Patient Identification 

1a. Weight b. Blood  Pressure    c.  Pulse d.  Resp e.  Temp 
135 110/76 76 18 98.2 

f. Pulse Oxygen 
100.0 

2a. Exam Started b. Exam Com  leted 
Date (YYYYMMDQ) Time Date (YYYYMMDDJ 

xxxx/09/04 11:52 xxxx/09/04 
Time 

14:45 
3.  Describe general physical appearance. 

(Use observations, not conclusions.) 
well groomed and well nourished 

4. Describe general demeanor. (Including affect. behavior  
and orientation.   Use observations.  not conclusions.) 

occasionally tearful during his tory and exam, but generally 
cooperative 

5. Describe condition of clothing upon 
arrival. (If the patient has not changedafter 
the assault) 

intact (patient had changed) 
 
 
 

d earlier to guide your examination and recovery 
Findings No Findings Observed 

ons,  stains. and foreign materials  from the body. 
Findings No Findings Observed 

6.  Collect outer and underclothing If indicated. 
Not indicated 

7.  Conduct a physical examination . Use the history obtaine 
of evidence . 

8. Scan the entire body with an Alternate Light Source (such as a Wood's Lampl. Collect dried and moist secre 
Label box and envelope with the location of the collection. 

  
10.  Was there a history of kissing, licking or sucking parts of  the body? No X   Yes Unsure 

If yes or unsure, collect swabs of the body areas that were believed to be contacted by the suspect's mouth.      (Head and genitals are addressed in the next sections.) 

Diagram A Diagram B 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

LEGEND:  TYPES OF FINDINGS.  RECORD ALL CLOTHING AND SPECIMENS COLLECTED IN SECTION   0 . 
AB Abrasion BU Burn DF    Deformity FB 
ALS Alternate Light CS Control Swab DS Dry Secretion IN 

Source CT Contusion (bruise)    ER Erythema (redness)    IW 
Bl     Bite DE Debris FIH  Fiber/Hair LA 
locator# Type Description 

Foreign Body MS 
lnduration OF 
Incised Wound 
Laceration  01 

Locator# 

Moist Secretion PE Petechiae 
Other Foreign PS     Potential Saliva 
Materials (describe) SHX Sample Per History 

Other Injury (describe)  SI Suction Injury 

Type Description 

SW 
TB 
TE 
VIS 

Swelling 
Toluidine Blue® 
Tenderness 
Vegetation/Soil 

  NIA    
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J. HEAD, NECK, THROAT AND ORAL EXAMINATION 

. Record all findings, including tenderness and paln, using diagrams, legend, and a 
consecutive numbering system. 

• If injuries are described or if remarkable findings or possible trauma are observed, 
please photograph. 

PFC Allison Moreland 
DOB: xxxx/06/01 
DOS: xxxx/09/04 
ID #: 7609411 

 
 

Patient Identification 

1. nExamine the face, head, hair, scalp, neck and throat for injury and foreign materials. 
Findings  fXI No Findings Observed 

hair, neck, throat and scalp.      n Findings   rxJ No Findings Observed 2. Collect dried and moist secretions, stains, and foreign materials from the face, head, 

3. Examine the oral cavity for injury and foreign material (If indicated by assauff history). 
Collect foreign materials. 

Exam done:    fXI Not applicable  n Yes n Findings   n No Findings   Observed 
4. Collect at a minimum 1 external mouth swab and 2 swabs from the 

oral cavity (if indicatedby history). 

5.  Collect head hair combing or brushing. 

Diagram C r 0, =)(@= r 
'- (--v..). J 

/_\l   
/
 

( _:_" 

DiagramD    
 
 
 
 
 

I 

i r4"\ 

I 

ri 

  

DiagramE 

(
 

:::- 

/ 
· -..":"...:") f 

y 
\ 

  
 
 
 

I 

 DiagramF v,.,- . 
(.i'j ,  '  

•• • r_.! l . _   I 

! \ 
 

I  _· --  · ·. :1 
. "".::; -    ' 

1 1 
' I A • 

  

LEGEND:  TYPES OF FINDINGS.  RECORD ALL SPECIMENS COLLECTED IN SECTION   0. 
AB   Abrasion BU   Burn 
ALS Alternate Light CS Control Swab 

Source CT    Contusion (bruise) 
Bl     Bite DE   Debris 

OF 
OS 
ER 
F/H 

Deformity FB 
Dry Secre1ion IN 
Erythema (redness) IW 
Fiber/Hair LA 

Foreign Body MS 
lnduration OF 
Incised Wound 
Laceration  01 

Moist Secretion PE     Petechiae 
Other Foreign PS Potential Saliva 

Materials (describe)      SHX  Sample Per History 
Other Injury  (describe)   SI      Suction Injury 

SW 
TB 
TE 
VIS 

Swelling 
Toluidine Blue® 
Tenderness 
Vegetation/Soil 

Locator# Type Description Locator# Type Description 

  N/A    
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K. GENITAL EXAMINATION  - FEMALE 
• Record all findings, including tenderness and pain, using diagrams, legend, 

and a consecutive numbering system. 
• If injuries are described or if remarkable findings or possible trauma are 

observed, please photograph. 

PFC Allison Moreland 
DOB: xxxx/06/01 
DOS: xxxx/09/04 
ID #: 7609411 

 
 
 

Patient Identification 
secretions, stains, and foreign materials. n Findings  fxlNo FindingsObserved 2. Scan the area with an Alternate Light Source. Collect dried and moist 

1. Examine the inner thighs, external genitalia, and perinea! area. 
If there are findings, describe (including location).  'X1 .  .   D  Na Findings 

.  (If available and appropriate, consider the use of  L.0..1 F1nd1ngs Ob d 
toluidine blue dye.). serve 

Abdom.en Csuitlrroorualnhdooindg aarenad   vertical lacs to posterior fourchette x2 

Thighs ?et if t:ue/ 
Perineum Hy m en 

La b ia   maoi ra Fossa nav i cula  sri 
Labia minora     X Pos te roir  fourchette 

3.  Collect pubic hair combing or brushing.  If there is no pubic hair, conduct an external swab of genitalia. 
4. Examine the vagina and cervix. If thereare findings, desctibe (including 

Dlocation).  (If available and appropriate, consider the use of loluidine blue dye.). 
Findings [8J No Findings Observed 

 
 
 
a. Collect the following swabs: 2 pubic mound (if there is no pubic hair), 2 vaginal, and 

2 cervical. 

5. Examine the buttocks, anus, and perineum. 
a. Findings  from buttocks, anus. or perineum.   If there are findings, desctibe 
(including location) (If available and appropriate, consider use of toluidine blue dye.). 

D Yes   [XI Na Findings Observed 

 
b. Collect dtied and moist secretions. and foreign matetials. 

O Findings No Findings Observed 
c. Collect 2 swabs of  the petineum. d. Collect 2 anal swabs. 

6. Conduct a  rectal exam (using anoscope  if possible I if  rectal Injury  is suspected  or if there is any sign of rectal  bleeding. 
a. Rectal exam done:    D Yes Not applicable e.  If exam was done, describe findings: f.  Collect a rectal swab if Indicated. 
c.  Was an anoscopic exam done?  D NoB Yes 
b.  Rectal bleeding: D No     D  Yes 

d.  If exam was done, what position was used? Supine Lithotomy O Other (describe) 

Diagram G     Diagram H / \ 
\
 

'•\ 
I I  \ \ 

( Jj \ '\ 
\ <£) } 

\ \ - \Q,// / 
\ // 

\ .t 

 

    
'< 

 
   '   ; !   

Diagram I Diagram J 

t 
,1 
q 

.I 
f, . 

! J:· 
. ; "'.', l 

"". ./L/ 

 

LEGEND:  TYPES OF FINDINGS.  RECORD ALL SPECIMENS COLLECTED IN SECTION O. 
AB   Abrasion BU  Burn OF   Deformity FB ALS  Alternate Light   cs  Control Swab OS    Dry Secretion IN 

Source CT  Contusion (bruise)    ER Erythema  (redness)  IW 
Bl     Bite DE  Debris F/H   Fiber/Hair LA 
Locator# Type Description 

Foreign Body MS 
lnduration OF 
Incised Wound 
Laceration  01 

Locator# 

Moist Secretion PE Petechiae SW 
Other Foreign PS    Potential Saliva TB 
Materials (describe)       SHX  Sample Per History     TE 
Other Injury  (describe)   SI     Suction Injury VIS 
Type Description 

Swelling 
Toluidine Blue® 
Tenderness 
Vegetation/Soil 

1 LA vertical lacs to posterior fourchette x 2    
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especially  with you. I wish it 

I don't think that I can take that 
Just please leave me alone. 

 

APPENDIX 1 
 
 
 

• • ooo Spr int 9  10:05 

<  
Mike 

I UVlt  l  VY  Ill  LVl   '" IJVU\. Ill 

had never hap pened. 

Me too. I'm sorry. 

I gotta go. 

Alli, can we please talk in 
person? 

. 

Are you serious??? 

Yes Mike! Serious ly.  D0n1  t   text 
me again. 

Dude, I know you are freaking 
out, but this is on you as much 
as it is on me.  Whatever. 

 
Whatever . Bye. 

Delivered 
 

D iMessage 0 
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RECORD OF PROCEEDINGS UNDER ARTICLE 15, UCMJ 
For use of this fOITTl, see AR 27-10; the proponent agency is OTJAG-CL. 

NAME 
 

Moreland, Allison 

GRADE 
 
 

PFC 

$SN 
 

123-45-6789 

UNIT & LOCATION 

HHC , 4CAB 
Fort Carson, Colorado 

MONTHLY BASE PAY 
 

1,885.80 

I. I am considering whether you should be punished under Article 15, UCMJ, for the following misconduct: 
In that PFC Allison Morel and, U.S. Ann y, did, on or about 18 April 2017, without authority, fail to go at the time prescribed to her 
appointed place of duty, to wit:  PT formation at 0630, in violation of Article 86, UCMJ. 

 
In that PFC Allison Moreland, U.S. Army, did, on or about 27 April 2017 without authority, fail to go at the time prescribed to her 
appointed place of duty, to wit: PT formation at 0630, in violation of Article 86, UCMJ . 

In that PFC Allison Moreland, U.S. Army, did, on or about l May 2017 , without authority, fail to go at the time prescribed to her 
appointed place of duty, to wit:  PT formation at 0630, in violation of Article 86, UCMJ. 

In that PFC Alli  on  Morel and, U.S. Ann y, did, on or about  I May 2017k with intent to dece ive , make to SSG Anthonh Villareal, an official 
tatement, to wit: that   he wa   late to formation  because her car had  bro  en down , which   tatement  was fa!  e  in that e  wa   actuallr late to 
work because   he had overslept  after drink ing the night  before, and  was then  known  by the said  PFC Moreland  to be   o  fal  e, in  vio ation 
of Article 10 7, UCM J. 
2. You are not required to make any statements, but if you do, they may be used against you in this proceeding or at a trial by court-martial. You have 
several rights under this Article 15 proceeding. First I want you to understand I have not yet made a decision whether or not you will be punished. I will not 
impose any punishment unless I am convinced beyond a reasonable doubt that you committed the offense(s). You may ordinarily have an open hearing before 
me. You may request a person to speak on your behalf. You may present witnessesor other evidence to show why you shouldn't be punished at all 
(mauers of defense) or why punishment should be very light (matters of extenuationand mitigation). I will consider everything you present before deciding 
whether I will impose punishment or the type and amount or punishment I will impose. Ir you do not want me to dispose of this report ormisconduct under 
Article 15, you have the right to demand trial by court-martial instead. In deciding what you want to do you have the right to consult with legal counsel 
located at Fort Carson Trial  Defense  Service Office . You now have 48 hours to decide what you want to do. 
NAME, GRADE, AND ORGANIZATION OF COMMANDER 

CPT Jonathan Bigglesworth, HHC, 4CAB 
SIGNATURE DATE 

20170507 
3. Having been afforded the opportunity to consult with counsel and understanding my rights listed above and on page three of this form, my decisions are as follows {Initial appropriate blocks, date, and sign): 

a. D I demand trial by court-martial. 

b. D I do not demand trial by court-martial and in the Article 15 proceedings; 

(1) I request the hearing be; D Open D Closed 

(2) A person to speak in my behalDf; Is requested    D Is not requested 
(3) Matters in defense, extenuation, and/or mitigation: 

D Are not presented  D Are attached  D Will be presented in person 

NAME AND GRADE OF SERVICE MEMBER 

Allison Moreland, E3 
SIGNATURE DATE 

 
20170509 

4a.  In a (n)D Open LJ c tosed hearing, having considered all matters presented, I hereby make the following finding : 

D Guilty of All D Guilty of Some Specifications D Nol Guilty of All Specifications 
Specifications. (line out Not Guilty Specifications). (line out all Specifications and sign below). 

Based on my findings, I impose the punishments that are officially recorded in Item 6 of this form. D Performance section of the OMPF  D Restricted section of the OMPFD NA as soldier was an E 4 or 4b. I direct the original DA Form 2627 be filed in the: 
 

below at start of proceedings 

4c. You are advised of your right to appeal to the next superior autho rity; CDR,4CAB within five (5) calendar days. 
 

An appeal made after that time may be rejected as untimely. Punishment is effective immediately unless otherwise stated in Item 6. 
NAME, GRADE, AND ORGANIZATION OF COMMANDER 

CPT Jonathan Bigglesworth, HHC, 4CAB 
SIGNATURE DATE 

 
20170509 

5.  (Initial appropriate block, date, and sign) 

D I do not appeal D I appeal and do not submit additional matters D I appeal and submit additional matters 

NAME AND RANK OF SERVICE MEMBER 

Allison Moreland, E3 
SIGNATURE DATE 

 
20170512 

DA FORM 2627, OCT 2011 PREVIOUS EDITIONS ARE OBSOLETE. Page 1 of 5 
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- - - - - - - ·-- P-ENDIX,-  - - - - - - - - 
NAME (Last, First, Ml) GRADE SSN UNIT & LOCATION 

 
Allison Moreland 

6. The following punishment is imposed: 

E3 1 234 5 6_789 HHC 4CAB,  Fort Carson, Colorado 

Forfeiture of$470.00 pay; Extra duty for 14 Days; restriction to the limits of company area, dining/medical facility, and place of worship 
for 14 Days. 

 
 
 
 

7. I have considered the appeal and it is my opinion that: 
 
 
 
 
 
 
 

NAME, RANK, AND ORGANIZATION OF REVIEWING JUDGE ADVOCATE SIGNATURE DATE 
 
 
 

8. After consideration of all matters presented in the appeal, the appeal is: 

D Denied D Granted as follows: 

 
 
 
 

NAME, RANK, AND ORGANIZATION OF COMMANDER SIGNATURE DATE 
 
 
 
 

9. I have seen the action taken on my appeal. 
 

NAME AND RANK OF SERVICE MEMBER SIGNATURE DATE 
 
 
 

10. Allied Documents and/or Comments: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DA FORM 2627, OCT 2011 Page2 or 5 
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ARTICLE 15 RIGHTS, MAXIMUM PUNISHMENTS,  AND  FILING 
Article 15, UCMJ, is a federal law that permits commanding officers to conduct non-judicial proceedings for minor offenses. A Soldier may 
refuse Article 15 proceedings and demand trial by court-martial, unless attached to or embarked on a vessel. A Commander may find a Soldier 
guilty of an offense at an Article 15 proceeding only after being convinced beyond a reasonable doubt that the Soldier is guilty. 

SOLDIERS HAVE THE FOLLOWING RIGHTS AT AN ARTICLE 15 PROCEEDING: 
a. To refuse Article 15 proceedings and demand trial by court-martial. If the Soldier is attached to or embarked on a vessel, he or she is not 

permitted to refuse Article 15 proceedings. If a Soldier demands trial by court-martial, the trial could be a Summary, Special, or General 
Court-Martial. A Soldier may object to trial by Summary Court-Martial. At a Special or General Court-Martial, a Soldier is entitled to be 
represented by qualified military defense counsel, or by civilian counsel at no expense to the government. 

b. To request an open or closed hearing. 
c. To request a person to speak on his or her behalf. 
d. To invoke his or her rights under Article 31(b), UCMJ, to remain silent and to not make any statement regarding the offense(s) for which 

the Article 15 hearing is held. If the Soldier makes a statement, that statement may be used as evidence in a later trial by court-martial. 
e. To present matters in defense, extenuation, or  mitigation. 
f. To discuss the Article 15 and its proceedings with an attorney in private before making these elections. 
g. To appeal the findings and punishment to the next superior authority. 

 
MAXIMUM PUNISHMENTS UNDER A FORMAL ARTICLE 15 FOR ENLISTED SOLDIERS IF IMPOSED BY: 
AC  G   d   Offi An oral or  written reprimand,  restriction  for  14  days,  extra duty for 14  days,  correctional custody  for 7 days (if the 

ompany  _ra_e         cer. Soldier is in the grade of E-3 or below and if a correctional  custody  facility  is available), reduction  of one grade   (if 
the Soldier is in the grade of E-4 or below), and forfeiture of 7 days' pay. The amount of the forfeiture is computed 
at the reduced grade, even if suspended, if reduction is part of the punishment imposed. 

A Field Grade or General Officer: An oral or written reprimand, restriction for 60 days, extra duty for 45 days, correctional custody for 30 days 
(if the Soldier is in the grade of E-3 or below and if a correctional custody facility is available), reduction of one 
or more grades (if the Soldier is in the grade of E-4 or below, and if imposed by a Commander of a unit 
authorized a Commander in the grade of 0-5 or higher), reduction of one grade if the Soldier is in the grade 
of E-5 or E-6, and forfeiture of Y:z of one month's pay for two months. The amount of the forfeiture is 
computed at the reduced grade, even if suspended, if reduction is part of the punishment imposed.  When 
restriction is combined with extra duty, the maximum period of restriction is 45 days. 

MAXIMUM PUNISHMENTS UNDER ARTICLE 15 FOR COMMISSIONED & WARRANT OFFICERS IF IMPOSED BY: 
A Company Grade Officer or Field Grade Officer: A written reprimand and restriction for 30 days. 

Note: The authority of company and field grade officers to impose Article 15 punishment on fellow officers is 
typically withheld by the General Court-Martial Convening Authority (GCMCA) . Check with the command's Staff 
Judge Advocate before attempting to take action. 

A General Officer or GCMCA:   A written reprimand, arrest in quarters for 30 days, restriction for 60 days, and forfeiture of Y:z of  one month's pay   
for  two months. 

THE FILING OF ARTICLE 15 FORMS  & REVIEW BY DA CAREER  MANAGERS  AND SELECTION   BOARDS: 
If a Commander finds a Soldier in the rank of Sergeant (E-5) or above guilty of one or more offenses at an Article 15 proceeding and imposes 
punishment, the Commander must file the Article 15 form in either the Soldier's Official Military Personnel File (OMPF) performance or 
restricted fiche. MOS/specialty career managers and DA Selection Boards routinely use the OMPF performance fiche. The OMPF restricted 
fiche is not given to MOS/specialty career managers or DA selection boards without the approval of the Commander, HRC or selection board 
proponent. If the Soldier is in the grade of E-4 or below at the start of an Article 15 proceeding and punishment is imposed, the form will be 
maintained locally and no filing in the OMPF, either in the performance or the restricted fiche, is authorized. AR 27-10, Chapter 3 provides 
detailed rules governing requests to transfer an Article 15 from a Soldier's performance fiche to his or her restricted  fiche. 

THE NEED TO IMPROVE STANDARDS OF PERFORMANCE AND CONDUCT: 
Soldiers found guilty at an Article 15 proceeding are considered to be on notice that they must improve their conduct and performance. An 
Article 15 may form the basis, either in whole or in part, for an administrative separation action that results in a less than honorable discharge. 
Soldiers are strongly encouraged to exhibit the behavior necessary to receive an Honorable Discharge. If not, one or more of the following 
situations may occur: 

a. The Soldier may be separated with a General Discharge under Honorable Conditions or with an other Than Honorable   Discharge. 
b. A Soldier separated with less than an honorable discharge may be barred from ever enlisting again, may encounter problems securing 

civilian employment, and may forfeit the many benefits generally associated with an Honorable  Discharge. 
c. The Soldier should be aware that the likelihood of upgrading a less than honorable discharge, while possible, is  unlikely. 
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Case Summary: United States v. SPC Mallick 
 

1. Offenses 
a. Sexual Abuse of a Child (UCMJ Article 120(b)) 
b. Sexual Abuse of a Child--Lewd Acts (UCMJ Article 120(b)) 
c. Communicating a Threat (UCMJ Article 115) 

 
2. Accused: 

SPC James Mallick, 1st Cavalry Division, Large Wheeled Vehicle Mechanic, Fort 
Hood, Texas 

 
3. Victims: 

a. Jennifer Monier DOB April 15, 2012, Age 5 at time of offense; 
Dependent child of SGT Jason Monier, Fort Hood, Texas, and Ms. Janine Monier, 1227 
28th Street, Fort Hood, Texas 

b. Elizabeth Monier, DOB March 21, 2008, Age 9 at the time of offense; 
Dependent child of SGT Jason Monier, Fort Hood, Texas, and Ms. Janine Monier, 1227 
28th Street, Fort Hood, Texas 

c. Bethany O’Reilly, DOB January 14, 2009, Age 8 at the time of offense; 
Dependent child of SGT Timothy O’Reilly, Fort Hood, Texas, and Ms. Emma O’Reilly, 827 
Main Street, Fort Hood, Texas 

 
4. Investigator: 

SA Paul Bartholomew, Criminal Investigations Command, Fort Hood, Texas 
 

5. Summary of Offenses 
` On 2 May 2017, SGT Jason Monier reported to Ms. Tanya Miller, Family Advocacy 
Program, Fort Hood, Texas, that his two daughters, Jennifer, age 5, and Elizabeth, Age 9, 
had been sexually abused by SPC James Mallick. SGT Monier reported that SPC Mallick 
touched Jennifer over her clothing and exposed himself to Elizabeth. SGT Monier also 
reported that SPC Mallick had told Elizabeth not to tell anyone what he had done. SPC 
Mallick is a neighbor and friend of the Moniers. 

Ms. Miller reported this information to Paul Bartholomew, Sexual Assault 
Investigator, Criminal Investigations Command, Fort Hood, Texas. 

While conducting additional interviews in the neighborhood, Bartholomew spoke 
with Ms. Emma O’Reilly, mother of Bethany O’Reilly, 8 years old. Bethany disclosed to her 
mother that SPC Mallick exposed himself to Bethany and tried to pull her pants down. He 
then threatened to hurt Bethany if she told anyone what he had done. 

SPC Mallick was contacted by CID. He initially waived his rights and agreed to 
speak with investigators. He denied touching any of the girls inappropriately. SPC Mallick 
later invoked his right to remain silent and ended the interview. 

A search warrant was obtained for SPC Mallick’s house. A diagram of SPC’s 
bedroom, where all these events were alleged to have taken place was completed. 
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Summary of Forensic Interview—Elizabeth Monier 

On May 3, 2017, SAI Paul Bartholomew conducted a forensic interview with 
Elizabeth Monier, DOB 3/21/08, at CID headquarters on Fort Hood. The interview was 
conducted with the consent of Elizabeth’s mother, Ms. Janine Monier. 

 
The interview was conducted using the National Institute of Child Health and 

Human Development (NICHD) guideline. The interview was audio and video recorded via 
the Casecracker recording system. A copy of the digital versatile disc (DVD) containing 
the interview was collected and is retained by this office under case #00036-2017-CID- 
86. The interview is also saved on CID’s Cases drive. 

The NICHD interview has several sections, broken down as follows: 
Introduction and Ground Rules: Elizabeth was introduced to the room, and provided 
ground rules for the interview. The rules included not guessing at any answers, informing 
SA Spears if he was wrong about anything, asking questions if she did not understand 
anything and promising to tell only the truth. Elizabeth demonstrated an understanding of 
each of those concepts and promised to tell the truth. 

Narrative Practice: Elizabeth was asked about things she liked to do and she said 
she liked to look at pictures of her horse, Corchet, and ride on her bike. Elizabeth could 
not provide detail on something that made her happy at the time when asked. She then 
talked about a sad event, relating she did not like doing lots of paper at school 
(homeschooled). Elizabeth related she liked Math and Science. Elizabeth related she liked 
to count Math. This discussion demonstrated that Elizabeth was capable of 
discussing both things that made her happy and things that made her sad. 

Episodic Memory Practice: Elizabeth was asked to discuss a neutral event in the 
recent past. She was able to detail what occurred on 1 May 16, in good detail. This 
concept demonstrated that Elizabeth has prior event recall capability. 

Substantive Portion of the Interview: The substantive portion of the interview 
is where any allegations of criminality are discussed. Elizabeth was asked to tell 
everything about why she had come to be interviewed. The substantive portion of the 
interview began about 1416. The key points of the substantive portion of the interview and 
the approximate times on the recording that those statements were made are 
memorialized as follows: 
02:16:11 Elizabeth related she was playing with her friend who is a grownup and is her 
dad's friend. His name is Mr. Jimmy. Elizabeth stated they were in his room and he was 
tickling her and his fly was down. Elizabeth related while her friends fly was down she saw 
his private part. 
02:16:39 Elizabeth related she does not know how it happened, but when he finished 
tickling her his fly was down. 
02:16:54 Elizabeth related she was being tickled on her tummy and she was laughing. 
02:18:06 Elizabeth stated she was tickled in the bedroom of her friend's home upstairs. 
She related that while she was tickled she was clothed. 
02: 18: 15 Elizabeth related she was alone inside the bedroom of Mr. Jimmy. 
02:19:09 Elizabeth related that Mr. Jimmy has never had his fly down. Elizabeth related 
that was the first time his fly was down when he tickled her. 
02:20:03 Elizabeth stated Mr. Jimmy was on the ground standing up while she was on the 
bed when she saw his private parts. 
02:21 :01 Elizabeth was given a break. (Actual time 1419) 
02:25:35 Break ends. (Actual 1424). 
02:26:21 Elizabeth refered to the incident as an accident, stating that her sister got into an 
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accident with Mr. Jimmy too. 
02:27:14 Elizabeth stated, Mr. Jimmy said, "Shhhhh don't tell anybody." 
02:27:50 Elizabeth stated she made a promise not to tell anyone that she saw his private 
parts. 
02:28:31 Elizabeth related she sawvcone part of his private part, while he was clothed. 
02:28:51 Elizabeth stated she saw his blanket, which was the colors orange and black, 
probably like a tiger or leaves. 
02:29:35 Elizabeth related the room was very dark with a little light from the blinds, and 
the lights were off. 
02:30:13 Elizabeth stated she was tickled by Mr. Jimmy room on the bed, while he was on 
the ground. 
02:30:57 Elizabeth related that he closed the door once she was inside. 
02:31:47 Elizabeth stated Mr. Jimmy said “you want to come in my room?” which she said 
yeah sure. 
02:33:10 Elizabeth related Mr. Jimmy was on his way to his room and asked her to come 
room on purpose. 
02:33:59 Elizabeth stated, “l knew you did it on purpose,” which he said no he didn't. 
02:36:32 Elizabeth related they crossed their pinky fingers to promise not to tell anyone. 
02:42:47 Elizabeth related there was a "hotdog thing" outside of Mr. Jimmy’s pants. 
Elizabeth state the hotdog thing did not touch her. Elizabeth related when she lifted her 
head from laughing his when she saw the hotdog thing. She called out when she saw it, 
“What is that hot dog thing? Put that hot dog thing back. It’s yuckie.” She said it made her 
sad and scared to see his private thing. 
02:44:15 Elizabeth said that these events happened at Mr. Jimmy’s house the last time 
she visited. She said it was during spring break this school year. 

 
Impact Questions: The next portion of the interview is a series of psychological 

impact questions as requested by Department of the Army Social Work Services and 
modified in the guideline. Elizabeth reported she did not want to forget about what 
happened until she told someone. She was sometimes afraid to do things she used to 
enjoy 

Closing: The closing portion of the interview is where Elizabeth was thanked for 
talking about the Investigation, and was reassured. Three questions are asked in this 
section, those questions and Elizabeth’s answers are as follows: 
"Is there anything else I should know? Elizabeth said, “No.” 
ls there anything else you want to tell me?" Elizabeth said, “Yes.” And thanked SA 
Bartholomew for helping her. 
"Are there any questions you want to ask me?" Elizabeth said, “Yes.” and asked about SA 
Spears’s dog. 

The interview was concluded at 1501. For additional details of the interview, refer to 
the DVD. 
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Summary of Forensic Interview—Jennifer Monier 

 

On 2 May 2016, SA Anna R. West, this office, conducted a structured Child 
Forensic Interview of Jennifer Monier. The interview was conducted with the consent of 
Mrs. Janine Monier. The interview was conducted using the National Institute of Child 
Health and Human Development (NlCHD) guideline. The interview was audio and video 
recorded via the Casecracker recording system. A copy of the digital versatile disc (DVD) 
containing the interview was collected and is retained by this office. 

The NlCHD Interview has several sections, broken down as follows: 
Introduction and Ground Rules: Jennifer was introduced to the room, and provided ground 
rules for the interview. The rules included not guessing, informing SA West if she was 
wrong, to correct incorrect statements, to ask questions if she did not understand and to 
only tell the truth. Jennifer demonstrated an understanding of each of those concepts and 
promised to tell the truth. 

Narrative Practice: Jennifer was asked about things she liked to do and she said 
she liked to play in her room and with her toys. She detailed an event at home that made 
her happy, and it was playing outside. She then talked about a sad event which was being 
sad about not being able to play outside. This discussion demonstrated that Jennifer was 
capable of discussing both things that made her happy and things that made her sad. 

Episodic Memory Practice: Jennifer was asked to discuss a neutral event in the 
recent past. She was able to detail Easter in good detail. This concept demonstrated that 
Jennifer has prior event recall capability. 

Substantive Portion of the Interview: The substantive portion of the interview is 
where any allegations of criminality are discussed. Jennifer was asked to tell everything 
about why she was present. The substantive portion of the interview began about 1415. 
The key points of the substantive portion of the interview are memorialized as 
follows: 

 Jennifer stated that she has gone to "Jimmy's" house who is her friend and is older; 
 Jennifer stated that she has been in Jimmy's room before; 
 Jennifer stated that Jimmy touched her private parts; 
 Jennifer stated that Jimmy only touched her private parts once; 
 Jennifer stated that Jimmy touched her private parts over her clothes; 
 When asked where her private part was that was touched, Jennifer pointed to her 

vaginal area; 
 Jennifer stated that she touched Jimmy's private parts under his clothing but he had 

clothes on; 
 Jennifer related that she was touched in Jimmy's bedroom; 
 When asked to provide any detail about the touching, Jennifer would state she did 

not remember. She was reluctant to answer. 
 

Impact Questions: The next portion of the interview is a series of psychological impact 
questions as requested by Department of the Army Social Work Services and modified in 
the guideline Jennifer reported she did not have intrusive thoughts about the incidents. 
She did not have dreams or nightmares. 

Closing: The closing portion of the interview is where Jennifer was thanked for talking 
about the investigation, and was reassured. Three questions are asked in this section, 
those questions and Jennifer answers are: 
"Is there anything else I should know?" Jennifer reported "no." 
"Is there anything else you want to tell me?" Jennifer reported "no." 
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"Are there any questions you want to ask me?" Jennifer had no questions. 
The interview was concluded at 1500. For additional details of the interview, refer to 

the DVD. 
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Summary of Forensic Interview—Bethany O’Reilly 

 

On 2 May 2017 at 10:38 a.m., SA Bartholomew conducted a structured Child 
Forensic Interview of Miss Bethany O’Reilly, age 8. She is the daughter of SGT Timothy 
and Ms. Samantha O’Reilly. The interview was conducted with the consent of Ms. 
O’Reilly. The interview was conducted using the National Institute of Child Health and 
Human Development {NICHD) guidelines. The interview was audio and video recorded via 
the Casecracker recording system. Ms. Gwen Ernst, family friend, was present during the 
interview as Bethany did not appear to be comfortable talking to SA Bartholomew alone. 
Bethany’s mother was concerned that she would not be able to handle the emotional 
impact of attending the interview. A copy of the disc containing the interview was collected 
and is retained by this office. The NICHD interview has several sections, broken down as 
follows: 

Introduction and Ground Rules: Bethany was introduced to the room, and SA 
Bartholomew provided ground rules for the interview. The rules included not guessing, 
informing SA Bartholomew if he was wrong, correcting incorrect statements, asking 
questions if she did not understand, and telling only the truth. Bethany demonstrated an 
understanding of each of those concepts and promised to tell the truth. 

Narrative Practice: Bethany was asked about things she liked to do and she said 
she liked to watch and play Pokemon as well as other trading card games. Bethany further 
stated she liked to play Magic with her uncle and described it as a game where you fight 
as various creatures. Bethany was able to describe her favorite and least liked characters 
in the game. She stated family game nights made her happy as well as getting A's and B's 
on her report card. 

She then talked about a sad event. The sad event was how she would 
get in trouble whenever she did not do her chores. This discussion demonstrated that 
Bethany was capable of discussing both things that made her happy and things that made 
her sad. 

Episodic Memory Practice: Bethany was asked to discuss a neutral event in the 
recent past. She was able to detail Christmas of 2015 in good detail. This concept 
demonstrated that Bethany had prior event recall capability. 

Substantive Portion of the interview: The substantive portion of the interview is 
where any allegations of criminality are discussed. Bethany was asked to tell everything 
about why she was present. The substantive portion of the interview began at 10:53:17 
HRS. Agent Note: During the interview, Bethany used the following terms for anatomical 
parts: private and private parts. The key points of the substantive portion of the interview 
and the times on the recording that those statements were made are memorialized as 
follows: 

 
10:53:17 SA Bartholomew asked Bethany why she thought Ms. Ernst brought her here, 
referring to the CID office. Bethany replied "because there's a bad person." SA 
Bartholomew asked Bethany to tell him more about the bad person to which Bethany 
stated he was really mean because whenever she went to his house, he was mean to his 
kids. Bethany stated he would make his kids do pushups until they cried. 
10:55:16 SA Bartholomew asked Bethany what the name of the mean person was and 
Bethany stated his name was Mr. Jimmy. 
10:56:32 SA Bartholomew asked Bethany if Mr. Jimmy ever touched her to which Bethany 
stated he did. Bethany stated that while they were in Mr. Jimmy's bedroom, Mr. Jimmy 
attempted to take her pants off when Ms. Amanda walked into the room. Bethany stated 
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Mr. Jimmy told Ms. Amanda everything was fine and Ms. Amanda told her to go back 
downstairs with her sister. 
10:57:32 SA Bartholomew asked Bethany if this happened one time or more than one 
time to which Bethany stated it happened more than one time on different days. SA 
Bartholomew asked Bethany to tell him more about the first time it happened and Bethany 
stated the first time it happened, Mr. Jimmy told her to go brush her teeth. Bethany stated 
when she went to go brush her teeth, Mr. Jimmy closed the doors and showed her his 
part. Bethany stated after she finished brushing her teeth, she went back into the room 
with Logan. 
10:58:19 SA Bartholomew asked Bethany to help him understand what his "part" was to 
which Bethany stated it was his private. 
10:58:49 SA Bartholomew asked Bethany to tell him more about the second time it 
happened to which Bethany stated when she went into Mr. Jimmy’s bedroom to help Mr. 
Jimmy clean, Mr. Jimmy attempted to pull down her pants while she attempted to keep 
him from doing so. Bethany stated Ms. Amanda walked in as he was attempting to take off 
her pants. Bethany stated Ms. Amanda told her to go back downstairs. 
10:39:35 SA Bartholomew asked Bethany if it happened again after that to which Bethany 
stated yes and described a third incident wherein she was having a sleepover with Logan 
at the Walker residence and she was awakened by Mr. Jimmy attempting to touch her 
private. Bethany stated she tried kicking Mr. Jimmy but he would not go away. Bethany 
stated she fell back asleep and the next morning, she went home. 
11:00:12 SA Bartholomew asked Bethany if it happened a time after that to which 
Bethany stated no. Bethany stated she could not recall when the incidents took place but 
state she was still eight years old. Bethany stated all the incidents took place at the Mallick 
residence in the room where Mr. Jimmy and Ms. Amanda sleep. She said Mr. Jimmy’s 
bed was real big and it had a picture of the ocean over it. She said there was also a 
picture of a magic forest with lots of trees. She said his bed had a blue blanket on it and a 
dresser next to it with a lamp. 
11:01 :25 SA Bartholomew asked Bethany if Mr. Jimmy did anything else that made her 
feel sad to which Bethany stated he invited all the other kids over for Logan's birthday but 
not her. 
11:02:04 SA Bartholomew asked Bethany how she felt when Mr. Jimmy was doing these 
things to her to which Bethany stated she felt scared because he told her not to tell 
anybody. Bethany stated when she went home she was too scared to tell anyone. 
Bethany further explained by stating Mr. Jimmy told her she should not tell anybody about 
anything that happened because he would try to hurt her. Bethany stated Mr. Jimmy did 
not say how he would try to hurt her. Bethany stated she did not tell anyone about the 
incidents until 2 May 17. Bethany further stated her friends never told her about anything 
like this happening to them. 

Break: There is a programmed break in the interview guideline: SA Bartholomew 
departed the room, with Bethany and Ms. Ernst remaining in the room and on camera. 
During the break, Ms. Ernst cried with and consoled Bethany. Ms. Ernst then colored in a 
coloring book with Bethany. 

 
11:10:38 SA Bartholomew returned to the room and continued the interview. SA 
Bartholomew asked "Did you think of anything else you wanted to tell me?" Bethany 
stated no. SA Bartholomew asked Bethany if Mr. Jimmy ever succeeded in taking off her 
pants to which Bethany stated no because she kept pulling them back up. 
11:11:32 SA Bartholomew asked Bethany to describe what Mr. Jimmy was wearing when 
he showed her his private parts to which she stated he was wearing camouflage shorts 
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and an Anny shirt. Bethany stated she was wearing grey pants and a blue tank top. 
11:11 :58 Bethany stated she and Mr. Jimmy did not say anything to each other when he 
showed her his private part. Bethany stated Mr. Jimmy did not say anything when he 
attempted to take off her pants but she did tell him to stop trying to take my pants off. 
11:12:58 SA Bartholomew asked Bethany to tell him everything that she remembered 
feeling when Mr. Jimmy showed her his private part to which Bethany stated she felt 
scared. Bethany stated she wanted to go home. SA Bartholomew asked Bethany to tell 
him what she was thinking when Mr. Jimmy showed her his private part to which Bethany 
stated she just wanted to finish brushing her teeth so she could go back and play. 
11:13:22 SA Bartholomew asked Bethany to tell him everything she remembered feeling 
when Mr. Jimmy attempted to take off her pants to which Bethany stated she felt scared 
and was further scared to tell anybody once she got home. SA Bartholomew asked 
Bethany to tell him what she was thinking when Mr. Jimmy attempted to take her pants off 
to which Bethany stated she was thinking that Mr. Jimmy was bad and she did not want to 
have any more sleepovers. 

Impact Questions: The next portion of the interview is a series of psychological 
impact questions as requested by Department of the Anny Social Work Services and 
modified in the guideline. Bethany reported the following: 

 She did have intrusive thoughts about the incidents as images of the incident would 
come to mind. Specifically, she would think about when she was in the bathroom in 
Kenley's bedroom; 

 She stated she did not have nightmares about what happened; 
 She stated she did not try to talk about it to anyone because she thought Mr. Jimmy 

was going to hurt her; 
 She stated she did not have a hard time going to sleep or staying asleep. 

 
11:16:26 SA Bartholomew asked Bethany what other stuff she would try to do in reference 
to her talking about being distracted in class. Bethany appeared to have misunderstood 
SA Bartholomew and began to speak on a fourth incident wherein she stated Mr. Jimmy 
took her out to the garage one evening and she awoke as they were going down the 
stairs. Bethany stated Mr. Jimmy threw her on the couch and attempted to show her his 
private again. Bethany stated she looked away and started yelling "I want my daddy.” 
11:17:03 SA Bartholomew asked Bethany who it was that did that to which Bethany stated 
it was her step-dad, Ro (SGT Muzzy). SA Bartholomew questioned Bethany about SGT 
Muzzy and Bethany clarified that Rory, “didn't do anything bad." 
11:18:30 SA Bartholomew asked Bethany to tell him everything about what happened 
when Rory took her to the garage. Bethany corrected SA Bartholomew by stating Mr. 
Jimmy was the one who took her to the garage. Bethany further stated Mr. Jimmy took her 
to the garage and tried to take off her pants. Bethany stated she started kicking him and 
Mr. Jimmy then took her to the living room where he threw her on the couch. Bethany 
stated Mr. Jimmy attempted to show her his private so she took a pillow and looked away 
then yelled for her dad. 
11:19:27 SA Bartholomew asked Bethany where everyone else was in the house when 
Mr. Jimmy took her to the garage and living room to which Bethany stated they were 
probably sitting on the porch. 
11:20:36 SA Bartholomew asked Bethany when Rory did this to which she clarified again 
that it was Mr. Jimmy that touched her. 
11:20:48 SA Bartholomew asked Bethany when the incident in the garage and living room 
took place to which she stated she did not know. Bethany stated she thought it might have 
been a few months ago. 
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11:21:16 SA Bartholomew asked Bethany where everyone else was in the home when 
Mr. Jimmy showed her his private to which she stated everyone else was in their rooms 
except for Miss Amanda who was downstairs with Kenley. SA Bartholomew asked 
Bethany if Mr. Jimmy ever touched her private parts to which Bethany stated he ever 
pulled down her pants and did it but he did touch her pants where her privates would be. 
Bethany stated Mr. Jimmy touched her private during the last sleep over they had. 
Bethany stated this took place during the incident when Mr. Jimmy asked her to help clean 
Kenley's room and Ms. Amanda walked in. SA Bartholomew asked Bethany when during 
the incident did Mr. Jimmy touch her private to which she stated during the night time, 
around 1800 while she was in the bathroom. Bethany stated she was standing up on the 
stool brushing her teeth at the time. 
11:25:57 SA Bartholomew asked if anyone else ever touched her before to which Bethany 
said no. Bethany stated the only other people that were mean to her were some bullies in 
the neighborhood. SA Bartholomew asked Bethany if Rory ever touched her to which 
Bethany stated no. 
11:26:44 Ms. Ernst requested to speak to SA Bartholomew outside of the room and away 
from Bethany. While outside of the room, Ms. Ernst requested SA Bartholomew clarify 
whether or not Mrs. Minella witnessed SPC Walker attempting to remove Bethany's pants 
and whether or not SGT Muzzy ever touched her inappropriately. 
11:27:43 A Bartholomew asked Bethany to tell him where Mrs. Minella was located when 
Mr. Jimmy brought her to the garage. Bethany stated Ms. Amanda was sleeping upstairs. 
11:28:00 SA Bartholomew asked Bethany to clarify who brought her to the garage which 
Bethany did by stating it as Mr. Jimmy who dragged her into the garage and further 
explained that when she mentioned Rory, it was because she was yelling for him. 

Closing: The closing portion of the interview is where Bethany was thanked for 
talking about the investigation and was reassured. Three questions are asked in this 
section: 
“Is there anything else I should know?" Bethany said, "No." 
“Is there anything else you want to tell me?" Bethany said, "No". 
"'Are there any questions you want to ask me?" Bethany had no questions. 
And the interview was concluded at 11:29:06. See disc containing recorded interview of 
Bethany for details. 
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Interview Summary: SGT Jason Monier 

 
On 2 May 2017, SGT Jason Monier, 901st Contracting Support Battalion, was 

interviewed by SA Paul Bartholomew at CID Headquarters, Fort Hood, Texas. SGT 
Monier lives at 482 28th Street on Fort Hood with his wife, Janine, and his two daughters, 
5-year-old Jennifer and 9-year-old Elizabeth. Earlier that day, SGT Monier was taking his 
two girls to the home of his neighbor, SPC James and Ms. Amanda Mallick, as they were 
going to spend the day at the Mallick residence. SPC Mallick’s wife, Amanda, cares for 
SGT Monier’s children on occasion when both SGT Mallick and his wife have to work and 
school is not in session. Both girls refer to SPC Mallick as Mr. Jimmy. 

On the way to the Mallick home, Jennifer stated to SGT Monier that she was 
scared of Mr. Jimmy and that she did not want to go there for the day. SGT Monier 
stopped the car and asked Jennifer what she meant. He said that Jennifer started to cry 
and said she wasn’t supposed to say. SGT Monier told his daughter that it was all right to 
say, that nothing would happen to her and that he would protect her no matter what. 
Jennifer continued to cry and said she was too scared. SGT Monier hugged Jenifer and 
told her it was OK. Finally, she stated that Mr. Jimmy had touched her pee-pee. She said 
when he touched her pee-pee it hurt real bad. SGT Monier told Jennifer that this would 
never happen again. He then turned the car around and took both his girls home. Once 
home, he told his wife, Janine, what Jennifer had told him. They decided that they should 
ask Elizabeth if anything had happened to her. Janine took Elizabeth into Elizabeth’s 
bedroom and spoke to her. When they came out, Janine said that Elizabeth had stated 
that she too had been touched by Mr. Jimmy but that she was afraid Mr. Jimmy would hurt 
her if she told. 

Not knowing exactly how to proceed, they immediately took both girls to the Family 
Assistance Office and reported what the girls had said. 
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Summary of Interview: Janine Monier 
 

On 2 May 2017, Janie Monier was interviewed by SA Paul Bartholomew at CID 
Headquarters, Fort Hood, Texas. Ms. Monier is the mother of 5-year-old Jennifer and 9- 
year-old Elizabeth Monier. She is the wife of SGT Jason Monier. On today’s date, at about 
7:40, SGt Jason Monier had just left to drop the girls off at the sitters when she saw his 
car pull back into the driveway with both girls inside. When they got out of the car, she 
could tell something was wrong. Jason had a look of concern on his face and both girls 
were sobbing. 

When he entered the house, he told the girls to sit at the kitchen table while he 
gestured for Janine to talk with him in the living room. He then told her that Jennifer had 
said that Mr. Jimmy (SPC James Mallick) had touched her in her pee-pee. He said that 
they needed to figure out whether Elizabeth had been touched as well. Janine brought 
Elizabeth into Elizabeth’s bedroom and sat her down on the bed. Janine held her daughter 
by both shoulders, looked her in the eye, and asked her whether Mr. Jimmy had ever 
touched her in a way she did not like. Elizabeth simply stared down at the bed and shook 
her head no. Janine asked again and Elizabeth started to cry and said, “No, No. Mr. 
Jimmy never touched me. If he ever touched me, I would punch him right in the face.” 
Janine said to Elizabeth, “If something did happen, I need for you and your sister to be 
safe. Jennifer has said that Mr. Jimmy touched her in her private spot. You want your 
sister to be safe, don’t you? I need you to tell me if Mr. Jimmy ever touched you.” 

After hearing this, Elizabeth started sobbing even harder and said. “Mr. Jimmy said 
he would hurt me if I told. I’m scared to tell. Mr. Jimmy touched me and he made me touch 
him in the hot dog too. He is mean” When she heard this, Janine ended the conversation 
and hugged Elizabeth. She then went back into the kitchen and told SGT Monier what 
their daughter had said. They discussed the disclosure for a few minutes and then 
decided to go to the Family Assistance Program. 
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Summary of Interview: Tanya Miller, FAP Fort Hood 

 

On 2 May 2017, Tanya Miller was interviewed by SA Paul Bartholomew at CID 
Headquarters Fort Hood, Texas. She stated that, earlier that day, FAP had received an 
urgent call from SGT Jason Monier, 901st Contracting Support Battalion, Fort Hood, 
Texas. He stated that both his daughters, ages 9 and 5, has disclosed being sexually 
abused by the husband of their babysitter, SPC James Mallick. These offenses had 
allegedly occurred at the Mallick’s home on 28th Street, Fort Hood, within the past month. 
Given the nature of the allegations, we told the Moniers to come in. Once they got to our 
office at about about 0930, we contacted the Criminal Investigation Command and 
arranged for a forensic interview with both girls. We conducted no separate interview at 
FAP. 

SGT Jason and Ms. Janine Monier seemed very upset. They said that SPC Mallick 
seemed like a very good person and he had always been good with their kids, or so they 
had thought. They said that the Mallicks had babysat their kids starting about a year ago. 
They Jennifer and Elizabeth had been there 8 or 9 times and had never seemed upset or 
strange when returning home. 

 
Ms. Miller accompanied the Moniers to CID Headquarters for the interview and then 

brought them back to the FAP office to discuss counseling services with the family in 
connection with the case. 
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Summary of Interview: Ms. Emma O’Reilly 

 

On 2 May 2017, SA Paul Bartholomew interviewed Emma O’Reilly, wife of SGT 
Timothy O’Reilly and mother of Bethany O’Reilly, age 8. Ms. O’Reilly stated that she has 
known SPC James and Ms. Amanda Mallick for about 6 months. The Mallicks live on 28th 

Street, Fort Hood, about 5 houses down from where the O’Reilleys live. The Mallicks have 
babysat for Bethany about 3 or 4 times over the past 6 months. Bethany has never 
complained about having to go to the Mallick house and has never disclosed anything bad 
happening there until today. 

At about 12:00 noon on today’s date, SA Paul Bartholomew of CID knocked on her 
door and asked to speak with Ms. O’Reilly. He stated that there had been some concerns 
about the Mallick household and asked whether any of their children had ever spent time 
there. Ms. O’Reilly stated that Bethany had been there but there had never been any 
issues. After SA Bartholomew left, Ms. O’Reilly went to talk to Bethany in Bethany’s room. 
She asked Bethany if anything bad had ever happened with Ms. Amanda or Mr. Jimmy. 
Ms. O’Reilly said that Bethany became very quiet and would not look her in the eye. She 
said, “I’m not allowed to say.” Ms. O’Reilly asked why she was not supposed to say. 
Bethany said, “Because I swore and Mr. Jimmy said he would come and get me if I ever 
told.” She then started to cry and said that Mr. Jimmy played the muffin game with her. 
She said the muffin game is where she has to show him her muffin and he shows her his 
hot dog. She stated that Mr. Jimmy pulled her pants down and looked at her under her 
panties. He said that he stared at her muffin and then showed her his hot dog. Ms. 
O’Reilly asked if Mr. Jimmy ever touched her and she said, “Yes.” Ms. O’Reilly asked if 
Mr. Jimmy ever made her touch his hot dog and she said, “Yes. But it was yucky and I just 
touched it once and then said I didn’t want to touch it again.” After this disclosure, Ms. 
O’Reilly called SA Bartholomew back and said that Bethany had told her some things 
about Mr. Jimmy. 

Ms. O’Reilly stated that she lives near the Mallicks and she is very scared that he 
will come after her or her family. 
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Summary of Interview: SPC James Mallick 

 
On 3 May 2017, I interviewed SPC James Mallick, 36th Engineer Brigade, 

Fort Hood, Texas. We first went over his Article 31(b) and Miranda rights, which he signed 
and waived. We then began the interview. SA Bartholomew first asked SPC Mallick about 
his family situation. He lives at 482 28th Street on Fort Hood. He stated that he lives with 
his wife of 6 years, Amanda. They have no children. He was last deployed to Afghanistan 
in 2016 and has lived at his current address for 11 months. He works as a budget 
specialist. 

He acknowledged knowing both the Monier and the O’Reilly families. He further 
acknowledged knowing Jennifer Monier, Elizabeth Monier, and Bethany O’Reilly. He 
stated that all three of the girls had been at his house on occasion while his wife baby sat 
for them. When asked if he had ever touched any one of them inappropriately, he flatly 
denied this. 

I then asked him about Jennifer O’Reilly and his relationship with her. He stated 
that she was very sneaky, that he had caught her a couple of times in lies. When asked 
for specifics, he stumbled a bit at first but then said that he had caught her looking in the 
refrigerator without permission and she denied opening the refrigerator. He said that she 
always wanted to sit in his lap but that he was not comfortable with that. I asked if he ever 
reported this to her parents, and he said he had not. 

I asked about Elizabeth Monier. He stated that she was too grown up for her age. 
He stated that even though she was only 9 years old, she was always talking about boys. 
He said that she was also prone to exaggerate. I asked him what he meant by this, and he 
said that she was all about the drama, that she would make things up just to make herself 
seem better. I asked if he could give me an example. He said that Elizabeth once told him 
how she was the star of their school play. He found out later that she had only a small 
part. 

I asked him if he had ever been alone in his bedroom with the Monier girls while he 
and his wife were babysitting. He said that he had never been alone with any kids in his 
bedroom. I asked him to describe the master bedroom in his home. He said there was a 
king-sized bed with a blue and white comforter. He said he and his wife each had their 
own tall dresser, opposite the bed: one on the left and one on the right. He stated there 
were also two night stands with a lamp on each one on either side of the bed. He said 
there is a picture of an ocean on the wall above the bed and a picture of a path through 
the forest opposite that. He said there is an exercise bike in one corner and a TV on a 
stand in the other corner. 

I told him that all three girls had described very similar behavior. I asked him how 
they could be making this up, since the Monier girls had never even met Bethany O’Reilly. 
He said he did not know. I asked him if there was anything he ever did that they might 
have misunderstood. He hesitated a moment and then said there was one time that he 
had taken the Monier girls for a swim. He was wearing a pair of swim trunks that had a 
broken zipper in the front. After they got home from swimming, he took both girls into his 
bedroom to get them dry towels and they began to play a wrestling game in which he 
would tickle them while they were on the bed. He said that during this tickling game, his 
shorts came open due to the broken zipper and his privates may have shown. He said this 
would only have been for a second, and he then zipped back up, 

I asked him if he ever told the Moniers’ parents about this event, and he said, he 
did not. I asked him how Bethany O’Reilly, who didn’t even know the Moniers, could 
describe almost exactly the same thing. I asked him if he thought that was just a 
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coincidence. SPC Mallick then said that he would like to speak to a lawyer before 
answering anymore questions. I ended the interview. 
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Statement: Reverend Peter O’Shaughnessy 

 

I have known James Mallick for ten years. He, his parents, and his siblings, were 
members of the Saint Mark’s Episcopal Church in Westbrook, Massachusetts, where I am 
the rector, beginning in about 2006. James was a regular attendee of the church and was 
involved with the youth ministry when he was a teenager. As a young adult, before he 
joined the Army, he was a youth leader and served as an acolyte, or altar assistant, every 
Sunday for several years. 

I have known James as a member of the Westbrook community and as a member 
of our church community. James has a reputation in both communities as an honest and 
decent person who wishes only to help others. This is what prompted him to join the 
United States Army: a desire to be of service. 

Having observed James as a youth leader, I also am of the opinion that he is not 
the kind of person who would ever do anything to harm a child. He worked for years with 
dozens of children from St. Mark’s and was always a helpful and dedicated role model for 
the children he served. 

Sergeant Jason and Ms. Janine Monier and their two girls are also parishioners. I 
have known them for about 4 years. They are very active in the church community. Both 
girls are in the youth program. Elizabeth is a somewhat problematic child. She is 
precocious and has a reputation among the youth members and staff as being very 
dramatic and sometimes less than honest. Last year, she was caught stealing money from 
the church cookie fund. It was only about $7. But after she was caught red-handed, she 
tried to blame one of the other children in the youth group. Because of that and just her 
general behavior, she has a reputation in the community for dishonesty. 
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Statement of CW3 Andrew M. Cohen 

 
I am a Chief Warrant Officer 3 with the 36th Engineering Brigade at Fort Hood, 

Texas. I have known James Mallick for four years. I am familiar with his character and am 
also familiar with his reputation in the military community. We have served side-by-side 
through a deployment in Afghanistan and for 2 years at Fort Hood, Texas. 

In my opinion, SPC Mallick is an honest and law-abiding person. I have personally 
seen him with my children as well as the children of others. I would have no hesitation in 
leaving my two little girls alone with SPC Mallick. Furthermore, SPC Mallick has a 
reputation in the military community as an honest person who would never deliberately 
harm anyone. 
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Prosecution of the Drug Case 

Using the Document Packet

Part 1: Overview 

I. Drug Use in the Military and the Military’s Response: Because illegal
drug use poses such a threat to our mission, all branches of the military
operate robust mandatory drug testing programs for controlled substances.
There is the possibility of severe sanctions for violators, including
forfeitures, discharge from the military, and prison time.  The purpose of
these programs is to “strengthen the overall fitness and effectiveness of the

Army’s workforce, to conserve manpower, and to enhance the combat

readiness of Soldiers.” AR 600-85, par. 1-6.

This appendix is designed to be a guide for trial counsel to understand how
to prosecute a case—and for defense counsel to understand how to defend a
case—in which a Soldier has tested positive for a controlled substance.

II. Overview of the Process: During a court-martial for drug use or possession,
trial counsel must demonstrate that the urine sample that tested positive for
an illegal substance is the same sample that came from the body of the
accused Soldier. Counsel must also show that the sample was collected,
stored, transported, and tested correctly. Accordingly, each step in the
process—from the moment the Soldier produces the urine sample until it is
finally subjected to chemical analysis—must be accounted for. Successfully
prosecuting or defending a drug use case in the military requires a basic
understanding of the process of urine sample collection, documentation,
transportation, storage, and testing.

III. Urine Sample Collection:

A. Initiation of Testing: There are various ways by which a Soldier may be
ordered to submit to a drug test.
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1. Random: By Army regulation, at least 10% of the Soldiers in
every unit must be randomly drug tested each month, and 100%
must be tested at least yearly. Soldiers may be selected by using a
randomization computer program, by drawing numbers out of a
hat, or by rolling a ten-sided die. Random drug testing is the
Army’s primary mechanism of deterrence. AR 600-85, Table 1-1.

2. Probable Cause: If a unit commander has reason to believe that a
Soldier is under the influence of illegal drugs or might have illegal
drugs in his or her system, the commander has authority to order
the individual Soldier to submit to a drug test. See MRE 312(d).

3. 100%: A commander may also order that all the Soldiers in the
unit be drug tested at any time. This is sometimes referred to as a
“unit sweep.” AR 600-85, para. 4-2(e).

4. Commander’s Policy: Testing may also be conducted pursuant to
a commander’s policy memorandum. For example, a commander

might as a matter of policy require drug testing of any soldier
returning from a period of being AWOL. Or a commander may
require testing of all soldiers who were selected for random testing
but who were unavailable at the time of the random test. AR 600-
85 par. 4-5a(2).

B. Role of the Unit Prevention Leader: Each unit has a designated and
specially trained unit prevention leader (UPL) who works with the
commander to ensure that drug testing—however initiated—is done
correctly so that the results are reliable and admissible in any ensuing
legal or administrative proceeding.  The UPL is the custodian of all drug
testing materials—specimen cups, lids, labels, DD Form 2624s, and
shipping boxes. The UPL is also responsible for convening and
supervising any drug test and transporting the specimens to the Testing
Coordinator for shipping.1

1 See Figure 1, UPL’s Unit Brief and Military Urine Collection Flow Chart on pages 12 and 13. 
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C. Role of the Observer: The observer is a person designated during drug
testing to personally ensure integrity of each specimen. The observer is
required to maintain visual observation of the specimen cup from the
time it is given to the Soldier being tested throughout production of the
sample until the filled cup is handed back to the UPL for labeling,
sealing, and placement in the shipping box.2

D. Role of the Drug Testing Coordinator: The drug testing coordinator
(the coordinator) manages and oversees the drug testing program for an
entire installation. While it is the UPL who oversees any individual drug
test, the coordinator receives the specimen boxes and accompanying
paperwork from the UPL, verifies the integrity of the information on the
chain of custody forms, stores the boxes in a secure specimen storage
room, and arranges of the boxes for shipping to the forensic toxicology
drug testing lab.

E. Mechanics of the Drug Test:

1. Notification: Once it has been determined that a drug test will be
conducted, the Commander or the First Sergeant notifies the
Soldier or Soldiers to be tested and tells them where to report.3
Soldiers selected for testing must show up at the test location no
later than 2 hours after notification.

2. Test Launching Area: In preparation for the test, the UPL sets up
a table as close as possible to the lavatory. The following test
supplies will be available:

 Specimen boxes in sufficient quantity for all Soldiers to be
tested. Each box contains space for 12 specimens;

 1 specimen cup for each Soldier to be tested;

2 See Figure 2, Observer’s Brief and Affidavit on pages 14 and 15. 
3 See Figure 3, Commander’s Briefing at page 16. 
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 1 lid for each specimen cup;

 1 pre-printed or handwritten label showing the DoD ID
number for each Soldier to be tested. (These labels may be
produced by the same randomization computer program that
chooses Soldiers for testing in a random test);

 1 tape seal for each specimen cup;

 DD 2624 Forms.4

3. Distributing Specimen Cups:  Once the Soldier reports to the
testing station, the UPL hands the Soldier the next consecutive cup
from the box5, replacing the cup with the Soldier’s DOD ID card.

The observer is present at this point and begins the observation
process as soon as the Soldier takes possession of the cup. The
observer must “maintain direct eye contact with the specimen

bottle from the time the UPL hands it to the Soldier until the time
the UPL places it in the collection box.” AR 600-85, para. 4-9(d)1

4. Proceed to Bathroom: The observer then accompanies the Soldier
to the room where the sample is to be produced, maintaining
observation of the specimen cup.

5. Handwashing: Prior to being tested, the Soldier is instructed to
wash hands with hot water and no soap. This is to avoid possible
contamination of the specimen cup, as the Soldier will be handling
the specimen cup with his or her hands.

6. Observation of the Sample: The observer watches the urine come
out of the body of the Soldier and into the specimen cup. The
Soldier then places the lid on the cup and secures it.

4 See Figure 4, assembled testing kit, at page 17. 
5 See Figure 5, specimen cup, at page 18. 
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7. Back to Test Launching Area: The Soldier is then instructed to
hold the sample up in the air at eye level to walk back to the Test
Launching Area. The observer maintains a visual on the specimen
cup the entire way.

8. Verification and Documentation: Once back at the test launching
area, the Soldier puts the specimen cup down on the absorbent pad
in front of and under the observation of the UPL. To ensure that
the correct specimen is linked to the correct Soldier,

 the UPL shows the preprinted label to the Soldier to verify
that the DOD ID number is correct;6

 the UPL places the label on the Soldier’s specimen bottle;

 the UPL affixes tamper-evident tape across the lid of the
specimen bottle so that one end of the tape touches the label
on each side;7

 the Soldier writes initials on the specimen label to verify that
this is his or her correct sample;

 the UPL writes initials on the label;
, 

 the observer checks the specimen cup to verify that the lid is
on tight and the tamper-evident seal is correctly affixed;

 the UPL places the bottle in a plastic bag and makes sure it
is sealed;8

 the UPL places the bottle in the corresponding space in the
box while simultaneously retrieving and returning the
Soldier’s ID;

6 See Figure 6, label with identifying information, page 18. 
7 See Figure 7 showing a specimen bottle with label and tape properly attached on page 19. 
8 See Figure 8, specimen bottle in sealed bag, on page 20. 
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 both the observer and the Soldier sign the unit testing roster
verifying that the Soldier provided the urine in the specimen
bottle and that  they both observed the specimen being
sealed with the tamper-evident Tape and placed into the
collection box;9

 The UPL instructs the Soldier to have a nice day.

9. Preparing the Box for Shipment to the Lab:

 Final Check: Once the specimen bottles are in their proper
places in the box, the UPL completes one final check by
comparing the specimen cup labels to the documentation on
the DD Form 2624.

 UPL’s Chain of Custody: In addition to the DD Form 2624
that accompanies each box of specimen cups, the UPL
maintains a separate unit testing roster documenting
information about the test. Unlike the DD Form 2624, which
travels inside the box with the corresponding specimen cups,
the UPL’s unit testing roster stays at the installation where
the testing was done. This allows the UPL and the testing
coordinator to access basic data about the test after the boxes
and 2624s have been shipped away to the lab.

 Testing Coordinator: Once the UPL is satisfied that the
samples are properly secured and the documentation is
correct, the box is delivered to the testing coordinator or put
in a secure storage area for the testing coordinator to retrieve
later.

 Shipping: The testing coordinator will perform a final check
to make sure the specimen labels match the information on

9 See Figure 9, shipping box with sealed and bagged specimen bottles at page 20. 
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the 2624s.10 The testing coordinator will then place the 2624 
in an envelope inside the box on top of the specimens, close 
and seal the box, label the outside of the box with the 
contents, and ship the box to one of the drug testing 
laboratories.  

IV. Military Drug Testing Facilities: There are five Forensic Toxicology Drug
Testing Laboratories (FTDTLs) operated by the United States Military:

A. Army Facilities:

 Fort Meade Forensic Toxicology Drug Testing Laboratory

(FTDTL) located near Baltimore, Maryland; and

 Tripler FTDTL located at the Tripler Medical Center in
Honolulu, Hawaii.

B. Other Services’ FTDTLs:

 US Navy facilities are located at

 Great Lakes, Illinois; and

 Jacksonville, Florida.

 Air Force facility is located at Lackland, Texas.

V. Overview of Urine Sample Testing at the FTDTLs (Labs): Because a lab
operated by one military service frequently conducts testing for other
services, the procedures in place at all armed forces drug testing labs are
designed to be uniform. In this way, the integrity and chain of custody for
each sample is maintained, no matter which lab does the testing.

10 See figure 10 blank DD Form 2624 on page 21. 
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A. Facility and Security: Each lab is a controlled area. Access to each
lab is controlled by a key card system.

B. Specimen Processing Area (SPA): Boxes containing specimens
arrive at the laboratory by US Postal Service or private courier,
delivered person-to-person with signature. They are immediately
brought to the specimen processing area (SPA), where they remain
until they are destroyed. The entrance to the SPA is separately secured
by a key card entry system, which is connected to a database that
records entries and exits. Only specimen processing personnel,
persons on the access roster, and escorted persons may access the
SPA. The SPA contains an alarm system, motion detectors, and
security cameras to monitor the area during non-duty hours.

C. Initial Inspection: Initial inspection is conducted by a laboratory
technician.

 External Check: After inspecting the box’s external seals for
evidence of tampering, the technician opens the box of
specimens. Inside the box should be the accompanying DD
Form 2624 chain of custody document.

 Leakage: The technician also checks for any visible sign of
leakage inside or outside of every sample’s individual bag.

 Specimen Labels v. 2624: The technician then compares the
labels on each specimen contained in the box with the
specimens listed on the DD 2624.

 Tamper Evident Tape: The technician checks the integrity of
the specimen’s tamper evident tape.

 Discrepancies: The technician notes any identified
deficiencies—known as discrepancies—between the specimen
bottles and the documentation on the DD Form 2624. There are
two types of discrepancies: testable and untestable. Specimens



Page 9 of 60 

APPENDIX 2

with testable discrepancies may go on to be tested and will later 
be reported as either positive or negative. Untestable 
discrepancies, while sometimes tested, are reported as canceled 
no matter what the result.  

D. Laboratory Accession Number (LAN): Once the labels on the
specimen bottles are compared to the documentation on the DD Form
2624, each specimen is assigned a unique laboratory accession
number (LAN). Each sample will thereafter be identified only by the
LAN. The LAN is placed on the DD Form 2624, so that it can later be
linked back to the DoD ID number of the Soldier that produced the
sample. The technician produces and affixes a label with this LAN in
several places:

 on the line of the DD Form 2624 that corresponds with the
identifying information of the individual who gave the
sample—the Social Security number or the service member’s

DoD ID number from his or her Common Access Card (CAC);

 on the side of the specimen bottle;

 on the cap of the specimen bottle; and

 on any aliquot (test tube) drawn from the specimen.

E. Laboratory Information System (LIMS): After the LAN is assigned
to the specimen bottle, header information from the accompanying
DD Form 2624 and the LAN are entered into the computerized
Laboratory Information System (LIMS) along with any noted
discrepancies. This system ensures that information about
discrepancies will thereafter be electronically linked to that specimen
should any positive result be reported.

F. Aliquots: Once the specimen bottles are delivered in their boxes to
the SPA, they remain there until they are destroyed. To remove
portions of the urine within the specimen bottles for chemical
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analysis, the technician pours a small amount of urine —known as an 
aliquot—from the container into a LAN-labelled test tube.  Only one 
specimen is handled at a time, and the labelling and the pouring of 
that specimen occur simultaneously to avoid any mispours.  To avoid 
contamination, nothing is ever inserted into the original specimen 
bottle. 

G. Screening Test—Immunoassay Test: Each incoming sample is first
subjected to an initial multi-drug screening test. This initial screening
uses a high-speed automated analyzer employing technology known
as immunoassay—or IA—analysis. For a positive result to occur in
this initial screening test, there must be detected a level equal to or
greater than the Department of Defense cutoff levels for any one or
more of the drugs tested for. The minimum level of detection—or
cutoff number—differs for each drug tested for. The drugs tested for
and their cutoff levels in this initial screening test are

 Marijuana: THC and its main metabolites, 50 ng/mL;

 Cocaine: 150 ng/mL;

 Benzodiazepine;100 ng/mL;

 Opiates: 300 ng/mL;

 Heroin: 10 ng/mL;

 Amphetamines: 500 ng/mL;

 Oxycodone and oxymorphone: 100 ng/mL;

 Synthetic cannabinoids: 10 ng/mL.

H. Negative Result at the Screening Stage: Samples that are subjected
to a valid screening test and that result in a negative are retained in the
SPA until destroyed, usually after about a week, depending on the lab.
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Only those samples that show a presumptive positive result at or 
above the various minimum levels of detection—cutoff levels—will 
be subjected to a confirmatory test to verify the presence of one or 
more drugs.  
 

I. What if the Soldier Has A Prescription for a Controlled 

Substance? If ever there is a positive result for drugs in the 
amphetamine, oxycodone, hydrocodone, or benzodiazepine families 
during the screening test, the Electronic Prescription Review System 
(ePRS) will automatically send the Soldier’s social security number or 

DOD ID number to the Army’s pharmacy database (the Pharmacy 

Data Transaction Services or PDTS) to determine whether the Soldier 
has a valid prescription for the particular drug or drug class. The 
automated reporting of a valid prescription for the particular drug will 
override the screening test result and enter the result as “negative” for 

that drug.  
 

J. Confirmatory Test—Gas Chromatograph/Mass Spectrometer: 

Only if a particular sample yields a presumptive  positive for one or 
more controlled substances during the immunoassay screening test 
will an additional aliquot be collected from that specimen and be 
subjected to a confirmatory test. The confirmatory test is drug-specific 
and uses a highly sensitive and reliable instrument: the gas 
chromatograph/mass spectrometer (GC/MS).  

 
K. Quality Control Samples: With each batch of samples tested in both 

the screening and the confirmatory tests, a number of control samples 
are inserted to ensure that the instrument is working properly. These 
control samples are either samples with a known amount of controlled 
substance or samples known to be devoid of any controlled 
substances—blanks. Some of these control samples are “open”—

specifically marked as controls so that the technician can identify 
them as controls. Other control samples are “blind”—bearing no 
outward indication to the technician that they are controls. When the 
control samples show the correct results based on the known drug 
levels contained therein, this verifies that the instrument is working 
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properly and accurately testing all samples. On the other hand, if the 
results from the control samples vary from what the expected results 
should be, this is an indication that the instrument is not working 
properly or that there was some kind of problem with the sample’s 
preparation or extraction.  

L. Chain of Custody Procedures: Each time a urine specimen is
handled for any reason, an entry is made in the appropriate chain of
custody (CoC) form. The internal CoC forms are annotated each time
aliquots are transferred from the custody of one person to another, to
an instrument, or into secure storage. Documentation is maintained
during all parts of testing, storage, and destruction of a sample.

M. Internal Quality Assurance: Each lab engages in a robust internal
quality assurance program to ensure the forensic integrity of its
testing, to track operational trends, and to identify needed
improvements across the lab. As part of normal operations, each lab
produces Memoranda for Record (MFRs) documenting a wide array
of lab activities, such as certification of employees and events that
deviate from standard operating procedure. Whenever an incident
occurs that could potentially impact a testing result, a non-conforming
event (NCE) report is prepared which will be reviewed by the lab
Commander and the Armed Forces Medical Examiner System
(AFMES), the agency that certifies all Armed Forces forensic
laboratories.

N. External QA Oversight: In addition to the internal quality assurance
measures that are followed within each laboratory, the Armed Forces
Medical Examiner System (AFMES) provides external review and
oversight. Each lab participates in tri-annual inspections conducted by
AFMES or a contractor specializing in toxicology. These inspections
closely examine lab procedures and recommend improvements to
enhance operations and accuracy of testing.
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Figure 1—UPL Unit Briefing and Collection Flow Chart 
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Figure 2—Observer’s Briefing 
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Figure 3—Commander’s Briefing 



Page 18 of 60 

APPENDIX 2

Figure 4—Assembled Drug Testing Materials 
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Figure 5—Specimen Bottle 

Figure 6—Specimen Label 
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Figure 7—Specimen Bottle Properly Sealed 
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Figure 8—Specimen Bottle Sealed in Leak Proof Baggie 

 

Figure 9—Sealed Samples in Sequenced Slots for Shipping 
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Figure 10—Front and Back of DD Form 2624 
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Part 2: Transcript of a 

Hypothetical Case 

Transcript of Witness Testimony: United States v. PFC Howland Ames 

Witness #1—The Unit Prevention Leader,  SSG Johnny R. Smith 

Trial Counsel: (After swearing the witness) You are Staff Sergeant Johnny R. Smith? 

Witness:  Yes. 

TC: You may be seated. Could you please tell us your current MOS? 

W: Yes. I am an MOS 42A human resources specialist. I work at battalion headquarters, 
Fort Swampy, Arkansas. 

TC: How long have you been there at BHQ Fort Swampy? 

W: Since July 2018. 

TC: Besides your duties as a human resources specialist, do you have any other duties 
within the battalion? 

W: Yes. I am the Unit Prevention Leader. 

TC: What does that mean? 

W: Sir, it means that, when the commander orders a drug test in the unit, it is my job 
basically to conduct the test. I gather the testing supplies, choose a location to stage 
the testing, assign observers from within the unit, and assist the observer with 
documentation of the test samples. I also take the box full of test samples from the 
test area to the testing coordinator’s office after the testing is done.   

TC: All right. I’d like to ask you some questions about a drug test conducted in your unit 

on 28 September 2018. Do you recall administering a drug test within your unit at 
that time? 

W: I do. 

TC: How many soldiers were tested on that day? 

W: Four, Sir. 
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TC: And why were only four soldiers tested? 

W: Because this was a very limited test done pursuant to the commander’s policy. 

TC: What do you mean by that? 

W: Well Sir, we had done a random drug test in our unit the previous week. That’s

where we chose at random a number of Soldiers within the unit to be drug tested. 
There were four soldiers who were either on leave or TDY on that day. The 
commander has a written policy that anyone who misses a random drug test has to 
be drug tested the following week. So we conducted this drug test on those four 
Soldiers who missed the random test.  

TC: How did you first find out when the commander wanted to conduct this test? 

W: Yessir, he called me on the phone the previous day just before 5 pm and said he 
wanted to get a test done on anyone who missed the random test the previous week. 
I told him that we could conduct the test at 7 a.m the next day while everybody 
gathered for PT.  

TC: Did you do anything to prepare for the test? 

W: Yessir I did. I went to our secure supply closet where I keep all the drug testing 
materials and made sure I had enough to run four Soldiers through.  

TC: What materials do you need to run a drug test? 

W: The sample cups, lids, a shipping box, a DD Form 2624, lid sealing tape, labels, 
rubber gloves, puppy pads, stuff like that. 

TC: What’s a puppy pad? 

W: Sir, that’s the absorbent pad that I put on the test staging table to absorb any liquid 
that might be on the bottom of the sample cup.  

TC: By liquid you mean urine? 

W: Right. 

TC: Did you set up the test that night? 

W: No Sir. We try not to let anyone know that a drug test is coming. I waited until 6:30 
a.m. about a half hour before the unit shows up for PT.

TC: Where did you set up the table? 

W: Sir, I set up the test table by the corridor outside the auditorium. That is close to 
where we assemble for PT and there is a latrine right there too. I put out everything I 
needed for the test and went into the bathroom to make sure it was clean. 
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TC: What do you mean by that? 

W: Well, one of the main things we worry about with conducting a drug test like this is 
the risk of contamination of the urine sample. So we just want to make sure that the 
bathroom where the samples will be produced is clean and free of debris. Another 
concern with these tests is cheating—that is someone putting someone else’s urine

rather than their own into the sample cup. So we just do a quick sweep of the 
bathroom to make sure no one has left any containers of clean urine to try to beat the 
test.  

TC: Did you see anything unusual in the bathroom on the morning of 28 September 
2018? 

W: No Sir. Bathroom was clean. Nothing suspicious. 

TC: So tell me about running the test. 

W: Yessir. At about 7 a.m. on 28 September, the whole unit had assembled for PT. The 
Platoon Sergeant was there and he informed PFC Ames and three others that they 
would be drug tested that morning and ordered them to report to the corridor outside 
the auditorium no later than two hours from now. I told the rest of the Soldiers that 
they were going on PT as usual but I could use one volunteer if there was anyone 
who wanted to skip PT and help me out. Four people raised their hands so I picked 
Sergeant Ricardo. He was standing the closest to me.  

TC: What did you need a volunteer for? 

W: At each drug test, there has to be a person to observe the Soldier produce the urine 
sample. That person is called the observer and I always just either get a volunteer or 
pick someone.  

TC: OK after you pulled the four Soldiers to be tested and picked Sergeant Ricardo as 
the observer, what did you do next? 

W: I sent the other members of the unit off to PT and walked over to the test table to get 
started. 

TC: Tell me how you started. 

W: Well, technically, all the test subjects have two hours to show up. But all four of 
these Soldiers came right over to the auditorium. We started out by having the four 
test subjects, which included PFC Ames, go into a nearby room for a briefing. 

TC: What kind of briefing? 

W: Well, Sir, the Platoon Sergeant took the four aside to tell them what to expect and 
what was expected of them.   
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TC: Did you collect a sample from each of the four Soldiers who had missed the random 
test the previous week? 

W: Yessir. 

TC: Tell me, Staff Sergeant. Is drug testing a regularly conducted activity of the Army? 

W: Yessir. It is. We all get drug tested periodically.  

TC: Did you use the exact same procedure to test PFC Ames as you did the other three 
Soldiers? 

W Yessir. We use the same procedures for everybody, no matter how many people we 
are testing.  

TC: Tell us about how you obtained a sample from PFC Ames. 

W: Well the first thing I did was to show PFC Ames the listing for his Department of 
Defense ID number on the sticker I had put on the DD Form 2624. Each Soldier’s 

DoD ID Number is tied to a particular number in the batch of samples so none of 
them gets mixed up. I had PFC Ames verify that his correct DoD ID number was 
listed as being in the fourth slot in the batch of four samples. 

TC: And did PFC Ames verify that this was his correct DoD ID number in slot 4? 

W: He did. If he had not done so, we would not have proceeded any further, Sir. 

TC: What is his DoD ID number? 

W: It is 1234567890. 

TC: Once he verified that the DoD ID number was correct on the DD Form 2624, what 
did you do? 

W: I asked PFC Ames to produce his DoD ID card and hold it next to the sticker on the 
DD Form 2624 so that I could verify the accuracy.   

TC: And did that happen? 

W: Yes. Then I went to the sample box and pulled out the sample cup from slot #4. I 
replaced the sample cup with PFC Ames’s ID card. Then handed the sample cup to

PFC Ames. The observer would have taken over from there until PFC Ames 
produced a sample and brought the cup back to me at the test launching table.  

TC: Whose job is it to keep an eye on the sample cup to make sure the test is done 
properly? 

W: The observer, Sir, Sergeant Ricardo. I am just there to get verification from the test 
subject that this is his or her sample and to ensure the integrity of the chain of 
custody.  
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TC: OK when would have been the next time you saw PFC Ames’s specimen cup? 

W: That would have been as soon as PFC Ames came back to the table under 
observation by the observer with the specimen cup filled with the right amount of 
urine. PFC Ames then put the specimen cup on the table in front of me. 

TC: And what would you have done at that point? 

W: I would have given it a visual, cleaned it off if needed. Then I grabbed a label pre-
printed with PFC Ames’s DoD ID number on it and shown it to PFC Ames to verify 
that this is his number. I then placed that sticker on the specimen cup that he had just 
placed on the table in front of me. I then checked the lid to make sure it was on 
tightly. I then placed a tamper-evident seal—a sticker—across the top of the lid, 
making sure one end touches each side of the label.  

I then checked to make sure the lid was tight and the seal was on properly. I would 
then have the observer do the same.  

I then had PFC Ames put his initials on the label to verify that this was his sample 
and that it was properly sealed. Once all that was done, I placed my initials on the 
label indicating that all had been done properly.   

TC: Staff Sergeant Smith, I am showing you a photograph that has been marked as 
Prosecution Exhibit 1 for identification. Do you recognize this? 

W: (Looking for a moment) Yes. I recognize this. 

TC: What is it? 

W: It is a picture of the specimen cup that PFC Ames gave that day. 

TC: How do you know that? 

W: It has PFC Ames’s DoD ID number on it from the test that day. I see my initials on

it here. This is where I always put my initials on the label. I see the initials PFC HA 
here, and I know those to be the initials of PFC Ames.  

TC: Is this a fair and accurate representation of how the specimen bottle looked on the 
day the sample was taken? 

W: Yes it is. 

TC: Were you present when PFC Ames put his initials on the specimen cup? 

W: Yes I was. I asked him to do that to verify that this was the sample that he provided. 
And I watched him initial it.  

TC: Your Honor, I would ask that what has previously been marked as Prosecution 
Exhibit 1 for identification be entered as a full exhibit, Prosecution Exhibit 1.  
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DC: Objection, Your Honor. 

MJ: Basis? 

DC: Relevance, authentication, hearsay. 

MJ: (Excuses Panel). Counsel and the accused are present. The panel members are 
absent. Trial counsel? 

TC: The photograph is relevant. It depicts the actual sample cup that contained the 
accused’s urine which ultimately tested positive for cocaine. It is a picture of what is 
essentially the heart of this trial: PFC Ames’s urine specimen. The label on the 

specimen also contains the initials of the accused which he put there to verify that 
this was in fact his sample.  

The witness has properly authenticated the picture by stating that it is a fair and 
accurate representation of the way it looked on the day of the test. Additionally, he 
has identified exactly what is depicted: the label and sample bottle turned in by PFC 
Ames which PFC Ames verified was his own.  

Finally, the contents of the label are non-hearsay because they are offered simply to 
show that the accused identified this bottle with these markings as his. To that 
extent, they are adoptive admissions, verified by the signature of the accused.  

MJ: I find that Prosecution Exhibit 1 for identification is relevant as it depicts the cup 
that contained what is essentially the subject of this court-martial: the urine of the 
accused. I find that a photograph of the sample cup is also relevant to show the 
condition of the cup, label, and seal; and the panel has a right to see their condition 
at the time of the test and give it what weight it deserves in deciding whether to have 
confidence in the testing that was done later.  

The witness has authenticated the contents of the Prosecution Exhibit 1 for 
identification. He is the Unit Prevention Leader and recognizes the label as being the 
label on the accused’s sample cup, taken 28 September 2018, initialed by himself 
and the accused. So the witness has knowledge of what is depicted and there is 
sufficient evidence from which to conclude that the item is what the prosecution 
purports it to be.  

Finally, I find that, to the extent there are statements depicted in Prosecution Exhibit 
1 for identification by way of words on the label, that they are non-hearsay. So the 
objections to relevance, authentication, and hearsay are overruled. Prosecution 
Exhibit 1 for identification is admitted into evidence, Prosecution Exhibit 1.  

Please bring the panel back in. (Panel is brought back in). The ID is stricken on 
Prosecution Exhibit 1 for identification and it is received into evidence as a full 
exhibit, Prosecution Exhibit 1. Counsel, you may proceed. 
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TC: Thank Your Honor. May I publish Prosecution Exhibit 1 on the digital screen? 

MJ: You may.  

(See exhibit 1 at page 82)  

TC: (Publishes the Exhibit on the digital screen.) Staff Sergeant Smith, I am showing 
you what has been marked as Prosecution Exhibit 1 for identification. Do you 
recognize this document? 

W: Yes I do. 

TC: What is it? 

TC: And who filled out the information in the top part of this form? 

W: I did. 

TC: Did you document which slot PFC Ames’s specimen was put into? 

W: Yessir. PFC Ames’s DoD ID number is connected to slot number 4 for this test.  

TC: Did you fill in this information at or near the time of the test you conducted on 28 
September 2018? 

W: Yes. I filled it out just before administering the test to the four Soldiers.  

TC: And did you tell me earlier that conducting a drug test is a regularly conducted 
activity of your unit? 

W: Yes. We conduct several drug tests per year. Each Soldier should get tested at least 
once a year.  

TC: When you conduct these tests, is it a regular practice to use this DD Form 2624 to 
document the placement of the individual Soldiers’ specimens in the shipping box? 

W: Yessir. We use this form with every drug test conducted. It is a requirement.  

TC: And whose job is it to make sure this DD Form 2624 is filled out correctly before 
the specimen cups are sent off to the lab? 

W: That would be the job of the unit prevention leader, the UPL. In this case, that is me.  

TC: Thank you, Staff Sergeant Smith. I have no further questions. Mr. Darrow might 
have a few questions for you.  

MJ: Does the defense wish to cross examine at this time? 

Defense Counsel: Yes, Your Honor. Thank you.  

DC: Staff Sergeant Smith, good morning. You were not in the bathroom when the 
sample with PFC Ames’s DoD ID number was filled up? 



Page 30 of 60 

APPENDIX 2

W: No I was not. 

DC: So you can’t say from first-hand knowledge where the urine in that cup came from, 
can you? 

W: Right. All I know is what the observer—Sergeant Ricardo—and PFC Ames told me. 
They both told me it was PFC Ames’s urine in the cup.  

DC: You have no way of verifying what they told you. 

W: Right. It is the observer’s job to make sure that the sample comes right from the 
body of the Soldier being tested.  

DC: If I understand your direct testimony, you told us that the Observer’s job is actually

to look at the private parts of the Soldier during the test to make sure that the urine is 
actually coming out of the body of the Soldier and not from somewhere else? 

W: Right. That is what the regulation requires. 

DC: Do you really think that the Observers do that all the time, stare at the Soldier’s

private parts? 

W: I assume so, Sir. 

DC: You assume so? 

W: Yessir. 

DC: The last time you saw these specimen cups was on 28 September 2018 when you 
dropped them off at the installation test coordinator’s office, right? 

W: Right.  

DC: And you were not aware that the samples were not tested until 2 October 2018? 

W: I couldn’t say when they were tested. After I drop off the samples with the testing 
coordinator, I generally have no more contact with the specimens.  

DC: So you can’t say what, if anything happened to the samples between when you last 
saw them and 2 October 2018? 

W: Right. 

DC: Don’t know who had access to them?

W: Right. 

DC: Who might have opened them? 

W: Correct. 

DC: Whether anybody took anything out of the specimen cups? 
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W: Right. 

DC: Or whether anybody put anything into them, right? 

W: Right. 

DC: You don’t know what conditions they were stored in, do you?

W: No.  

DC: Or under what conditions they were transported? 

W: Nope.  

DC: Or whether any of the samples spilled during their being transported? 

W: Nope.  

DC: I have no further questions. 

MJ: Any redirect based on that? 

TC: Briefly, Your Honor. What steps, if any, do you take to make sure that the observer 
keeps a visual on the Soldier while the sample is being produced.  

W: Well, we are very clear in the briefing about what is expected of them and that they 
have to be able to swear that they saw the urine actually being produced by the 
Soldier. And we make them sign a form stating that they know what their duty is 
and that they will faithfully carry it out.  

TC: Did Sergeant Ricardo get such a briefing? 

W: He did, Sir. 

TC: And did Sergeant Ricardo fill out the form? 

W: He did.  

TC: Thank you, your Honor. That is all I have. 

MJ; Any re-cross based on that? 

DC: No, Sir.  

MJ: Staff Sergeant Smith, you may step down. (Standard witness admonition is given.) 

Witness #2—Observer SGT Ricky R. Ricardo,

Trial Counsel: (Swears witness.) You are Sergeant Ricky Ricardo? 

Witness:   I am. 
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TC: You may be seated. Sergeant Ricardo, What is your current MOS? 

W: I am an MOS 35F Intelligence Analyst. I work in the Battalion S2 section, Fort 
Swampy.  

TC: Are you in the same unit as Staff Sergeant Johnny R. Smith and PFC Howland 
Ames? 

W: I am, Sir. 

TC: How long have you been in your current MOS? 

W: About a year and a half. 

TC: I am going to ask you some questions about 28 September 2018. Do you recall that 
day? 

W: Well, I checked my calendar. I know it was the day the Commander ordered a drug 
test for a few Soldiers in our unit that had been out of town the previous week. The 
Commander had ordered a random drug test the week just before that, and several of 
the Soldiers in our unit were TDY when they did that one. So Lieutenant Colonel 
Stevens made a few of the Soldiers who had missed it get a drug test.  

TC: How did you find out about the drug test on 28 September last year? 

W: At PT that morning—I believe it was a Friday—Staff Sergeant Smith told the four 
guys about it. Then he asked for a volunteer to be the observer. 

TC: Had you been an observer before? 

W: Yessir I had. 

TC: Did you volunteer? 

W: I did. 

TC: Why? 

W: Staff Sergeant Smith offered to let the observer skip PT. I was really tired that 
morning, Sir, and I knew that if only four people were being tested, being an 
observer would only take a few minutes.  

TC: OK. What happened after you were picked to serve as observer for the drug test? 

W: We went over to the auditorium. That is where Staff Sergeant Smith had the test set 
up.  

TC: Did somebody brief you on what you were supposed to do? 

W: Yessir. Our Platoon Sergeant. 
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TC: What did the Platoon Sergeant tell you? 

W: He basically told me that as an observer, I had to verify that the Soldier being tested 
received an empty specimen cup, put 30-45 milliliters of his own urine into the 
specimen cup and then returned the specimen cup to the UPL—Staff Sergeant 
Smith.  

TC: Did the Platoon Sergeant tell you how you were supposed to make sure that the 
urine in the cup was the Soldier’s?

W: He was very explicit about that. He said you need to see the urine come out of the 
body of the soldier and into the specimen cup.  

TC: Tell us about PFC Ames’s sample that day.

W: PFC Ames was third or fourth in line. I did exactly what I was told to do. I watched 
Staff Sergeant Smith verify PFC Ames’s DoD ID number. I watched PFC Ames 
receive the specimen cup from Staff Sergeant Smith. I saw Staff Sergeant Smith 
placing PFC Ames’s ID card into the slot in the shipping box where he had taken the

specimen cup from.  

TC: Did PFC Ames acknowledge that the correct DoD ID number was on the DD Form 
2624?  

W: Yes he did. 

TC: After PFC Ames received the cup from Staff Sergeant Smith, what happened? 

W: PFC Ames and I walked over to the bathroom. My job was to keep an eye on the 
specimen cup the whole time? 

TC: And did you do that? 

W: Yessir.  

TC: What happened after you got to the bathroom? 

W: I watched PFC Ames put the specimen cup on the side of the sink and told him he 
was to wash his hands with hot water only—no soap. 

TC: And did PFC Ames comply?  

W: Yes. Well he washed his hands and didn’t use any soap. 

TC: And then? 

W: Well then, he unzipped his pants and peed in the cup. 

TC: Did you watch the urine come out of the body of PFC Ames and into the cup? 

W: Yes I did. 
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TC: Is there any question in your mind based on what you observed whether that was 
PFC Ames’s urine in that cup? 

W: No sir. No doubt. That was PFC Ames’s urine.

TC: After PFC Ames produced the urine, what happened? 

W: I told him to put the lid on tightly and hold the cup in his right hand up at his eye 
level. Then we walked out to the testing table to finish up. I kept my eye on the cup 
to make sure nothing happened to it.  

TC: What happened back at the testing table? 

W: I watched PFC Ames put the cup on the little puppy pad in front of Staff Sergeant 
Smith. I watched Staff Sergeant Smith pick up the specimen cup, look at it to make 
sure it wasn’t wet or anything. He then showed it to PFC Ames and asked him to 
verify that this was his urine in the cup.  

TC: Did PFC Ames verify that the urine in the cup was his own? 

W: Yes he did. He said, “Yessir. That is my urine in this specimen cup.”

TC: What happened next? 

W: Staff Sergeant Smith took the preprinted label and put it across the front of the cup. 
He then took a tamper-evident seal and put it across the top of the specimen bottle 
so that each end of the sticker touched the label on the sides. He then told PFC 
Ames to put his initials on the label on the front to verify that this sample was 
labeled with this correct DoD ID number. PFC Ames did that. Staff Sergeant Smith 
then gave the sample a quick check to make sure that the lid and seal were on 
properly.  

TC: And was the lid on tight? 

W: Yes it was. He then handed the specimen cup to me to verify that the lid and seal 
were properly attached. I did so. Staff Sergeant Smith then put his initials on the 
specimen cup, lifted PFC Ames’s ID out of the correct slot on the shipping box and 
handed the ID to PFC Ames.  

TC: What did Staff Sergeant Smith do with the specimen cup? 

W: He placed the specimen cup in the spot where the ID had come from. 

TC: Did you hear Staff Sergeant Smith say anything else? 

W: Staff Sergeant Smith told PFC Ames to have a nice day. 

TC: Were you present when PFC Howland Ames acknowledged that the urine inside the 
specimen cup collected at Fort Swampy on 28 September 2018 was his urine? 
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W: Yes I was. I saw him acknowledge. 

TC: Were you present when PFC Howland Ames acknowledged that the DoD ID 
number on the specimen he produced that day was his correct DoD ID number? 

W: I was. I saw him acknowledge that. 

TC: And were you present when PFC Howland Ames wrote his initials on the specimen 
cup that he claimed to be his? 

W: Yessir. 

TC: Thank you Sergeant Ricardo. Those were my only questions. Mr. Darrow might 
have some questions for you.  

MJ: Counsel? 

DC: Thank you, Your Honor. Good morning Sergeant Ricardo. You were the observer 
here? 

W: That’s right. 

DC: You had one job here, right? 

W: Right. To observe. 

DC: And that job ended when Staff Sergeant Smith handed PFC Ames his ID back, 
right? 

W: Pretty much. 

DC: That’s the last you saw of this urine cup, right?

W: Right. 

DC: You weren’t there to pack up the box of specimens for shipping? 

W: Nosir. 

DC: You weren’t there to deliver the box to the test coordinator?

W: Nosir: 

DC: You weren’t there when the box was sealed up?

W: Nosir. 

DC: You have no idea how many people had access to those specimens after you left the 
auditorium? 

W: Right. 

DC: Or what conditions they were stored in? 
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W: Right. 

DC: Or under what conditions they were shipped? 

W: Right.  

DC: You observed none of that? 

W: Nosir.  

DC: And you have no idea what happened to these samples after they arrived at the lab in 
Maryland, right? 

W: Right.  

DC: Thank you Sergeant Ricardo. I have no further questions.  

Witness #3—Toxicologist Dr. Marshall Bennett 

TC: (Swears witness.) You are Dr. Marshall Bennet of the Forensic Toxicology Drug 
Testing Laboratory at Fort Meade? 

W: Yes I am.  

TC: Good Afternoon, Dr. Bennett. What is your current position at the Fort Meade’s lab? 

W: I am the Chief Laboratory Certifying Official and Litigation Support Scientist. 

TC: And what does that mean? 

W: That means that I supervise the certifying and reporting of the results of the drug 
testing lab. In other words, I make sure our test results are reliable and that they are 
reported correctly. I also coordinate and certify the document packets we produce. 
Those are the document packages that we send to the prosecutors when there is 
litigation regarding a positive drug test.  

TC: Did your office prepare and send out a document packet in this case? 

W: Yes we did.  

TC: We’ll get back to that in a moment. Do you have any other duties at the lab? 

W: Yes. I am also the coordinator for expert witness requests. So if someone needs one 
of our scientists to testify in court, I coordinate that with the installation that is 
making the request. I am also our lead expert witness. So I do a lot of testifying in 
court about our test results.  

TC: How long have you held that position? 

W: 22 years. Since 1997. 
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TC: Have you held any other positions with the Meade lab previously? 

W: Yes. From 2002 until 2004, I was acting director of the lab. And before that, from 
1993 until 1997, I was the technical director of the lab, overseeing all scientific 
operations, acting as records custodian, and certifying lab results.  

TC: Do you have any experience before 1993? 

W: Yes, after I got my Ph.D., I was a lecturer for the University of Maryland system 
and a research assistant. I also worked briefly as a consultant at a drug testing 
facility run by Combined Technologies, a private company, in 1996. I was also a 
research assistant with the Maryland Farmers Association from 1987 to 1988.  

TC: During your time as a research assistant and a laboratory scientist, how many drug 
tests do you estimate you have conducted yourself? 

W: Oh goodness. That would be in the hundreds. Probably several hundred. 

TC: And during your time as a certifying scientist, how many drug tests have you 
certified? 

W: Again, several hundred, perhaps as many as a thousand. 

TC: Tell us about your education. 

W: I received all my educational degrees from the University of Maryland in Baltimore: 
my undergraduate degree in biology in 1975, my master’s degree in pharmacology

in 1979, and my Ph.D. in biomedical sciences with an emphasis on pharmacology in 
1985.  

TC: Have you attended professional education events after receiving your Ph.D.? 

W: Oh yes. At least once a year I attend scientific education events around the country 
to keep current on best practices and new techniques. 

TC: Are you ever asked to give presentations at any of these events? 

W: Yes. I frequently give presentations in the field of pharmacology and toxicology. In 
particular, I have lectured several times for the TriService Lab Managers Meeting, 
sort of an association of military lab managers, at the annual meetings of the 
American Academy of Forensic Sciences, and at the annual meetings of the 
International Association of Forensic Toxicologists.  

TC:  Have you ever published any scientific papers? 

W: Yes. I have published either as author or co-author 10 times. 

TC: Were these all peer-reviewed publications? 

W: Yes. 
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TC: What is toxicology? 

W: Toxicology is the study of the adverse effects of chemical, physical, and biological 
agents on living organisms and the ecosystem, including prevention and 
amelioration of such effects. 

TC: What is forensic toxicology? 

W: Well, the word forensic refers to law or legal proceedings. So forensic toxicology is 
where toxicology interacts with the law.  

TC: How much of the work you have described encompasses forensic toxicology? 

W: Pretty much all of it since 1996.  

TC: Have you ever testified in court before? 

W: Yes. Many times. 

TC: How many times would you estimate? 

W: Over 100 times. 

TC: In any of those proceedings, have you been offered as an expert witness? 

W: Yes. In all of them. 

TC: Have you ever been recognized as an expert in the field of forensic toxicology? 

W: Yes. In all of them. 

TC: Has any court ever declined to recognize you as an expert? 

W: No. 

TC: Of the over 100 number of times you have testified in court, how many of those 
were for the defense?  

W: About 10. 

TC: Your Honor, may I approach the witness? 

MJ: You may.  

TC: Sir, I am showing you what has been marked as Prosecution Exhibit 3 for 
identification. Do you recognize this document? 

W: Yes. It is a copy of my curriculum vitae, my resume.  

TC: Is everything in this document accurate? 

W: Yes. 
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TC: Is it an accurate copy? 

W: Yes. 

TC: Your Honor, I would move into evidence what has previously been marked as 
Prosecution Exhibit 3 for identification as Prosecution Exhibit 3. 

MJ: Any objection from the defense? 

DC: No your Honor. 

MJ: All right. Then the ID is stricken. What has previously been marked as Prosecution 
Exhibit 3 for identification is admitted into evidence as Prosecution Exhibit 3.  

(See Exhibit 3 at p 84). 

TC: Your Honor, I would ask that Dr. Bennett be recognized as an expert in the field of 
forensic toxicology. 

MJ: Any objection from the defense? 

DC: We’d like to voir dire. 

MJ: All right. 

DC: Dr. Bennett. I notice from your CV that you have been a certifying scientist for the 
past twenty-something years.  

W: That is correct. 

DC: And a certifying scientist does not necessarily run the tests on the urine samples. 

W: Right. There are scientists at the lab that actually run the tests. The certifying 
scientists review the reports produced by the testing instruments to make sure they 
are accurate and that all the procedures were followed.   

DC: I notice from your resume that you have no degree in forensic toxicology. Only in 
biology and pharmacology.  

W: Right. 

DC: You told us that most of your work is on behalf of the government—that is for the 
prosecution, correct? 

W: Yes. Over 90%. But I do testify for the defense on occasion. 

DC: And you are actually employed by the government, right? 

W: Yes. I am employed by the Department of Defense. 
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DC: All right. Thank you Dr. Bennett. Those are the only questions I had. Your Honor, 
we have no objection to this witness’s being recognized as an expert in forensic 

toxicology. 

MJ: I do recognize Dr. Bennett as an expert in the field of forensic toxicology. You may 
proceed, counsel.  

TC: Dr. Bennett. I am showing you what has been marked as Prosecution Exhibit 2 for 
identification. Do you recognize this document?  

W: Yes. It is a DD Form 2624, a chain of custody document for a drug test that was 
conducted at Battalion Headquarters Command, Fort Swampy on 28 September, 
2018.  

TC: And are the receipt, documentation, and testing of urine samples a regularly 
conducted activity of the Tripler lab? 

W: Yes. 

TC: And is this record—the 2624—is making this record a regular practice of your lab’s

operations? 

W: Yes. We do the same thing with every sample that comes in. 

TC: Is some of the information on that form 2624 put in by laboratory personnel? 

W: Yes. The 2624 form is started by the people at the installation that run the drug test. 
They take the Soldiers’ DoD ID numbers and put them in the numbered rows on the

form, with each row corresponding to a numbered slot in the shipping box. Then 
that form gets shipped to us inside the box with the samples. The first thing our 
technicians do once the boxes arrive here is to open them up and make sure the DoD 
ID numbers on the specimens correspond with what is on the DD Form 2624. The 
next thing they do is to assign each sample a lab number—something we call a Lab 
Acquisition Number or LAN. They put a sticker with the LAN on the row 
corresponding to each Soldier’s DoD ID number. 

TC: And is that LAN placed on the form close in time to when the samples are checked? 

W: Oh yes. It’s more or less simultaneous. 

TC: Are you a custodian of records for the lab? 

W: Yes I am. 

TC: At this time, Your Honor, I would move into evidence what has previously been 
marked as Prosecution Exhibit 2 for identification. 

MJ: Any objection from the defense? 
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DC: Objection, Your Honor. Hearsay. 

MJ: Counsel? 

TC: Your Honor, I have laid a foundation under MRE 803(6), the records of regularly 
conducted activity or business records exception to the rule against hearsay.  The 
witness is qualified as a custodian of records who is familiar with the procedures. 
The information in the report is entered by a person with knowledge—according to 
Staff Sergeant Smith, the UPL, who testified earlier. The DoD ID numbers are 
entered at the time the urine sample is taken and the notation of the LAN is made 
simultaneously with assigning that number. Also, Your Honor, this witness has 
testified, as did Staff Sergeant Smith, that urine testing is a regularly conducted 
activity of the unit, and that it is a regular practice to prepare this DD Form 2624 to 
document the samples.  

MJ: I agree. The foundation is more than adequate. The objection is overruled. I find that 
what has previously been marked as Prosecution Exhibit 2 for identification is 
admissible as a record of regularly conducted activity under Military Rule of 
Evidence 803(6). The ID is stricken and it is admitted as a full exhibit, Prosecution 
Exhibit 2.  

(See Exhibit 2 on page 83) 

TC: May I publish this by putting it on the Elmo display? 

MJ: You may.  

TC: Dr. Bennet, can you see the form on the screen from where you are sitting? 

W: Yes. 

TC: Was there a LAN assigned to the Soldier whose DoD ID number is 1234567890? 

W: Yes. That LAN is M-0180397-034. 

TC: Dr. Bennet, do you have an opinion about whether the Soldier who produced the 
sample assigned the LAN M-0180397-034 had ingested cocaine within thirty days 
of providing this urine? 

W: Yes. I do. 

TC: And what is that opinion? 

W: Assuming of course that the urine we tested was in the same condition in the 
Soldier’s body as it was when we tested it, then, yes, in my opinion, that Soldier had 

ingested cocaine within thirty days of 28 September 2018. In fact, it was probably 
much more recently than 30 days.   

TC: And upon what do you base that opinion? 
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W: I base that opinion on the fact that there was cocaine metabolite in that Soldier’s 

urine. The only way there could be this amount of cocaine in the Soldier’s urine is if 

the Soldier had ingested cocaine. 

TC: How much cocaine metabolite did the test indicate was present in this Soldier’s 
urine? 

W: 338.99 nanograms per milliliter. 

TC: What is the DoD cutoff level for reporting a specimen positive for cocaine 
metabolite by the test that was run in this case? 

W:  The screening cutoff is 150. The confirmation cutoff is 100. 

TC:  And could you please explain what the cutoff level means. 

W: Yes, the cutoff level is the amount of drug at or above which a positive result will 
show. Below the cutoff level, the test will yield a negative result. In this case, for 
example, the confirmation cutoff level for cocaine and its metabolites is 150 
nanograms per milliliter. So any sample with an amount of 149 or below will show a 
negative result. Only urine samples with a level of 150 or above will yield a positive 
result.   

TC: Dr. Bennett, I’d like to ask you some questions about what was found in PFC 

Ames’s urine specimen. First of all, what is cocaine? 

W: It is a drug produced from the leaves of the coca plant, which is indigenous to Peru. 
Most cocaine now enters the US illegally from Columbia. It is a stimulant, meaning, 
if enough cocaine is ingested, it typically gives one a feeling of stimulation, 
wakefulness, euphoria.  

TC: In what ways does cocaine normally enter the body? 

W: Typically, people snort it through a straw or a rolled up bill into the nasal cavity—

the nose. Sometimes people inject it as well, though that is less common. People 
also sometimes smoke it. 

TC: Is cocaine produced naturally by the body? 

W: No. It can only be present if it is ingested in some fashion.  

TC: What happens to cocaine when it enters the body in one of the ways you’ve 

described? 

W: The drug goes to the brain, the effects are felt, and then the drug is metabolized or 
eliminated from the body. 

TC: What does it mean to metabolize a substance? 
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W: Shortly after the drug is ingested—let’s say within a few minutes—it enters the 
blood stream and the brain. Eventually, the drug passes with blood through the liver. 
When cocaine passes through the liver, it interacts with an enzyme called 
methylesterase. The interaction with this enzyme changes the chemical composition 
of what was once cocaine and transforms it into benzoylecognine or BZE. But the 
presence of the metabolite BZE tells us that the original drug cocaine had to be 
present in the person’s body at some point.  

TC: Is there any other way that BZE can get into someone’s urine other than ingesting 

cocaine? 

W: Well, I suppose if someone tampered with the urine sample and put cocaine into it. 
But there is no way for these substances to get into the urine inside the person’s 

body without the person’s ingesting it in some way.  

TC: How long is BZE detectable in a person’s urine? 

W: One to three days depending on the person’s metabolism.  

TC: I’d like to ask you some questions about this sample and how the tests were run, 
OK? 

W: Sure. 

TC: At your lab are there procedures in place for the receipt and testing of urine 
samples? 

W: Of course. 

TC: Are there procedures in place to make sure that testing is done accurately? 

W: Yes. 

TC:  And are there procedures for making sure that urine samples that come into the lab 
are not contaminated? 

W:  Yes. 

TC: And are there procedures in place to make sure that a specimen collected from one 
Soldier is not confused with a specimen collected from another Soldier? 

W: Yes. 

TC: And were all these procedures in place when the specimen in question was received 
and tested, that is, between October 2, 2018 and November 17, 2018? 

W: Yes.  

TC: How does a specimen get to your lab? 
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W: They come in either by US Post or by private courier such as Fedex. We have a 
technician sign for the deliveries and put the shipping boxes into the Specimen 
Processing Area. We call it the SPA.  

TC: Is that area secure? 

W: Yes it is a secure area secured by a key entry system. Only authorized personnel 
allowed in and out. There are also a motion detector and alarm when the lab is 
closed.  

TC: What happens to the boxes containing the specimens once they are secured in the 
SPA? 

W: A technician opens each box and does a visual inspection to make sure that 
everything is intact, that there has been no leakage.  

TC: What happens if there are irregularities such as leakage? 

W: The technician makes note of these irregularities, whether it be a bag unsealed, a lid 
not on tightly, or actual leakage.  

TC: Where are those notations made? 

W: They are made on the DD Form 2624 that comes with the box. The technician also 
checks to make sure that the specimen cups are in sequence as documented on the 
DD Form 2624.  

TC: After the pre-check is completed, what happens to the DD Form 2624 and the 
samples? 

W: Next, we assign a Laboratory Accession Number to each specimen. 

TC: What do you mean by that? 

W: For each specimen, we assign a unique number called a Lab Accession Number or 
LAN which is from that moment forward how we identify each specimen.  

TC: And how is that done? 

W: A technician manually assigns the LANs to each specimen. The technician then 
generates four labels marked with the LAN for each specimen. One label is placed 
on the DD Form 2624 on the same line as the DoD ID Number of the Soldier who 
gave the sample. Two labels are affixed to the original specimen bottle. A fourth 
label is placed on a test tube for when a portion of the urine is taken from the sample 
bottle to be put in a batch for testing.  

TC: Where is this documented? 
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W: It is documented on the DD Form 2624. The LAN sticker will be placed on the same 
line as the one with the Soldier’s DoD ID so we will always know by looking at the 

2624 which LAN belongs to which DoD ID Number. 

TC: Dr. Bennett, directing your attention back to the screen showing Prosecution Exhibit 
2—the DD Form 2624—can you tell us where the LAN or Lab Acquisition Number 
is?  

W: Yes the LAN for this sample is right here in the right hand column. That LAN is 
associated with the Soldier whose DoD ID number is 1234567890 and who 
produced a sample at Fort Swampy on 28 September 2018? 

MJ: And does this form reflect a Lab Accession Number associated with PFC Ames’s

sample? 

W: I really can’t say. We are never provided with names of Soldiers who are tested. Our 

process is completely anonymous.  All we ever see is the DoD ID number and the 
LAN.  

TC: Is that a unique LAN? By that I mean are there any other samples in your lab that 
have that same number? 

W: No that number is unique. There are no samples anywhere with this number. It is 
designed to be unique.  

TC: So the sample numbered with LAN M-0180397-034 is associated with DoD ID 
Number 1234567890? 

W: Yes. According to the DD Form 2624, it is that Soldier’s urine. 

TC: And does this DD Form 2624 indicate when this urine sample was received at the 
lab? 

W:  It was logged into the Specimen Processing Area on October 1, 2018. 

TC: Does the DD Form 2624 reflect any irregularities in the condition or handling of the 
specimens from the drug test run on the four Soldiers at Fort Swampy on September 
28, 2018? 

W: No. There were no irregularities noted. 

TC: Once the urine specimens arrive in the Specimen Processing Area, do they ever 
leave? 

W: No. The specimens stay in that room until they are destroyed. That usually takes 
about two weeks.  

TC: OK then how do you get urine from the specimen cups into the laboratory 
instruments for testing? 
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W: To run the chemical tests, a technician takes a small portion of the urine—called an 
aliquot—from the specimen cup and pours it into a test tube. The technician then 
labels the test tube with the same LAN as the specimen cup where the aliquot came 
from, so we know that the urine that is tested is from the person who gave the 
sample. 

TC: Why does the technician pour the urine into the test tube rather than using a syringe 
or something? 

W: We never insert anything into the original specimen cup. That is to prevent any risk 
of contamination.  

TC: Was a portion or aliquot taken from the sample bearing LAN M-0180397-034 and 
tested for presence of illegal drugs? 

W: Yes. An Aliquot was poured from the specimen with LAN  M-0180397-034 on 
October 2 and tested for the presence several drugs. It showed positive for cocaine 
at a level of 180. The cutoff level is 100, so any result 100 or above would show up 
as positive in the screening test. Because the screening test was positive, we poured 
a second aliquot from the original sample and subjected it to a more sensitive test 
called the gas chromatograph/mass spectrometer or GC/MS.  

TC: And was the confirmatory test using the GC/MS instrument positive for cocaine? 

W: Yes it was. 

TC: In what amount? 

W: In the amount of 338.99 nanograms per milliliter.  

TC: Does the device that conducts this test, the gas chromatograph/mass spectrometer, 
have internal and external quality assurance checks to make sure the results are 
accurate? 

W: Yes. Each time a test is run with a Soldier’s specimen, there are control samples 
containing known amounts of drugs put through the instrument at the same time. So 
we can look at the results in those known samples to see if the gas 
chromatograph/mass spectrometer is functioning and producing accurate results.  

TC: Were there control specimens run through the gas chromatograph/mass spectrometer 
along with the specimen bearing LAN M-0180397-034? 

W: Yes. 

TC: And did those control samples show that the results the device was producing were 
accurate? 

W: Yes. According to all the internal checks, the gas chromatograph/mass spectrometer 
was producing accurate results.  
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TC: Are the immunoassay and the gas chromatograph/mass spectrometer generally 
accepted in the scientific community as valid and accurate means of detecting 
cocaine and its metabolites in urine? 

W: Yes. They are both generally accepted and widely used.  

TC: Does the document packet your lab produced contain the results of the GC/MS 
analysis done on PFC Ames’s urine specimen? 

W: Yes it does. 

TC: I am showing you what has been previously marked as Prosecution Exhibit 4 for 
identification. Are you able to tell us what this is? 

W: Yes. This is the GCMS printout from the testing of the specimen with LAN M-
0180397-034. It has a date and time stamp and shows the LAN that identifies it as 
the test of that particular sample. And it shows the result of the test.  

TC: How is this document created? 

W: The GC/MS produces this document when it runs the test on each sample. 

TC: So all the information here is instrument-generated? 

W: Correct.   

TC: Your Honor at this time I would ask that the ID be stricken and that Prosecution 
Exhibit 4 for identification be entered into evidence as Prosecution Exhibit 4.  

MJ: Defense? Any objection? 

DC: Yes, Your Honor. Hearsay. 

MJ: Prosecution’s response? 

TC: Your Honor, under the Military Rules of Evidence, hearsay is a statement made by a 
declarant. A statement is defined as a person’s oral or written assertion. A declarant 
is defined as the person who made the statement. So for something to qualify as 
hearsay, it has to be said by a person. Sir, the witness has stated that the document is 
entirely instrument-generated. Nothing in it is stated by a person. So it cannot be 
hearsay.  

W: I agree. The document is not hearsay. The ID is stricken and what was previously 
marked as Prosecution Exhibit 4 is admitted into evidence as Prosecution Exhibit 4.  

TC: May I publish it on the digital screen, Your Honor? 

MJ: You may. 

TC: Dr. Bennett, could you explain what we are seeing here? 
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W: Sure. This is the quantitation report on the gas chromatograph/mass spectrometer 
test run on the urine sample with the LAN M-0180397-034.  

TC: And so the result of the GC/MS test was what? 

W: 338.99 nanograms per milliliter cocaine metabolite. 

TC: And is that above the cutoff level for cocaine established by the Department of 
Defense? 

W: Yes it is. 

TC: Thank you, Dr. Bennet. I have no further questions. 

MJ: Cross examination? 

DC: Yes, Your Honor. Good afternoon, Dr. Bennett. 

W: Good afternoon. 

DC: You said earlier that there were several ways to ingest cocaine? 

W: Yes. Snorting, smoking, injecting. Those are the most common? 

DC: You can’t tell from these tests you ran how the cocaine got into PFC Ames’s

system, can you? 

W: No. All I can say is that the drug is present in a certain amount. 

DC: And you can’t tell from your test whether he ingested the drug knowingly or not, 

can you? 

W: No. 

DC: Or whether he innocently ingested something, right? 

W: Right, we generally can’t tell how it got there. Only that it is there. 

DC: You can’t rule out that someone might have put that cocaine in a drink without 
telling PFC Ames, right? 

W: Right, we can’t say anything about how it got there?

DC: You also can’t say what effect this amount of cocaine this would have had on PFC 

Ames, right? 

W: Correct. Cocaine is generally a stimulant, but it is fairly short-acting. And there are a 
lot of variables to how it might make different people feel: weight and height, 
tolerance to the drug, food consumption, length of time between when the drug was 
ingested and when the urine sample was given. So just looking at this amount of 
338.99, there is no way to tell whether this individual was feeling the effects.  
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DC: And you also can’t say how much cocaine PFC Ames consumed to get to this 
amount in his system? 

W: Right. Again, there are too many variables. He could have ingested a fairly small 
amount just before he gave the sample or a larger amount some time earlier, giving 
the body time to metabolize some of it. There is just no way to know from this one 
test.  

DC: So you can say nothing about how the drug got in his system, right? 

W: Right. 

DC: You can say nothing about how this amount of drug would have made him feel, 
right? 

W: Right. 

DC: And nothing about what amount he consumed? 

W: Right. 

DC: All right. Thank you. Those were my only questions. 
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Exhibit List 

Exhibit # Description       Admitted? 

Pros. 1 Photograph of urine specimen cup with label  Yes 

Pros. 2 DD Form 2624 from the 28 September 2018 Test  Yes 

Pros. 3 Dr. Bennett curriculum vitae  Yes 

Pros. 4 Printout from Gas Chromatograph/Mass Spectrometer Yes 
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Prosecution Exhibit 1



 

Page 52 of 60 
 

APPENDIX 2 

 

 

 

 

 

  

Prosecution Exhibit 2 



 

Page 53 of 60 
 

APPENDIX 2 

 

CURRICULUM VITAE 

Marshall Q. Bennett 

Work phone: (240) 555-5432 

 

BIRTHDATE:  February 18, 1953 

PLACE OF BIRTH: Baltimore, Maryland 

WORK ADDRESS:   Fort George Mead Forensic Toxicology Drug Testing Laboratory 

   Llewellyn Avenue 

   Fort Meade, Maryland 20755 

               

EDUCATION 

Ph.D.                 University of Maryland, Baltimore 

     (Biomedical Sciences emphasis in Pharmacology)1985. 

     Dissertation: The Effect of Adriamycin on the 

     Neonatal Rat Cardiomyocytes in Culture 
     Advisor: Dr. Shao Chia Chou, Dept. Pharmacology 

M.S.                   University of Maryland, Baltimore 
    (Pharmacology), 1979. 

     Project: Conjugating Adriamycin with C-Reactive 

     Protein to decrease cardiotoxicity 

B.S.                   University of Maryland, Baltimore 
  (Biology), 1975. 

 

RELATED EDUCATION 

10/1988     Attended National Career Workshop on "How to Supervise People" 

 

1/1989      Completed "Biotherapy Education Course" at Biological Therapy Institute Association, 
Tennessee for 28 CME. (Also received certificate from Meharry Medical College for 

Prosecution Exhibit 3 
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completion of "The scientific and Clinical Basis of Cancer Biotherapy" for same 
workshop). 

 
9/1992      Volunteered with Dr. Rebecca Cann of Genetics Department to learn current DNA 

analysis technique. 
 
7/1993      Completed "Techniques of GC-MS" (24 hrs), "Ion Source Maintenance" (8 

hrs),"Capillary Inlet Maintenance" (8 hrs),"Introduction to MS interpretation"(8 hrs) 
presented by Hewlett Packard.  

 

2/1994      "Fundamentals in Forensic Toxicology: Pharmacologic Concepts Workshop" presented 
by The American Academy of Forensic Sciences. 

 

3/1994      "Laboratory Aspects of Drug Testing in Biological Specimens Workshop" presented by 
University of Utah Center for Human Toxicology in association with  Northwest 
Toxicology, Inc. and Associated Regional University Pathologists.  

 

10/1995    "Fundamentals of Forensic Toxicology: A Basic Course", "Advanced Forensic 
Toxicology: Analytical Topics" and "Advanced Forensic Toxicology: 
Pharmacologic and Interpretative Topics” presented at Society of Forensic 
Toxicologists (SOFT) at Baltimore, MD. 

 
10/1997    “The Pharmacology of Herbal Preparations”, “Why Sample Mass Spectra and Library 

Spectra Don’t Match”, “Principles of Solid Phase Extractions and  “Forensic 
Applications of LC/MS” presented at Society of Forensic Toxicologists (SOFT) at 
Salt Lake City, UT.    

2/1998     “Forensic Expert Witness Court Testimony” and “Methamphetamines: Synthesis, 

Pharmacology, Analysis and Toxicology” at American Academy of Forensic 
Sciences (AAFS) at San Francisco, CA.  

 
10/1998    “Current Applications of TLC in Forensic Toxicology” and “Practical Aspects of 

CI/MS for Drugs” in Forensic Toxicology” at Society of Forensic Toxicologist 

(SOFT) Albuquerque, New Mexico. 

2/1999     “Automation of Sample Preparation in the Forensic Toxicology Laboratory”, 

“Internet for Forensic Scientists” and “Marijuana, a Forensic Symposium” at 

American Academy of Forensic Sciences (AAFS) at Orlando, FLA. 

4/27-29/00 Completed “National Laboratory Certification Program Workshop”, at Research 

Triangle Institute,  under contract No. 277-98-6015, Division of Workplace 
Programs, Substance Abuse and Mental Health Services Administration. 
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10/2000    “Forensic Applications of LC/MS at the Beginning of the 21st Century”, 

“Benzodiazepines: Pharmacology and Analytical Challenges”, and “Marijuana 

Forensic Symposium” at Society of Forensic Toxicologists at Milwaukee, WI. 

10/2001    “Ethanol”, Society of Forensic Toxicology, New Orleans, LA. 

5/12-17/2002 Completed “The Robert F. Borkenstein Course of Alcohol, Drugs and Highway 

Safety:  Testing, Research and Litigation” at Indiana University Center for Studies 

of Law in Action. 
 
10/2002   “Club Drugs & Facilitated Sexual Assault”, Society of Forensic Toxicologists at 

Dearborn, MI. 
 
10/2003   “Chemical, Biological and Nuclear Threat: Challenges for the Toxicologist”, Society 

of Forensic Toxicologists at Portland, OR. 
 
10/2004   “Basic Principles of Forensic Toxicology, pt 1 and 2” at FBI Laboratory Symposium 

on Forensic Toxicology/ SOFT, Washington, D.C. 
 
10/2005   “Case Studies in DUID”, Society of Forensic Toxicologists at Nashville, TN.  
 
10/2006    “Workshop on Opioids” and “The Application Of Hair as an Alternate Matrix for 

Forensic Applications”, Society of Forensic Toxicologists at Austin, TX. 
 
10/2007  “Benzodiazepines”, Society of Forensic Toxicologists at Raleigh-Durham, NC. 
 
10/2008    “The Stimulating Realm of Sympathomimetic Amines and Tryptamines” and 

“Naturally Occurring Pharmacologically Active Substances Native to the 
Southwest”, Society of Forensic Toxicologists at Phoenix, AZ. 

 
10/2009  “ABFT Preparation Class” and “Ten Biggest Mistakes Made by Experts”, Society of 

Forensic Toxicologists at Oklahoma City, OK. 
 
10/2010  “Marijuana Pharmacology” and “A Stroll through the Cannabinoid Field” Society of 

Forensic Toxicologists at Richmond, VA. 
 
9/2011  “Analytical Advances in Oral Fluid Drug Testing”, Applications of Oral Fluid Drug 

Testing”, “Solid Phase Extraction Practices and Principles in Forensic Toxicology”,  

and “Spice: Detection in Various Biological Matrices” at Society of Forensic 

Toxicologists at San Francisco, CA. 
 
7/2012 “Opioids: 21st Century Killers”, “Contemporary Issues in Drunk Driving and Driving 

under the Effects of Drugs” at Society of Forensic Toxicologists at Boston, MA. 
 
10/2014 “LC for the Forensic Toxicologist”, “Synthetic Cannabinoids-Evolution 2014” at 

Society of Forensic Toxicologists at Grand Rapids, MI. 
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10/2016 “Is this What the Doctor Ordered? Medical Marijuana Update”, “Applied Statistics for 

the Forensic Scientists”, “What You Didn’t Know about Electric Cigarettes and Why 

you Should Care”, Society of Forensic Toxicologists at Atlanta, GA. 
 

MEETINGS ATTENDED/ PRESENTATIONS 

TriService Lab Managers Meeting, 1993, 1995, 1996, 2001, 2002, 2003, 2009. 

American Academy of Forensic Sciences, 1994, 1998,1999. 

10/31- 11/4/1994  International Association of Forensic Toxicologists and Society of Forensic 
Toxicologists. Tampa, Florida. 

6/1995    Invited to give briefing on Urinalysis and Forensics Toxicology to Commanders, NCOs, 
ADCs, JAG, High School students at Camp Zama, Japan. 
  
Society of Forensic Toxicologists. 1993,1995, 1997-2012,2014-2017. 

07/23/1996     DoD Meeting on LSD Analysis.  Navy Research Laboratory. Washington, D.C.  
Presented:  Prevalence of LSD Use in the Army and  the Pacific 

1998,  2001,2002  Invited to speak at Far East Addictions Conference, Camp Zama, Japan. 

8/15/1998      Invited to give briefing on urinalysis to Commanders, soldiers, JAG, Alcohol and 
Drug personnel at Camp Zama, Japan and Kadena Air Force base, Okinawa.    
 
10/11-14/99  Society of Forensic Toxicologists. San Juan, Puerto Rico. Presented a  
poster, “A Comparison of Roche Kinetic Interaction of Microparticles in Solution 
 (KIMS) Assay for Cannabinoids and GC/MS Analysis for 11-nor-carboxy-delta  
9-tetrahydrocannabinol”. 
 
5/16/00  Presented  “Forensic Urinalysis Drug Testing” at 2000 Joint Annual Meeting of the 

Hawaii Society for Clinical Laboratory Science (HSCLS) and Clinical Laboratory Management 
Association (CLMA). 
 
5/18/00  Invited to speak at Alcohol and Drug Abuse Prevention and Control Program 
Workshop, Kilauea Military Camp, HI. 
  
6/11-12/01 TriService- Expert Witness-JAG Conference.  San Antonio, Tx. 
             
12/19/03 Presented “Urine Screening vs Confirmation”, TRISARF, Fort Meade AMC, HI.  
 
5/2004  Presented at Medical Review Officer Training Class at Savannah, Georgia. 
 
4/2005 Presented “How to Read a Litigation Packet” at TDS Conference, Kansas City, MO. 
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5/2005  Presented at Medical Review Officer Training Class at Honolulu, HI. 
 
10/20/2016 Presenter at Society of Forensic Toxicologist meeting as part of Workshop, “Military 

Drug Testing: Random Urinalysis to Postmortem Toxicology”.   
 
Part of DoD Inspection Team for San Diego FTDTL (2005, 2016), Brookes FTDTL (2005, 2009, 

2016), and FT Meade (2007, 2010). 
 
3/7/2018 Invited to present at Expert Witness Symposium on Forensic Toxicology by TCAP, 

San Antonio, TX. 
 

WORK EXPERIENCE 

2/1997-present       Chief, Laboratory Certifying Official, and Litigation Support, Fort Meade 
Forensic Toxicology Drug Testing Laboratory 

Duties:  Supervise the certifying and reporting of the results at Drug 
Laboratory.  Coordinate and certify Litigation packet and Expert Witness 
requests. Lead expert witness.  

6/2002-2/2004        Acting Technical Director, Fort Meade Forensic Toxicology Drug Testing 
Laboratory. 

5/1993-2/1997       Technical Director, Fort Meade Forensic Toxicology Drug Testing       
Laboratory. 

Duties:  Oversee technical operations of the laboratory; official records 
custodian;  laboratory certifying official.       

5/1996-9/1996       Consultant/ Scientific Director Combined Technologies 

Duties:  Consult on overall professional responsibility for the laboratory’s 

drug testing facility.  Ensure competency of laboratory personnel, maintain 
quality assurance program, review results from the laboratory as to validity 
and accuracy. 
 

1/1993-5/1993        Lecturer , Baltimore Community College. Department of Chemistry. 

 Duties: Instructor of chemistry. 

6/1988-7/1992        Research Associate III. John A. Burns School of Medicine.               
Department of Medicine. 

Duties:  Involved in the Maryland cancer study, the Interleukin-2 cancer 
study, and the Interferon hepatitis study.  Supervised and trained laboratory 
staff of 6. Conducted immunological experiments, maintained, analyzed 
and reported data. 
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6/1987-6/1988       Research Assistant. Maryland Farmers Association. 

Duties: Did HPLC, spectrofluorometric, spectrophotometric enzyme 
analysis on sugar samples. Maintained tissue cultures. 

9/1985 to 5/1987   Lecturer. University of Maryland system (Easton Community College, Silv er 
Spring Community College). 

 Duties: Instructed in physical science, chemistry, and biology.   

7/1981 to 5/1987   Instructor. Trinity University, Washington DC.              

Duties:  Taught biology, chemistry, physical education, physical fitness.  

8/1978 to 7/1982    Graduate assistant. Department of Chemistry. University of Maryland.        

Duties:  Teaching assistant for chemistry classes. 

7/1977 to 6/1978    Research assistant. Department of Pharmacology. University of Maryland. 

Duties:   Conducted experiments of cultures of Tetrahymena pyriformis and 
neonatal rat cardiomyocytes.                             

AWARDS 

1979-1980  Graduate assistant award. Department  of Chemistry. 

1981-1982  Graduate assistant award. Department of Chemistry. 

12 June 06  Citation from the Office of the Assistant Secretary of Defense, 

 

PUBLICATIONS 

1.  Hokama Y., Morita A.H., BennetT, M. Q., and Chou S.C., Modifications of adriamycin 
(ADR) toxicity with lecithin  precipitating factor (LPF) from acute phase serous fluid used as 
carrier.  Fed. Proc., 36(3): 336, 1977. 

2.  Hokama Y., Yokochi L., Abad M.A., Shigemura L., Kimura L.H., Bennet, M.Q., ., and Chou 
S.C.  Presence of prostaglandin (PGS) in Tetrahymena pyriformis GL and the effect of aspirin.  
Res. Comm. Chem. Pathol. Pharmacol., 38(1): 169-172, 1982. 

3.  Okano C., Kwok O., Hokama Y., and Chou S.C.  Effects of  Adriamycin on the 
macromolecular synthesis in rat cardiomyocytes and  KB Cells.  Res. Comm. Chem. Pathol. 
Pharmacol., 45(2): 279-288. 1984. 

4.  Bennet, M.Q., Hokama Y., and Chou S.C.  The effects of  aspirin and acetaminophen on 
Tetrahymena pyriformis GL growth and macromolecular synthesis.  Res. Comm. Chem. Pathol. 
Pharmacol., 45(2): 293-296, 1984. 
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5.  Bennet, M.Q., Hokama, Y, and Chou, S.C. Adriamycin inhibits  acetate incorporation into 
cardiomyocytes.  Res. Comm., Chem.  Pathol. Pharmacol.  46(2): 293-296, 1984. 

6.  Ching, Nathaniel, Loh K., Ching C., Nakamura J., Guerrero  R., Lau T., Bennet, M.Q., Ching 
N., Hokama Y., and Lumeng J.    Immunomodulation of NK/LAK cells utilizing continuous  
infusion of high doses of recombinant human interleukin-2 in  the treatment of patients with 
advanced cancer in Schmidt, RE (ed): Natural Killer Cells: Biology and Clinical Application. 
Basel, Karger, 1990, pp 261-270.  
 
7.  Cole, Kenneth A., Bennet, M.Q., Creghan, B., Lukey, B., Bryant,P., Magluilo, J. Jr., and 
Smith, M.L.  Prevalence of Amphetamine-like Drugs in Human Urine. TIAFT (International 
Association of Forensic Toxicologists) in Italy, 1997. Published in Proceedings. 
 
8.  Bennet, M.Q., Kuhnle, J., Lyons, T., Lukey, B., Darwin, W.D., and Huestis, M.A. 

A Comparison of Roche Kinetic Interaction of Microparticles in Solution 
 (KIMS) Assay for Cannabinoids and GC/MS Analysis for 11-nor-carboxy-delta  
9-tetrahydrocannabinol (abstract). Society of Forensic Toxicology, San Juan, Puerto Rico, Oct 
1999. 
 
9.  Lyons, Timothy P., Bennet, M.Q., Kuhnle, Judith A., Bruins, Mark R., Darwin, William D., 
Moolchan, Eric T., and Huestis, Marilyn A.  A Comparison of Roche Kinetic Interaction of 
Microparticles in Solution (KIMS) Assay for Cannabinoids and GC-MS Analysis for 11-nor-9-
Carboxy--Tetrahydrocannabinol.  Journal of Analytical Toxicology, 25: 559-564, 2001. 

 
10.  Bruins, Mark R., Bennet, M.Q., Lyons, Timothy P., and Lukey, Brian J.  Drug-Positive 
Rates for the Army from Fiscal Years 1991 to 2000 and for the National Guard fro Fiscal Years 
1997 to 2000.  Military Medicine, 167 (5): 379-383, 2002. 

 
EXTRACURRICULAR ACTIVITIES 

 Membership:       Society of Forensic Toxicology (SOFT) 

                           American Academy of Forensic Sciences  
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Laboratory Documentation Packet 

Forensic Toxicology Drug Testing Laboratory 
2490 Wilson Street 

ATTN: Litigation Section 
Fort George G. Meade, MD 20755-5235 

M01-80397-034 

"I certify that I am an official records custodian of this laboratory. The attached official 
records are prepared and maintained as a regular practice of this laboratory. The 
attached official records were prepared at or near the time of the occurrence of the 
matters set forth by, or from information transmitted by, a person with knowledge of the 
matters; are kept in the course of the regularly conducted activity of this laboratory; and 
were made by the regularly conducted activity of this laboratory as a regular practice. 
These records are true and accurate copies of the originals that are kept in the official 
files of this laboratory." 

Certified by: a'vJVA. (!} ~J.[J" 

ANNA M. IROWN 
I.ABORAlOIIYCSlllYIIIIGRIIIL 

• 

Date Certified: /b 
NOV H 2015 
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d. PURPOSE OF TRANSFER 

/llj a; ltJ Vi IX FJe)( h 
p,bTL 

.· ~ 
Race1ved Seal fntact <'.? · 

Storage ~ 

Reverification 

Hor.fo-J cz1. -ol 'f 

,, Reverified Specimen 
Placed in fieezer box 

/-1()/tf{) --s 7~-~i Y 

w~"; ,.-. 
,_· 

11 lllllllll I I I lllll I 
005427880 

1 . 

I 

I 

. 

I 

I 



FREEZER STORAGE CHAIN OF CUSTODY 

DATE: October 21, 2015 

"" Date Released By Received By Purpose of Change of Custody 

SIGNATURE SIGNATURE 

\ ~u TEMPORARY STORAGE IN SPECIMENS LISTED ON ATIACHED 
10/21/15 NAME NAME FREEZER LIST RELEASED FROM 

PROCESSING RM Kate Wordu TEMPORARY STORAGE 

. . I 

SIGNATURE 

\~ 
SIGNATURE 

PERMANENT FREEZER 
SPECIMENS LISTED ON ATIACHED 10/21/15 NAME NAME FREEZER LIST STORED 

.KateWordu STORAGE 

SIGNATURE SIGNArLIRE 

' 
NAME NAME 

SIGNATURE SIGNATURE 

NMIE NAME 

SIGNATURE SIGNATURE 

N/\111.E NAME 

I 
SIGNATURE SIGNATURE 

NAME NAME 

SIGNATURE SIGNATURE 

NAME NAME 

SIGNATURE SIGNATURE 

NAME NAME 

SIGNATURE SIGNATURE 

NAME NAME 

SIGNATURE SIGNATURE 

NAME NAME 

Ou;~; 4 



F:reezer List Page 1 of 4 

Events within the previous . 5 days. 21-0CT-15 10:09 AM 

Llill Event Event cmp Freezer Box# In/Out Retention Employee 
Code Date Number Flag Flag 

·---«, --··-~ 
-M0178998005 STORE 21-oct-15 1 15 

- __ I ___ 
N KMW 

M0179263112 STORE 21-oct-15 1 15 I N KMW 
MD179264097 STORE 21-oct-15 1 15 I N KMW 
M0179819109 STORE 21-oct-15 1 15 I N KMW 
M0179863034 STORE 21-oct-15 1 15 I N KMW 
M0179863090 STORE 21-oct-15 l 14 I N KMW 
MD180077124 STORE 21-oct-15 1 14 I N KMW 
M0180087091 STORE 21-oct-15 1 13 I N KMW 
M0180299117 STORE 21-oct-15 1 14 I N !<MW 
M0180299J.l8 STORE 21-oct-15 1 14 I N KMW 
M0180299119 STORE 21-ocl:-15 1 14 I N KMW 
M0180334081 STORE 21-oct-15 1 13 I N KMW 
M0180359149 STORE 21-oct-15 1 13 I N .KMW 
M0180368103 STORE 21-oct-15 1 13 I N KMW 
M0180376133 STORE 21-oct-15 1 14 I N KMW 
M0180379130 S'l'ORE 21-oct-15 1 13 I N KMW 
M0180380038 STORE 21-oct-15 1 13 I N KMW 
M018038013D STORE 21-oct-15 1 13 I N KMW 
M0180383014 STORE 21-oct-15 1 13 I N I<MW 
M0180383038 STORE 21-oct-15 1 13 I N KMW 
M0180384078 STORE 21-oct-is 1 13 I N KMW 
M0180384086 STORE 21-oct-15 1 13 I N KMW 
M0180384102 STORE 21-oct-15 1 13 I N KMW 
M0180386025 STORE 21-oct-15 1 13 I N KMW 
M0180387131 STORE 21-oct-15 :I. 13 I N KMW 
MD180388002 STORE 21-oct-15 1 14 I N !<MW 
M0180389012 STORE 21-oct-15 1 14 I N KMW 
MD180391051 STORE 21-oct-15 l 14 I N KMW 
M0180394027 STORE 21-oct-15 1 13 I N KMW 
M0180394132 STORE 21-oct-15 1 14 I N KMW 
MD180396061 STORE ;n-oct-15 1 13 I N KMW 
M0180397034 S'l'ORE 21-oct-15 l 13 I N KMW 
M01803991:rn STORE 21-oct-15 l 14 I N' KMW 
M0180403097 $TORE 21-oct-15 1 13 I N KMW 
M0180404123 STORE 21-oct-15 l 13 I N KMW 
M0180407017 STORE 21-oct-15 1 13 I N KMW 
M0180410042 STORE 21-oct-15 1 13 I N KMW 
M0180411088 STORE 21-oct-15 1 13 I N KMW 
MD1804.14032 STORE 21-oct-15 l 14 I N KMW 
M0180414105 STORE 21-oct-15 1 14 I N KMW 
M01BD416013 STORE 21-oct-15 1 13 I N KMW 
M0180416039 STORE 21-oct-15 1 14 I N KMW 
M01B0416040 STORE 21-oct-15 1 13 I N I<MW 
M0180416046 STORE 21-oct-15 1 13 I N KMW 
M0180417074 STORE 21-oct-15 1 13 I N KMW 
f,10180419105 STORE 21-oct-15 1 13 I N KMW 



DATE 

FORENSIC TOXICOLOGY DRUG TESTING LABORATORY 
FORT GEORGE G. MEADE, MD 

PROCESSING INTRALABORATORY CHAJN OF CUSTODY 

SET: , Ill 1111111111111/ I/IIIIIIIII El 
M-0180397 

I!EL8ASED BY RECEIVED BY 

' 
,.. 

f!lGI/ATURE 
TEMPORARY STORAGE -

PURPOSE OF CHANGE OF CUSTODY 

IN PROCESSING ROOM SIGTL~U~ SPECIMEN BOTTLES RELEASED FOR 

OCT O 1 2015 
""'ME 

' ~!GU, ~RJ;;;le 
OCT O 1 2015 

1'AME ~ 

Ursula Sellers 

~IGAIIATUl<E 

I/AME 

SIOtlATUnl! 

"""'E 

51GflA1URE 

,w,iE 

~IGNATIIRE 

r,w.,e 

- SIGNATURE 

~AME 

ISIGN~TURE 

f'IM'E 

SIGNATURE 

NAME 

FTDTL Form 6, May 201 D 
{Supercedes FTDTL Form_ 6, Januaiy 2002) 

~ME ---- PROCESSING VERIFICATION, 

Ursula Sellers 
LABELING, AND AllQUOTING • 

-----SIGANAfURE 
TEMPORARY STORAGE 
IN PROCESSING ROOM SPECIMEN BOTTLES AND URINE 

------ -- ALIQUOTS RELEASED TO 
iiAME TEMPORARY STORAGE IN 

PROCESSING ROOM 

~IGANAlURE 

NAME 

~IGANATURE 

NAME 

--S1Gtlll/,TURE 

NAME 

----~IGAIIATURE 

,w.\E 

:wANlllURE 

IAME 

ilGAIIAlURE 

- ~-----------·-

SIGANATURE 

"""1E 

1JUO t• 



SCRF.F.N!NG Rl!;Vl EW WURK!:iHJ:;F::T 

Bat.ch: t-1018039"7 

Date: O?. OCT-15 

Screening Review: 

I llllllll Ill II IWI II Iii lllllm 

Siqnatur(;(/;)) I nccol _ __ .. -~--- _ __ I= COR,.J>UENTE--
Quality Control Review: 

Tnst.rument: AU5830 

User: FR 

Date: OCT ~ 2 2015 
--- -- ----------

QC Review Petiormed 

Signature: Date: nc1 · · ·1. 7.ff\~ 

Negative Laboratory Certifying Official Review: 

Fernando Suarez Date: OCT 02 2015 
Positive Laboratory Certifying Official Review: 

Signature: ~es Date: OCT O 5·2015 



INTRALAAORA TORY Ct IAIN OF CUSTODY 

BATCH# 11111/11 
M-0180397 

OCT - Z 2015 

AU5830 

SPECIMEN COUNT: 150 

Urine Aliquots Released from 
Tempora1y Storage In Screening 

Urine Aliquots Secured for Screening ocr -z zo;sF~~~ 
~~~-4-=--=,_,_""-=~"""=-=--~.......,~'=-"'----=,o--,..---i---=-..c~~~·~~---

OCT - 2 2015 AU5830 

OCT - 2 2015 

C TBMPOR.AllY STORAGI IN 0 T - 2 2015 SCRBBfiflNG~-- ___ ..__ 

FEDERICO R-PUEN1E 

OCT .. 2 2015 ,--
FEDERICO R-PUENTE 

Urine Aliquots Releas~d 

URINE ALIQUOTS RELEASED 
TO TEMP STORAGE 

Urine Aliquots Released 
from Temp Storage 

-·- ~-- -·" ·------=-=--~---~ 

_...._...__ ... ._ _____ ~------·--..... --



Batch Number: 

BATCH BLIND QC REPORT 

M0180397 Version 1.9 
Date: Project Code: SCTAHOZS 

Folder Number(s): 1) M0180397 

Batch Lab BQC 
Position Accession Configuration 
Number Number Code 

--------- ____ _._ .... ____ -------------
16 MOJ.80397016 BQC5133SB 

126 MOJ.80397126 BQC5133SA 

COUNT = 2 

Configuration 
Description 

Time: 
02-0CT-15 
09:33:51 

SCREENING BQC NEG FOR THC,COC,AMPS,DMETH,DSAMPS & 

POS FOR PCP,OXY,OPI,HYDR0,6AM,BENZO,SYCJI..N 
SCREENING BQC POS FOR THC,COC,AMPS,DMETH,DS1\MPS & 
NEG FOR PCP,OXY,OPI,HYDR0,6AM,BENZO,SYCAN 



Ft Meade FTDTL, Fort Meade, Marj'land I1n,"l!uno;;s1,,w .:rest:u1;i Report - Rt~port !JJre ! 1l2..:.0f!T·· 1 :i' O!l i 4 6: VI 

Batch N11mbe1·: M0180397 Analyzer NumbP.t': OJ 

User: ~'H I'aqe: l Test Pate/Time: 02 OC:T· )5 08:19:~}8 

Tim" LAN THC coc I T· /\MP DSAf.'J' I OP] 6A~1 OX'f l Br!NZO SPIC$ , 

07:58 C:al 10/02 07:58 07:58 ~7158 07:58 07:58 07: SB 07:58 07:58 07:'59 
! 

07,SB 07:511 7:58 01:5U ~7:~U 07: ~,O 07:!JS 07:58 01:58 
' I. 

07:58 07:58 07:59 07:50 7:50 07:50 rn,;;o p1:50 07:58 

Oi':58 ~if: fl! 141 125 128 138 I 135 ' 114 124 120 151 
138 122 132 140 136 125 112 116 150 

101:08 
132 126 139 135 131 ftt'J 112 124 148 

QG /,0 .1 '/0 76 .H 53 56 69 01 61 17 
(jlj 68 73 :,J 62 7ii 7~ 64 42 
61 00 75 53 59 66 11 r.G 12 

08:26 ~lG H1 I ' 139 124 118 139 128 114 117 123 157 
135 121 120 140 143 126 119 121 151 
144 122 129 138 137 119 125 115 150 

OU:21i G.C LO 69 Tl '12 '19 60 6!:> !l4 (;7 41 
68 71 t,·1 52 60 71 79 62 17 
ll ·14 64 54 !>9 72 79 Gl 4'1 

on:;>!> !',/'lJ:?01'1701f, -5 0 0 367 153 165 140 186 
llQC' c, 1 J l.SB 

G) os::m c;~~~g~ i 5 1 4 q 1 !I ,; !l 

:oa:32 164 ff 31 Ii - 17 :n -13 ib -76 
. ; 

.OH:35 M0180397085 22 l 26 -7 41 -2!} 100 8 

IOU 35 M0180397091 I ' ·-14 2 2 () f, lG -23 320 l l 
1ou:as M0180397D92 -9 -4 453 10 -7 s· -!, 0 ·::. 'iii 
108:39 H018039717.G 142 141 239 166 -6 1 · l!i 2 15 
I f!Q(::, 113S/\. 

Oll:41 QC HT 1:fB 125 129 138 134 122 125 
.I 

119 143 
126 122 127 140 137 123 118 115 152 
128 115 133 133 140 I 125 123 118 146 

00:41 cc: 1,0 64 75 7a 52 55 ·1 69 79 ! 65 39 
60 74 73 :,1 62 69 75 i 61 42 I 

·Gs GB r,7 51 50 74 Tl . I G4 47 



CONFIRM.l\TION DATA REVIEW 

BATCH NUMBER: COOSBSB 2 lllflllllHlll~IIIIIIIIIIIIIII 
TO INCLUDE THE FOLLOWING BATCHES: M0180397 

RRLATED FTDTL BATCHES: 

M0180403 

DRUG: M-COC 

/ 

Richard Houck D1\TE: 
IJ~( U !:i '1.1115 pts-~a"5 

COMMENTS: 

QC IUNIF.W: 

COMMENTS: 

ILCO REVIEW: 

COMMENTS: 

FLCO REVIEW: 

COMMENTS: 

DA1'E: 
ur.i -s 10\~ 

QC Review Performed 

DATE: OCT O 5·2015 

Mark 8. Jones 
Laboratory Certifying Official 

Run Accepted 

-~---F~b--+------ DATE: QCT g 5 2015 ~c 
Michelle Serafin f 
Laboratory Certifyb~g Official 

Run Accepted 

'i fl I i 



FTDTL : ME.i}.DE 

Batch summary Report 

I:nst ID: MSDU2 
Batch ID: 
Data path: 
1\.cq Meth: 

C0058582 
C:\msdchem\1\data\C0058582\ 
COCMIL.M 

{ial DataFi le Sample Name ID Compound 

1 05105112.d SOLVENT BLK 

2 05105811.d CALC0058582 CU COC 

101 05110635.d SOLVENT BLI< 

3 05111457.d LQCC0058582 LQC COC 

dn Col Mult 

100.00 Lo 

40.53 1.0 

Final Delta 

0 

100.00 

40.53 

9 

8 

8 

101 05112325.d SOLVENT BLK 8 

IS Area 

7843 

8561 

__ 4 __ 05113118. d ~18039701!)_ SP __ COC ---- _ _ ----- ___ 338. 99 ___ 1. 0 _ ----338. 99 -------9 ----- _ 9193 _ 

101 05113941.d SOLVENT BLK 8 

5 05114734.d M0180403026 SP COC 0.00 1. 0 

101 05115554.d SOLVENT BLK 

6 05120416.d M0180403097 SP CDC 362 .46 1. 0 

101 05121239.d SOLVENT BLK 

7 05122102.d M0180403137 SP COC 120.46 1.0 

101 05122924.d SOLVENT BLK 

2 05123747.d CALC0058582 GEN COC 99.36 1.0 

D_summ.txt Converted to PDF at Mon Oct 05 12:48:28 2015 Page 1 

0.00 

362.46 

120.46 

99.36 

8 

8 

9 

8 

8 

9 

8 

7599 

6646 

12088 

8650 

on i 



BA'.TCH NUMBER: Cff05B-SB2. 

Pos# BQC LAN DILUTION 

1 M0180397034 
--------------------
2 BQC M0180403026 

3 M0180403097 

4 BQC M0180103137 

Certify.ing Dffiuial Reviewers 

</i)--

PIPETTE 

D1K 

D1K 

DlK 

D1K 

Mark B. Jones 
Labora!ory Certifying Ofrlclal NOV 13 2015 

'\ti{ A/( 

Michel erafm 
Laborn ry Certifyin Official NOV 1 3 2015 

l 

DRUG RESULT LCO NOTES 

CDC Poa it i vc 

CDC Negative 

CDC Positive 

CDC Positive 

,,JI 



[~L Meade li'TD'fL, f?ort Meade, Maryland 

cm:i1~rnr.1A·i· rnrr· ·- -oiiiJc'f DA'I'F: BATCHit TYPE 
TNTRAT,7\BORATORY M--COC 02-0CT-15 C0058582 CONFIRM 
CHAIN OF CUSTODY 

. llll!IIIBIIIIIIIWIWUHHHI ----- "----··· --··---- -·-·-- -----··· ·----·--·-· 
SPECIMEN NUMBER COMMENTS 

M0180397034 
·-- ----· --- l::'._ ECIMEN NUMBER L COMMENTS 

··"-· -"-·- -·· ·---------------··· ,r. 
. j 

.I 

,__ 
M0180•1030::!G .. ,. --- ---

2 

] Mo1ao,103097 

!--·-· ---·--·-·-·-- --- --·-·-
4 M018040J137 

DJ\TE 

ocr o J 2015 

er o 2-za1s 

ocr d 2 201s 

acr a 2 20rs 

.. 

RELEI\SED BY 

emporary Storage Tn 
Processing Rm. 

Kashedra Logan 

remporary Storage In 
Procesoing Rm. 

(:. 

Kashedra ~ogan 

-

CHAIN OF CUSTODY 
RECEIVED B'{ 

(+--"?fL-
.Kashedra Lo~an 

Temporary Storage In 
. P.roi::~s1;,iillg Rm. 

· Kashedra Logan 

Gail Dorsey 

PURPOSF: 

Specimr,n nottles Releaned 
for Batch Setup 

Specimen Bottles :Released 
to Temp Storage 

Specimen Bottles Released 
for Confirmation Setun . . ',• ,, ... 

Spe~imen Bottles Released 
·~or Aliquotting 

Specimen Bottles and urine 
Aliquots Released to Temporary Storage !n 

PrOCl;!SSing Rm. 
41 ~· :.,. S~p~f~~i,;I 
\ 

-1 
___ j 

--------'---- ------·. _.--,--'----·--------~--,--------------' 

• •' i . J 

.. 
' 

"' I ' 



rt Meade FTDTL, Fort Meade, Maryland 

INTRALABORA'l'ORY CHAIN OF CUSTODY 

BATCH# C0058582 mlllllllllllllll 
DATE RELEASED BY 

Temporary SLorage In 
Prot;essing Rm. 

Richard Houck 

RECEIVED BY 

.?. 
~---······· 

Ternp Storage 
In Confirm Lab · 

PURPOSE 

Urine Aliquots Released 
From ?torage 

Urine Aliquol:s Released To 
tractions for Pipetting 

Urrne Aliquots Released 
To Temp Storage 

1--------1---------------- ·----!-----

OCT Q 5 2015 

OCT O 5 2015 

OCT - 5 201 

OCT-0 5 2015 

OCT O 5 2015 

OCT O 51015 

Temp Storage 
in-Confirm Lab 

Atsln" U.2 
rn Conffm1 Lah 

Urine AHquots ReleasP.d 
T9 Extractions for Pipetting 

Transfer Verification / _ 
Tip Count ___ (.() 
Aliquots Tubes 
D!Gcardad 

Ex!mction rubes 
F!~!.~a~<~d for 
£:~tractions 

Extracts Released for 
At.S Prep 

:::xtracts Fteleased 
.- · · ·:rb- Q\C-MS inst 

ALS Sequence VeriffcaUon 
Exfracts Released I 
Tip Count ___ '°_ 

Extracts Analysla 
ByGC/MS 

_______ . __ __._ _________ .,___ ________ __._ _______ ·------' 
!),l j • 



C0058582 
Batch# _______ ............ 

Date Released By 

Al.Sfnst U. 7._,,.,. 
. 1'i(6 

n(\ \\ ',\ . in "°nllrm Lab . -
.,, / / .-,/ / 

1" 
\ IN\'.\ 

';;:::;;L4'-J;feJ ~ • ·,r - V 

. \\ .\ ,• 

\\\'.,\ Richard Houck 
-· 

MED LAB, DEPT OF PATH (WRAMC) 
Form 169 (Jul 85) 

\ 
. 

,,,, Rec.!P-ve9 By .,,/ ? Purpose of Change of Custody 

~?/72/A ALS Sequence Veritloation 
.,&.,~ - " 

/ -iich~d Hou~k Extracts Released 

/ 
H.~?~rnn1 •~ Wt1~t,:,. Extracts Released 

Container For Disposal 

CHANGE OF CUSTODY 

1)() 1 J 



Batch Number: 
Project Code: 

Folder Number(s): 

Batch 
Position 
Number 

Lab 
Accession 
Number 

BATCH BLIND QC REPORT 

C0058582 
ccoc 

l) M0180397 
2) M0180403 

BQC 
Configuration 
Code 

Configuration 
Description 

Negative for coc 

Version 1,9 
Date: 
Time: 

OS-OCT-15 
13:34:52 

2 

4 

M0180403026 
M0180403137 

NEG5126CO 
HQC4189CO POSITIVE FOR MILITARY & CIVILIAN COC (125 NG/ML) 

COUNT = 2 



AUtoluhe 
5 Oct 2015 8:02 am 

c;_;_\M8DCIU::M\ l \5975\atune. u 
Ins LrumHn L: !•lSDU2 

US1;?.433Al0 

Mass 69.00 Mass 
Ab 394859 Ab 
l?w~O 0.60 PwSO 

218, 90 
.397687. 

0. 60 

Mass 502. 00 
Ab 26940 
Pw50 O.GO 

Idn Pol Pos 

Emission 34.6 
EIEnrgy 69.9 
Filament 1 

Repeller 22.58 
IonFcus '/5. 9 
EntLens 22.0 
EntOffs 16.06 

PF'l'BA Open 

MassGain -~56 
MassOffs -39 
AmuGain 20'/0 
AmuOffs 121.81 
Wid219 -0,008 
!JC Pol Pon 

liEDEnab On 
EMVolts 191.11 

Samples 8 
Averc1qes 3 
Step.size 0.10 

'I'empera tu res ancl Pressures: 

T 
66 

l . ·t"'-·· '] .. T· l •--,------~~.\~., --~~~---,.---, -...,.-, 

71 216 27. l 500 !:>05 

MS 
MS 

Source 230 Turbo 
ouad 1.50 Hi Vac: 

---------· ----·---.- ---
Scan: 10.00 - 701.00 Samples: 8 'l'hresh: 100 Step: 0.10 
92 peaks Base: 21!LOO Abundance: 381760 
100 

80 

60 

40 

20 

0 -, • I .1.1.l 
100 

Mass 
69.00 

219.00 
502.00 

200 

Abund 
379456 
381760 

24624 

r··-,--,-· ---~~-.-l-r-
300 

Rel Abund 
100.00 
100.61 

6.49 

40 Q 

Isa Mass 
70.00 

220.00 
503.00 

500 

Iso Abund Iso 
4094 

16720 
2449 

Ratio 
1. OB 
4.38 
9.95 

Air/Water Check: H20-0.23% N2-0.53% 02··0.26% C02-0.03% N2/H20--227.53% 

600 

SpeedlOO 
1.17e-O"i 

·,oo 

Column ( 1) Flow: 0. 9 

Ramp criteria: 
Ion Focus Maximum 
Repeller Maximum 

Column[2): -l.79769e+308 ml/min. IntP.rface Temp: 

90 volts using ion 502; EM Gain 
35 volts using i()n 219; Gain Factor 

57004 
0.57 

280 J..,f&.:r 
OCT O 5-z015 

MassGain Valucs(Samplcs}: -547(3) 538(2) 523{1) -492(0) -448(FS) 

TAHGE'l' MASS : 50 69 131 21 CJ 414 502 1050 

J\mu OUSHI:: 121.8 121.8 121.8 121.8 121.8 121.8 121.8 
Ent.ranee I.ens Offset: lG.1 lG.l 1G.1 Hi.1 16.1 16.l 16.1 



QUAN1l1.l'11A'1'ION R~:POR'l' FOR COC ·ON ! FTDTL - MP.1IDE/MSD02 

Data Yi lo 
Operator 
•rune J:'ile Name 
Tune Date 
Acq Method Name 

Saved 
Calibration date 
calibration file 
Acq date/Exp.Barcode 
Sample Name/Barcode 
Misc lnfo 
vial Number 

Cmpud I Siqm11 I ll'l' 
ISTD-COC 

I 424.0 0.000*1 
I 275.0 0,000 I coc 

421.0 0.000*1 
272.0 0.000 

C: \MSDCHEM\ 1 \Dl\'l'A \C0058582 \051O'Jl12. d 
ETND / OZJF 
C:\msdchem\J\597~\alune.u 
5 Oct 2015 8:02 am Mull 
C: \MSDCHEM\l \METHODS\COCM!L.M 
05 Oct 2015 10:43 am 
28 Sep 2015 10:31 am 
C: \MSDCHEM\ 1 \DA'l'A \C0058536 \28102325. d 

5 Ocl 20E'i 10: 52 am/SOINENT 
SOLVENT /SOLVENT 

1 

Limit:-; Rf!sponse QRatio f,imits 

3.Ei89- 3.7631 O* ?.28G-
0 0.0* 56.8 .. 

3.693 3. 768 I 0 
0 0.0* 58.7 -

36580 
85.2 

88.1 
300.0 0.000 I I 0 0.0* 470.4 -705.6 

on-Column I Ji'i.nal: 0.00 I 0.00 nq/rnL 
** NO PEAK(S) FOUND ** 

200 

100 

0 
;J"ime .:-

Tg\: 1!1/Z 421. O ('l'arget) Ql m/z 272.0 Q2 m/z 300.0 

3501 
I 

3001 

150 200 
250 

200 150 

100 
1$0 100 

100 
50~ ... ~-~-,.. ~ 

•!n• O~'"'>""i""l""l"~npn ~~n:=:::::1 •:Lr~== 
, 1111e--> 3.55 3.60 3.65 3.70 3.75 3.80 3.85 3,90 Time--> :l60 3.70 3.80 3.90 :fime--> 3.60 3.70 3.80 3.90 
Tgt m/z 424.0{IntStd) Ql m/z 275.0 
i ~ 

90 

150 
80 

70 
100 

50 

;Time-> 3.55 3.60 3.65 3.70 3.75 3.80 3.85 3.90 

Page 1 PrinL~d an 05 OcL 2015 10:58 am 



. QU1l.N'i1!TA'PION REPORT I•'OR coc· ·c)N I FTDTL - NEADE/MSDU2 

Data File 
Operal:or 

C:\MSDCHEM\1\DATA\C0058:i82\0510~811.d 
ETND I OZJF 
C: \msdche.m\l \597!:i\atune. u Tune Flle Ndme 

'l'une Date : 5 Oct 2015 8:02 am Mult l 

Retentron Time & MIR 
Limits checked 

Acq Method Name 
Calibration date 
Acg dat:e/Exp.Barc:ode 
Sample Namc/Barcode 
Misc Info 
Vial Number 

Cmpnd I Signal I Wl' 
TSTD-COC 

I 424.0 3.695 
2'75. 0 3.695 

coc 

I 
421.0 3.701 
272. 0 3,699 
300.0 3.701 

C: \MSDCHEM\ 1 \Ml•:'l'HODS\COCHil,. M 
OS Oct 2015 11:06 am 

5 Oct 2015 11:01 am/CALC:0058582 
CALC0058582 /CAT,C0058582 

2 

Limits 

3.658- "L7321 

3.664- 3.7381 

Response 

7843 
5992 

8303 
Gdd?. 

51540 

QRaU o 

76.4 

I 

I T/.6 
620.'7 

Limits 

196] - 31372 
61.1 91.7 

62.1 - 93.l 
496.6 -744.8 

f.1S;:J 

OCT O 5'2015 

Cutoff Concentration: 100. 00 ng/mL Response Ratio; 1. 0587 

Abundance 
' 

80000 

60000 

40000 

20000 
2.160 

rlC. 05105811.cJIDATAMS 
3. 99 

0 ,4,1'4f~r'l~~-r-...,..,-'r,-·,-,-,TT~"f'T·T~~
2

• , , 1 ,., T"i I , , , , 1 , , , , 1 , , , , I , , , , r, , , , I , T"rT"J', , , , 1 , , 
lime--> 2.20 2.40 2.60 2.80 3.00 3.20 3 40 3.60 3.80 4.00 4.20 4.40 4.60 4.80 5.00 5.20 

_Tgt m/z 421. 0 (Target) 

140001 

I 
! 

I 

12000 

10000 

aooo R = 1oor 1oor 
6000,(90.00) 

4000 
T= 0.94 

2000 (0.50 - 2.00) 

:3.701 

,Time--> 3.55 3.60 3.65 3.70 3.75 3.80 3.85 
Tgt m/z 424.0(InlStd} 

I 12000 

10000 

8000 

R = 100f 100r 
6000 

(90.00} 

4000 

T= 1.11 
2000 {0.50 - 2.00) 

Time--> 3.50 3.55 

Page 2 

3,60 3.65 

3.695 

3.70 

Ql m/z 272 .0 Q2 m/z 300.0 
I 

! 

10000 80000 

3.699 3.701 
8000 

60000 

6000 R "' 1 OOf 100r R = 100f 100r 
40000 

4000 

T= 1.11 20000 T=' 0.89 
2000 

Time-> 

I 
',=Fl. I•.-,\ I 4 ~=r- .~,~. 

3.60 3.70 3.80 ;Tune--> 
Ql m/z 275.0 

8000 
3.695 

6000 

H=100f100r 

4000 

2000 T = 0.95 

, ,I I I' I'''' I',,.,.. ~-;:~;..,-t""t"r"'MC'iT~.,...,..,,.......,..,,.,.,,-,, ... , ... ,.,. .... T" 

3.75 3.80 3.85 Tune--> 3.50 3.55 3.60 3.65 3.70 3 75 3.80 3.85 

I' 

Printed on : O!i Oct 2015 ll: 06 am 



QUAN'l1:LTA'l!LON Rb~POWl' FOH -COf}- ON : FTI'>'Pb ~· MEl'l:DE/MSDU2 

Data File 
Operator 
Tune l!'ilc Name 
Tune Date 
Acq Method Name 
Calibration date 
Calib.rr.1tlon file 
Acq date/Exp.Barcodc 
Sample Name/Barcoae 
Misc Info 
Vial Number 

C: \I-ISDCHEH\l\DATA\C0058582\05110635 .d 
ETND / OZJF 
C: \rnsdchem\1 \59'/5 \a tune. u 
5 Oct 2015 8:02 am Mult 
C:\NSDCIIEM\1\METHODS\COCMIL.M 
05 Oct 2015 11:06 am 
C:\MSDCHEM\l\DATA\C0058582\0510':>811.d 

5 Oct ?.015 11: 09 am/SOTNEN'l' 
(DQ) Blank injection /SOLVENT 
Cleanup blank injection (DQ) 
101 

1 

Cmpnd I Si9nall RT Limils Response QRat.in t,imits 
IS'l'D COC 

I 424.0 0.000*1 3.658 3.7321 0* 1961- 31372 
2'/5. 0 0.000 0 0.0* 61.1 - 91. 7 

coc 

I 
421. 0 0.000*1 3.664- 3. 73 81 D 
2'/?.. 0 0.000 0 0.0* 6,?. l - 93.1 
300.0 0.000 I I {} o.o• 496.6 -'/44. 8 

On-Column / Final: 0.00 I 0.00 ng/Tnl, 
A·~ NO PHAK{8) FOUND ·A k 

Abundance TIC: 05110635.d\DATA.MS 

! 300 

200 

100 

0....-rrrr'?OT"' i. I If. ,·r-.,.-».-r'l~T~,,..-r·r rv·,-.,.·r·r·r·T"T'·r 1 rr-r711-,~.1 .. ,·tri-,--r-T''l f..,..,-,i'rr.-.-i--r I If. Ii' If, I I' 

:rime--> 2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40 4.60 4.80 5.00 5.20 : 

;rgL m/z 421. 0 ('l'arget) 

300 

250 

::mo 

150 

100 

50 ______._""V~'-~ 

Ql m/z 272.0 

300 

250 

200 

150 

Q2 m/z 300.0 

300· 

250 

:wo 

150 

100
1 

I 100 

··~l 
: 0 rrp,n I " ' • I " "TT II ' ( 11 Ii I I rrrrn-rr1 0 I • ' I I I ' • ' I I I I I I ' I I I ! 0'·-.,..., -.. • ..,,...,,,-,-, ...... -,-.,,,...,..., -r-1 .-.-,-,-,--.--.-.-., • 
[rime--> 3.55 3.60 3.65 :uo 3.75 3.80 3.85 Time--> 3.60 3.70 3.80 [Time·-> 3.60 3.70 3.80 
Tgt m/z 424.0{IntStd) Q1 m/7. 275.0 

I 250 
' 90 

BO 200 

70 150 

60 
1001 

50 

3.65 

~~--~~ 
1, t I' 1 1 t I' ~1·T.r-y,-T·T~r~r: 

'nma--> 3.50 3.55 3.60 3.65 3.70 3.75 3.80 3.85 · 3.55 3.60 

40 '-,-,-,-,-,-,-.-,-.-,-r,r-,-,-,-r-r-,-,-......-..-,-,-,-,.....,...,.-rT.,.,...,...,.....,...,...,.. 

Time > 3.50 3.70 3.75 3.80 3.85 

I 

P.tge 3 Printed on: 05 Oct 2015 ll:14 am 



Ql}Af!'l'l'!'ATIQN RE!?OR'.l' FOR COC ON : Wl.'ll'.l!L ~ Ml,!ADE/MSDll~ 

D,:it:a File 
Operator 
Tw1e Pile Name 
Tune Date 
Acq Method Name 
Calibration date 
CalibrdLion [lle 
Acq date/Exp,Barcode 
smnplo Name/Barc:nde 
Misc Tnfo 
Vial Number 

C: \MSDCHl~M\ 1 \DA'l'A \C005858?.\051l 1457. d 
ETND / OZJF 
C: \msdche.m\ 1 \ 5975\atune. u 
5 Oct 2015 8: 02 am Mult 
C: \MSDCIIT~M\ 1 \ME'l'HODS\COCMIL. M 
05 Oct 2015 11:06 am 
C: \MSDCHEM\1 \DA'rA \C0058582\05105811. d 

5 Oct 2015 11:17 am/LQCC0058582 
I.QCC0058582 /LQCC0058582 

3 

1 

Cmpnct I Signal! 
ISTD cue 

RT 

3.695 
3.695 

Limits Response QHatio Limits 

coc 
I 421\,0 

27'5.0 

421.0 
:n:~.o 
300.0 

3.699 
3.699 
3.699 

3.658- 3. '/321 
3.664- 3.7381 

On-Culumn / Final: 40.53 / 40.53 ng/mL 

8561 
6613 77.2 

3674 
3006 I 01. B 

22930 6::!4 .1 

H C:ON'l'ROf, ACCEl:''l'AnLE: ,?. . 00 '18. 00 !HJ/ml, l,IM1'1' " 

i'\bL1ndancc 

40000 

20000 

TIC: 05111457.d\DATA.MS 
3. 99 

1961- 31372 
61. l 91. 7 

62.1 93.1 
496.6 -744.. 8 

,.1G2 . 

o~·..-r-,~~;~~'r"'r'.,q'T""i'''r, rrr-,..,.,·'f"+ .=r!~'!:. ,· •T7· r1··rr'T~""?T-r'T""{ , .. ,.,II' ••. , I. I. I 1·· I I I It··/·, I I Fr' l 
2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40 4.60 4.80 5.00 5.20 

TgL m/z 421.0(Target) 
! 
I 

6000 

5000 

4000 

R = 10or 10or 
I 

l 3000 {90.00) 
I 
I 2000 
I T= 1.11 l 1000 (0.50. 2.00) 

3.699 

Ql m/z 2"12.0 

5000 

,moo 

3000 
R = 1001 ,oor 

2000 

1000 T"' 0.88 

3.699 

Q2 m/z 300.0 
I I 400001 

30000 

20000 R = 100f 100r 

10000 T= 1.03 

3.699 

~rme--> 3.55 3.60 3.65 3.70 3.75 3.803.!;"1 Time--> 
---- - .. . ---"-- '1' ,-TT-r-r-T-f 1 , , , 'AA1 1 1 t I l _ 
3.60 3.70 3.ao :nme--> 3.60 3.70 

..,.-,-,-, 
380 

Tgl m/z 424.0(InLStd) Ql m/z 275.0 

I 12000 

10000 

3.695 8000 3.695 
10000 

8000 
R= 100f 100r 

6000 
R = 100f 100r 

6000 (90.00) 
4000 

4000 
T= 0.94 2000 T= 0.77 

2000 (0.50 • 2.00) 

I 

:t irne-·> 3.50 3.55 3.60 3.65 :uo 3.75 3.80 3.85 ~irne··"' 3.50 3.55 3.60 
=, , -, -r (•- c·,,"',*T~,r,-r~r1 • 

3.65 3.70 3.75 3.80 3.85 

Paqe 4 PcinLed uu: 05 OC!t 2015 ll:23 am 



QOANTITATION "REPORT FOR r:oc ON : FTDTL" - Ml!AOE!/MSfilJ2 

Data File 
Operator 
Tune File Name 
Tune Date 
1\cq Met.hod Name 
Calibration cla Le 
Calibration file 
Acq dal:e/Exp.Barcm1e 
Sample Name/Barcodc 
Misc Info 
vial Number 

C: \MSDCHEM\1 \DNl'A.\C0058582\05112325. d 
ETND I OZJF 
C:\msdchem\1\5975\alune.u 
5 Oct 2015 8:02 am Mult 
C: \MSDCHEM\l \ME.'THODS\COC!'ll L. !'1 
05 OcL 2015 11:06 am 
C:\MSDCHEt-1\l\DATA\C0058582\05105811.d 

5 Oct 2015 11:25 am/SOLVENT 
(DQ) Blank injecLion /SOLVEN'l' 
cleanup blank iirject ion (DQ) 
101 

1 

Cmpnd I S'ignal I RT T,imi ts Response QRatio Limits 
ISTll··COC 

I 424.0 0.000*1 3.658- 3.7321 o• 1961- 31372 
275.0 0.000 0 o.o~ 61.1 - 91. 7 

coc 

I 
421. 0 0.000*1 3.664 3.7381 0 
272. 0 0.000 0 o. o•· 62.1 - 93.l 
300.0 0.000 0 0.0" 496.6 -744.S 

On-Column / Final: 0.00 I 0.00 ng/mL 
** NO PEAK(S) FOUND ** 

(\bundm1ce TIC: 05112325.d\DATAMS 

3001 ~-·--"""".µ'>..~""""'""' • ................... ___ , . .._.,.,,.,...,>-1-.,"'1,.•~,/,+"-<""''~' , : 

200 

100 

Tirne--> 
0'-r-r-T"''r< .,.,..,.,--,,,1r-,..-1 r, ,-, -r1 ..,.,.,.,,,..,,..,,-,,r-,,-,-, r1 TJ .,., .,., ..... ,.,,..,,_,,,....,.--,-, r, Tj ,-, •••••••j_..,,,-,..-, r, •j -r-1 ..,.,..,.,-.,-,. 1-i1r-1r-r1 T"i Tf ,-i Ti ,,.,.,.,,.,i..,lri.--,--1 T"( 'rl Ti Ti-r,-.1-i,,-,iri,......., •j ,., -,-,.,.,-,,,...1..........-, 1 

2.20 2.40 2.60 2.80 3.00 3.20 · 3.40 3.60 3.80 4.00 4.20 '1.40 4.60 4.80 5.00 5.20 

Tgt m/z 421.0(Target) 

140 

Ql m/z 272. 0 Q2 m/;,; 300.0 

300 

400 
120 250 

100 
300 200 

80 
I 150 

200 

J i r-~-~~-~1 
, O<rn~-~"°T"T"T.,...,.TTT,.......~rrr>n-...TTTTr, 0 i , , , I , , , , I , , , , l , . , r1[ 0 
:rime-> 3.55 3.60 3.65 3.70 3.75 3.80 3.85 Time--> 3.60 3.70 3.80 tfime-> 

60 

100 

50 

40 

20 

Tgt m/z 424.0(IntStd) ·Ql m/z 275.0 

140 250 

120 200 

100 
150 

80 

100 
60 

~~~--~! 
: 
' r ..-,--. rr-,-r-r' • ·-r-y,-, r'T1 l 

3.60 3.70 3~80 i 

Pclge 5 Printed on : 05 Oct 2015 11:31 am 



QUlmlTITATION R1l:PORT FOR ccre; ON : FTDTL - MEADE/!1SDU2 

Data File 
Operator 
Tune File Name 
Tune Date 
Acq Method Name 
Calibration date 
Calibration fiJ c 
Acq date/Exp.Uarcade 
Sample Name/Ba.rcode 
Misc Info 
Vial Number 

C; \MGDCHEM\ 1 \DA'l'A \C0058582 \05113118. d 
E'I'.1)/D I OZJE' 
C:\msdchem\l\'.i97S\atune.u 
5 Oct 2015 8:02 nm Mull 
C:\MSDCHEM\l\METHODS\COCMIL.M 
05 Ocl 2015 11:06 am 
C:\MSnCHEM\l\DATA\C0058582\05105811.d 

5 OcL 20]5 11:34 am/M0180397034 
MOlB0397034 /M0180397034 

4 

1 

Cmpnd I Signa1 I RT LimiLs RP-sponse QRal: io r,imJ Ls 
ISTD·COC 

I 424.0 3.695 3.658 3.7321 9193 I 2'75.0 3.693 6962 '/5. '1 
coc 

l 
IJ.?.1 • n 3.699 3. 661[- 3.7381 3?.992 I 272.0 3.699 I 25140 76.2 
JOO.O 3.699 I :.!Cl:l 8T7 l61B.O 

On-Column/ Flnal: 338. 99 / 338. 9() ng/mr, 

ll\bundm1co 
I 
i 

300000 

200000 

100000 

nc: 05113118.d\OATA.MS 
3. 99 

2.160 2.542 3.402 3.092 

1961 ·· 31372 
61.l - 91. 'J 

62.1 93.1 
4%.6 -744. H 

I O ,~r,..,-., ' I r ' I I TTT''I 1 ,·,.,-,-,-, r.-,-y-rr...,...,....... 1 

tnme--> 2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 
, 1 1 t 1 1 I 1 1 ; t i , To·.-,-r,,_,_,-r,-r-r-r-r-T• -r--r-r,·~r,-~r-r-:-
3.80 4,00 4.20 4.40 4.60 4.80 5.00 6.20 

Tgt m/z 421.0{Target) 
! 

50000 

40000 

30000 R = 1oor 1oor 
(90.00) 

20000 

3.099 

Ql m/z 272. 0 

400001 

30000 

R = 100f 100r 

20000 

3.699 

I 

10000 (~ :: ::,, ~"'~ 100,r '.~. -~~ ... , ........... --,, . .1../-.,...,,.-,.-'-,r-,-.,.-,.~ 

IT'lme > 3.55 3.60 3.65 3.70 3.75 3.80 3.85 Time--> 3.60 3.70 
Tgt rn/z 424.0(IntStd) Ql m/z 
! 
I 

15000 

10000 

3.695 
10000 

8000 

3.80 
275.0 

Q2 m/7. 300.0 

I 
3500001 I 

j 
' 300000 ! 

I 
' I 250000 

200000 R = 1oor 100, 

150000 

100000 
T= 1.09 

50000 

.....-,i 'T ~r-,-:-,. f 

!Timo--?- 3.60 

3,693 

R = 1001100r 

(90.00) 

6000 R = 100f 100r 

5000 
4000 

T = 1.00 T = 1.20 

3.699 

r 'l, 
3.70 3.80 

20001 

~(0~

5

~

0

.,.-.,.

2

.,.·

0

~

01

..-T".,...,....,-,-.,...,....rr'ri-.-rrr-,...,...,.-.,rr,,.,...,r,~ • ..,,~,..,,..,,~,..... l, I I I I I I I I?\ I' I ,,.1, 'I I I I I I .1. ''II' I I. I I I IT 

Time--> 3.50 3.55 3.60 3.65 3.70 3.75 3.80 3.85 :nme--> 3.50 3.55 3.60 3.65 3.70 3.75 3.80 3.85 

I'.:i.gc 6 Printed on : 05 Oct 2015 11: 39 am 



Data File 
Operat.:or 
•rune .E'ile Name 
Tune Date 
Acq Method Name 
Calibration date 
calibration filo 
Acq date/8xp.Barcode 
Sample Naml.'l/Harcode 
Mjsc Info 
vial Number 

C:\.MSDCHl!!M\l\DATA\C0058582\05113941.d 
ETND / OZJF 
C:\msdchem\1\5975\atune.u 
5 Oct 2015 8 : 0 2 am Mnl t 
C: \MSDCHEM\l \METHODS\COCMIL.M 
05 Oct 2015 11:06 am 
C: \MSDCHEM\l\DA'l'A\C0058582\05105811. d 

5 Oct 2015 11:42 am/SOLVEN~ 
(DQ) Blank injection /SOLVENT 
Cleanup blank injection (DQ) 
101 

l 

Cmpnd I Signal I RT Limits Response QRatio Limits 
ISTD-COC 

I 424.0 0. ODO t I 3.658- 3. 7321 O* 1961 31372 
275.0 0.000 0 O.Qk 61.1 - 91.7 

eoc 

I 
421. 0 o. ODO* I 3.664 3. 738 I 0 
272.0 0.000 I 0 0.0* 62.1 - 93.1 
300.0 0.000 0 0.0" 496.G -744.8 

on-Column/ Final: 0.00 I o.oo 11g/lnL 
-A·I< NO PT~AI< ( S} FOUNfl .,.. * 

{\bundance 

300 

200 

100 

0 ··-r.--r-r-r'"t I I J O l t>~'1' r,-r,-1' r rr-rt·~1 ,~r-rr-r T f ~ "t t ,-rr"t' '1 T"T--,-,~'t"'""t l f-r t''"'l'~l T"-r 

:Time-·> 2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40 4.60 4.80 5.00 5.20 i 

T~t m/~ 421.0(Turget) 

250 

200 

150 

100 

Ql m/:i; 272.0 

2501 

Q2 m/z 300.0 

200 

. 

I 
! 
l 

1501 ! 

350 

300 

250 

150 

100 ,:[~-~I I -.......w.~ ....... .,....,.. ............. ~~l 50 
' ! 

) 0 11 " I' ii , p i .. i II ii I It , rrrrni-nn £TT"l · 0 , -r--r,--r T ,-.-.-,-, T ,..,-,-.. , r, ! 0 
Time--> 3.55 3.60 3,65 3.70 3.75 3.80 3.85 Jime--> 3.60 3.70 3.80 Time--> 

.,..,~ r,-r-r-, 1...-.--.-.-·1' 
3.60 3.70 3.80 ! 

Tgt m/z 424.0(IntStd) Ql m/z 275.0 

140 

'120 

100 

80 

60 

l 40 

1 irne--> 3.50 

Poge 7 

350 

300 

250 

200 

150 

100 

-r-rr-r1 l f I l I I J i I I 1 j I i f i I I I 1-ri-r-r-rrrrri-r ~,, I I I f l i 1· I-rT"""T""tf '1" ·r-r-r-rr TT -,-,.,,-rT'rr,,-rJ f 1" r-r 

3.55 3.60 3.65 3.70 3.75 3.80 3.85 Ttrne > 3.50 3.55 3.60 3.65 3.70 3.75 3.80 3.85 

Printed on: 05 Oct 2015 11:47 am 



QUAl\l'l'J'lWJ'ION REPGR'l! FOR eoc ON : F'l'B!J.lL MEADE fMSl1l11l 

DaLa File 
Operator 

C:\MSDCHEM\l\DATA\C00585B2\05l14734.d 
ETND / OZd t•' 
C:\msdchem\l\5975\atune.u Tune Pile Name 

Tune Date 5 Oct 2015 8:02 am Mull 1 1 
Acq Method Name 
Calibration date 
Cal:ibrdtion file 
Acq date/Exp.Barcode 
Sample Nmne/n.;trcode 
Misc Info 
Vlal Number 

Cmpnd I Signalj R'l' 
TSTD enc 

I 424.0 3.693 
2'/5. 0 3.693 

coc 
421. 0 
272. 0 0.000 

C:\MSDCHEM\1\METHODS\COCMIL.M 
05 Oct 2015 11:06 am 
C:\MSDCHEM\l\DATA\C'0058582\05105811.d 

5 Oct 2015 11.:50 um/M0180403026 
M018040302u /M018040302G 

5 

Llmjts RnsponsH QRaUo 

3.658 1.7321 7599 
5'/04 75.1 

3.6(i4- J.7381 u 
0 0.0* 

Linti Ls 

196 l· 1B72 
Gl.1 - 91. 7 

62.1 93.1 l 300.0 

0.000·1 

0.000 I 0 0.0* 4%.6 -744. 8 

On Column / F.inal: 0. 00 / 0. 00 ng/mI, 
'' Hl?F.CIMF.N BEf,DW CUTOFF FOR COC '* 

;\bundanco 

15000 

10000 

2.160 
5000 

TIC: 05114734.d\OAlA.MS 
3. 93 

Tgt m/z 421.0(TargeL) Ql m/z 272.0 Q2 m/z 300.D 

4000 
400 

1500 
3000 

300 

1000 2000 
200 

100 

I 

5001 '. 

~~-~_j\_l 
Ot, 

1000 

0 
0 f tl"T'f"" f1'1 T l"'fTT""l'T T f l"f""TTT'fl"T-YT'flTTT] f r.--rr -, r.-i-r--'t a c,--y-x-r f ,--, j 

Time--> 3.55 3.60 3.65 3.70 3.75 3.80 3.85 Time .;:, 3.60 3.70 3.80 [rime--> 
Tgt m/7. 424.0(IntStd) 

12000 

10000 

8000· 
R"' 1oor 10or 

6000 (90.00) 

4000 I T= 1.13 

! 2000 (0.50 - 2.00) 

I , , , , 1 , r-r, 1 •,,, I 
~imo-> 3.50 3.55 3.60 3.65 

Ql m/z 275.0 

3.693 8000 

6000 
R = 1oor 1oor 

4000 

2000 T = 0.89 

3.60 

3.693 

OCT O s· 7.015 

Negative BO.C 

3.70 3.80 

q. 

Page R Printed on: 05 Oct 2015 11:55 am 



• QUANTITATIOI-L REPORT FOR. CDC. ON .: . FTDTL "" 1''.!EADE/MSDU2 , 

Data File 
Operator 
Tune File Name 
Tune Date 
Acg Method Name 
Calibration date 
Calibration file 
Acq date/Exp.BarcodA 
sample Namc/Barcode 
M-isc Info 
Vjal Number 

C: \MSDCIIEM\1 \DATA\C0058582\05l21239 .d 
E'l'ND / OZJ1" 
C:\msdchcm\1\597':i\atune.u 
5 Oct 2015 8:02 am Mult 
C: \MSDCHEM\ 1 \METHODS\COCMIL. M 
05 Oct 2015 11:06 am 
C:\MSDCHEM\1\DATA\C0058582\0510~811.d 

5 Oct ::!015 12: 15 pm/SOINEN'l' 
(DQ) Blank injection /SOLVENT 
Cleanup blank injection (DQ) 
101 

l 

Cmpnd I Signal I RT I,imi ts Response QRatio r,imi Ls 
ISTD·COC 

I 424.0 0.000*1 :,,658- 3.7321 O* 1961· 31372 
2'/5. Cl 0.000 0 CJ. O* 61.l - 91.7 

coc 
421.0 0. 000·· 1 3.661'.1- 3.7381 0 
272 .0 0.000 0 0.0* 62.1 - 93.1 
300.0 0.000 0 0.0* 496.6 -744.8 

On· column I Final: 0.00 I o.oo ng/mL 
• * NO PfmK(S) FOUND i. * 

200 

1001 

0 ......-y-.-r, , I * , , 1 I • , , , I • • 1 , I , 1 , , I , • , 1 I , , • • I , • , 1 I , • , 1 I , t , , I .• , ; I , , , , I , , • , I , . , , i 1 , r , 1 • , 
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INFORMATION PAPER  
DAJA-CL 

2 January 2019 
 
 

SUBJECT:  The Military Justice Act of 2016 
 
 
1. BLUF. FY17 NDAA enacted significant changes to the UCMJ through Division E, The 
Military Justice Act of 2016.  The changes take effect on 1 January 2019. 

 
2. Summary of Significant Changes. 

 

a. Military judge pre-referral authorities. Military judges may now address certain legal 
issues such as investigative subpoenas, and warrants or orders for electronic communications, or 
matters referred by an appellate court. If authorized by TJAG, military magistrates may also 
review matters before referral, but may not issue warrants or orders for electronic 
communications.  Article 30a. 

 
b. Statute of limitations.  The statute of limitation (SOL) for child abuse offenses increases 

to the longer of ten years or the life of the child, from five years. The SOL for fraudulent 
enlistment or appointment goes up from the default of five years to the longer of the length of the 
enlistment or appointment, or five years. Article 43. 

 
c. Restructured and new punitive articles. The punitive articles are reorganized and many 

Article 134 offenses are redesignated as new articles. There are four new punitive articles 
criminalizing prohibited activities with military recruits or trainees by recruiters and trainers, 
fraudulent use of credit cards, offenses concerning government computers, and retaliation. 
Articles 93a, 121a, 123, 132. General article jurisdiction is expanded to cover Title 18 non- 
capital offenses committed worldwide. Adultery is now “Extramarital sexual conduct” with an 
expanded definition of sexual conduct and an affirmative defense if legally separated by a court 
of competent jurisdiction. Article 134. 

 
d. New special court-martial. Cases may be referred directly to a new military judge alone 

special court-martial where the maximum punishment is six months confinement, reduction to E- 
1, and forfeiture of 2/3 pay. No discharge is authorized. Accused may object to forum if the 
maximum punishment for any offense is greater than two years (except 112a or attempt), or if 
sex offender registration is required. Article 16; RCM 201. 

 
e. Preliminary hearings. For each specification, the preliminary hearing officer (PHO) must 

include the reasoning and conclusions for whether each spec. alleges an offense, whether there is 
probable cause, whether there is jurisdiction over the accused and offense, and a 
recommendation as to the disposition that should be made in the interest of justice and discipline. 
The PHO must also analyze any additional information submitted by the parties or by the victim 
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after the close of the hearing (this is new) that is relevant to the convening authority’s disposition 
decision. Article 32; RCM 405. 

 
f. Plea agreements. The accused and convening authority may now agree to a minimum 

sentence, a range, or a fixed sentence. No more two-part plea agreements. Military judge 
reviews entire agreement, and once accepted, it is binding.  Article 53a. 

 
g. Pretrial advice. SJA must now personally attest in advice to the convening authority that 

there is probable cause to believe that the accused committed the alleged offenses. Previous 
requirement was to comment on whether the specifications were warranted by the evidence in an 
Article 32 report. Appendix 2.1 of the MCM contains non-binding disposition guidance to aid 
disposition decisions. Article 34; RCM 406. 

 
h. Fixed panel sizes. Sets the panel sizes for member cases: 12 for capital cases; 8 for non- 

capital general courts-martial (can go down to 6 after impanelment); and 4 for special courts- 
martial. With the exception of capital cases, three-fourths of members must agree on findings 
and sentence.  Articles 16, 52. 

 
i. Sentencing. Sentencing by the military judge is the default sentencing provision. An 

accused tried and found guilty by members may elect to be sentenced by members. The military 
judge will impose segmented sentences to confinement and fines for each guilty finding, and 
must indicate whether sentences to two or more terms of confinement are to be served 
concurrently or consecutively. All other sentences imposed by a military judge and all sentences 
by military members will remain unitary.  Articles 53, 56. 

 
j. Post-trial processing. SJAR is no longer required (convening authority must consult with 

SJA in determining whether to take action or to decline taking action). New responsibilities for 
court reporters, including certifying the record of trial in general and special courts-martial. 
After announcing the sentence, the military judge reviews and signs a Statement of Trial Results, 
which replaces the Report of Result of Trial.  The military judge enters the judgment of the 
court, which replaces convening authority action for cutting off time for post-trial motions and 
deferments, ending the trial, and initiating the appellate process.  Articles 60, 60a, 60b, and 60c. 

 
k. Change in appeals.  Automatic review jurisdiction is raised to courts-martial that include 

a sentence of death, a punitive discharge, or confinement for more than 2 years. However, a new 
affirmative right to appeal is extended to courts-martial that include a sentence of confinement of 
greater than six months and which are not otherwise subject to automatic review. The 
Government may appeal sentences with TJAG approval on grounds that the sentence is illegal or 
plainly unreasonable. Articles 56, 66. 

 
l. UCMJ training for all service members. All service members must receive training on the 

UCMJ upon entry into service, and periodically thereafter. The amendment requires specific 
military justice training for military commanders and convening authorities. Article 137. 

 
m. Independent reviews of the UCMJ. Article 146 is amended and retitled “Military Justice 

Review Panel” requiring the SECDEF to establish a panel to conduct independent reviews and 
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assessments of the UCMJ. The Panel will issue a report during FY 2020 focusing on the 
implementation of any amendments to the UCMJ and the MCM during the previous five years. 

 
Action Officer/ Phone 

Approved by: 
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FY17 NDAA AND THE MILITARY JUSTICE ACT OF 2016 
 
Background. On 23 December 2016, the President signed the National Defense Authorization 
Act for Fiscal Year 2017 (FY17 NDAA) which included numerous military justice related 
legislative changes contained in the Military Justice Act of 2016 (MJA16) (Sections 5001-5542). 
The significant changes in MJA16 concern military judges and military magistrates pretrial 
issuance of subpoenas, Article 32 pretrial hearing officer’s disposition recommendations, 
punitive articles, plea agreement, sentencing, appeals, and professional development of judge 
advocates. 

 
Effective date. The FY17 NDAA authorizes the President to establish an effective date for the 
MJA16 but no later than the 1st day of the 1st month two years after enactment (1 Jan 19). 

 
MAJOR CHANGES 

 
 Military Judge pre-referral authority. Prior to referral, military judges or military 

magistrates may address specified legal issues such as investigative subpoenas, warrants or 
orders for electronic communications (may be reviewed only by military judge), or matters 
referred by an appellate court. 

 Fixed members panels. Sets the panels size for members cases. The panels will be 12 
members for capital cases, 8 members for non-capital general courts-martial and 4 members 
for special courts-martial and, except for capital cases, three-fourths of members must agree 
on findings and sentence. 

 Special court-martial bench trial.  Creates a new military judge alone, or magistrate with 
the consent of the parties, special court-martial where the maximum punishment is six months 
confinement, reduction to E-1, and forfeitures of 2/3 pay, but no discharge is authorized. 

 Article 32 preliminary hearing. The preliminary hearing officer must make a disposition 
recommendation in the preliminary hearing report and the hearing officer must also analyze 
any additional information submitted by the parties or by the victim that is relevant to 
disposition. 

 Restructured punitive articles. The punitive articles are reorganized and many forms of 
misconduct now addressed as Article 134 (General Article) offenses are re-designated as new 
articles. There is a new punitive article criminalizing retaliation and another modification of 
Article 120 eliminating the “bodily harm” element and replacing it with a new element of 
“without consent.” 

 Sentencing. If the accused elects sentencing by military judge alone, sentencing will be 
segmented with the military judge having discretion to run sentences concurrently or 
consecutive. Sentences by military members will remain unitary. 

 Change in appeals. Article 66 automatic review jurisdiction is raised to courts-martial that 
include a sentence of death, a punitive discharge, or confinement for more than 2 years. 
However, a new affirmative right to appeal is extended to courts-martial that include a 
sentence of confinement of greater than six months and which are not otherwise subject to 
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automatic review. The Government may appeal sentences with TJAG approval on grounds 
that the sentence is illegal or plainly unreasonable. 

 
SUMMARY OF SIGNIFICANT CHANGES TO THE UCMJ 

 

General Provisions 
 

 Article 2 is amended to clarify when a reservist is subject to the UCMJ to include periods 
incident to inactive-duty training (drills) and during intervals between consecutive periods of 
inactive duty training. 

 Article 6 is amended to disqualify an SJA or legal officer for any convening authority if they 
served as a PHO, court member, military judge, magistrate, appellate judge or counsel in the 
same case. 

 Article 6a: A conforming amendment to Article 6a adding military magistrate to the list of 
officials whose fitness to perform duties is subject to investigation and disposition under 
regulations prescribed by the President. 

 Article 6b is amended to provide that the legal guardians or the representatives of a victim’s 
estate, or any other person designated by the military judge may assume the rights of the 
victim. Also, clarifies the relationship between rights provided to victims under the UCMJ and 
the exercise of discretion under Art. 30 and Art. 34. Finally, counsel for the accused are 
required to make any request to interview a victim (for all offense not just the victim of sex- 
related offenses as previously required in Article 46(b)) through counsel for the victim and, if 
requested by the alleged victim, any interview by counsel for the accused must take place in 
the presence of Government counsel, counsel for the victim, or a victim advocate. 

 
Apprehension and Restraint 

 

 Article 10 is amended to clarify the general provisions related to pretrial confinement and the 
requirement for prompt forwarding of charges; also requires the President to establish 
timeframes in the MCM. 

 Article 12 is amended to clarify that military service members may not be held in “immediate 
association” with enemy prisoners or foreign nationals who are not members of the military 
and who are detained under the law of war. 

 
Non-Judicial Punishment 

 

 Article 15 is amended to preclude punishment in the form of a diet consisting only of bread 
and water. 

Court-Martial Jurisdiction 
 

 Article 16 is amended to provide that members’ trials in non-capital general courts-martial 
will consist of 8 members, in capital cases 12 members, and in special courts-martial 4 
members. The section also creates a non-member military judge alone court-martial if referred 
to it by the convening authority but with limitations on sentencing under Article 19. 
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 Article 18 is amended to include attempts to commit violations of Article 120(a) and 120(b) 

and violations of Article 120b (a) and (b) as offenses that must be tried before general courts- 
martial. 

 Article 19 is amended to conform with non-members judge alone trials created under Article 
16; these trials may be presided over by a military judge or a military magistrate, with the 
consent of the parties; but sentencing is limited to no punitive discharge and confinement and 
forfeitures to no more than six months. 

 Article 20 is amended to specify that a summary court-martial is a non-criminal forum and 
that convictions at summary courts-martial are not criminal convictions. 

 
Composition of Courts-Martial 

 

 Art. 25 is amended to expand eligibility to serve on special or general courts-martial by 
enlisted members, eliminating the requirement that enlisted members be from a different 
unit than the accused. Also, in non-capital members cases, an accused may request after 
findings to be sentenced by members. The accused will be sentenced by members for all 
capital offenses. 

 Article 25a is amended to provide standard panel sizes in capital cases to no less than 12 
members, unless prior to the members’ being impaneled, the case becomes non-capital; 
then the panel size will be 8. However, if after 12 members are impaneled and the case 
becomes non-capital, the number of members remains at 12. 

 Article 26 is amended to reflect current practice that a military judge is detailed to every 
general and special court-martial and provides that the Judge Advocate General certify 
officers to be military judges who are qualified by reason of education, training, 
experience and judicial temperament. The section allows the President to implement 
rules for assigning judges for minimum tour lengths subject to exceptions as may be 
prescribed. Also, TJAG shall designate a chief trial judge from the members of the trial 
judiciary. 

 Article 26a: A new Article 26a is enacted providing the qualifications and duties of military 
magistrates. 

 Article 27 is amended to provide for the disqualification of persons who have previously 
served in any capacity in a case and specifies that, to the extent practicable, at least one 
defense counsel in a capital case will be qualified to handle such cases or, if necessary, 
civilian counsel may be detailed and compensated to handle the case. 

 Article 29 is amended to conform to minimum panel sizes established in Article 25. In 
addition, if authorized by the convening authority, alternate members will be impaneled 
and the procedure for impaneling alternate members is provided. If after the members are 
impaneled in non-capital cases and members are excused, the minimum number of 
members may be 6 members for general courts-martial and 4 members for special courts- 
martial. Procedures are established for presenting the prior trial proceedings to new 
members or a new military judge if the detailed military judge is unable to proceed as a 
result of physical disability or otherwise. 

 
Pre-Trial Procedure 



  APPENDIX 3  

Page 9 of 22 

 

 

 
 Article 30a: A new Article 30a was enacted authorizing military judges or, in most 

instances, military magistrates, to review pre-referral investigative subpoenas, warrants or 
orders for electronic communications (may be reviewed  only by military judge), or 
matters referred by an appellate court. Such pre-referral decisions are reviewable 
subsequently by the detailed military judge. 

 Article 32 is amended to require a preliminary hearing officer to include a recommendation 
as to the disposition that should be made of the case and a detailed analysis of any post- 
hearing information submitted by the parties or by the victim that is relevant to disposition. 
Additionally, there is clarification that a victim’s declination to participate in the Article 32 
hearing “shall not serve as the sole basis for ordering a deposition” under Article 49. 

 Article 33 is amended to require the Secretary of Defense to issue non-binding guidance 
regarding t h o s e factors commanders, convening authorities, SJAs, and judge advocates 
must take into account when exercising their duties regarding disposition of charges and 
specifications, taking into account military requirements and the principles contained in 
official guidance of the Attorney General to attorneys for the government in federal 
criminal cases. 

 Article 34 is amended to require in general courts-martial that staff judge advocates 
include a written recommendation to the convening authority that ties the staff judge 
advocate’s disposition recommendation to the “interest of justice and discipline.” Also, 
requires the convening authority, prior to referral of charges to a special court-martial, to 
“consult with a judge advocate on relevant legal issues.” 

 Article 35 is amended to require the accused to object to commencement of trial before the 
completion of a statutory period following service of charges – three days for a special court- 
martial and five days for a general court-martial. 

 
Trial Procedure 

 

 Article 43 is amended to 
o increase the statute of limitations for child abuse offenses from five years or the life 

of the child to ten years or the life of the child, whichever is longer; and 
o extend the statute of limitations for fraudulent enlistment or appointment to the 

length of the enlistment or appointment or five years, whichever is longer; and 
o extend the statute of limitations for certain offenses when DNA testing implicates 

an identified person. 
 Article 44 is amended to clarify when jeopardy attaches in courts-martial by military judge 

alone or with  members. 
 Article 45 is amended to 

o Add a provision for harmless error in cases where the error does not materially 
prejudice the substantial rights of the accused; and 

o Amending 18 U.S.C. Sec. 2703 to authorize the issuance of subpoenas for wire or 
electronic communications from providers of those services. 

 Article 46 is amended to authorize a military judge to issue investigative subpoenas for 
the production  of evidence prior to referral. 

 Article 47 is amended providing for criminal prosecution in U.S. district court of civilians, 
not subject to the UCMJ, who fail to comply with military subpoenas. 

 Article 48 is amended to 
o clarify that military appellate judges have contempt powers; and 
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o remove contempt powers from summary court-martial officers. 

 Article 52 is amended to require concurrence of three-quarters of the members for 
findings and sentencing in general and special courts-martial except in capital cases 
where the members must be unanimous on findings of guilty and during sentencing for 
offenses punishable by death. 

 Article 53 is amended to provide that a military judge shall sentence an accused if the 
accused elects a trial by military judge alone. In non-capital cases tried to members, the 
accused must elect after findings whether to be sentenced by members or by the military 
judge. In capital cases where the accused is convicted of an offense for which death is 
authorized, sentencing shall be by members for that offense. However, if the accused is 
also convicted of other non-capital offenses, the accused may still elect to be sentenced by 
members or by the military judge on those offenses. 

 Article 53a: A new Article 53a was enacted making plea agreements binding on the 
parties and the military judge except for plea agreements that 

o contain provisions not accepted by both parties’ 
o contain provisions not understood  by the accused; or 
o contain a sentence that is less than a mandatory minimum. 

However, plea agreements for an agreed-upon sentence of less than the mandatory 
minimum sentence may be entered into upon the recommendation of the trial counsel in 
exchange for substantial assistance by the accused in the investigation or prosecution of 
another person. 

 Article 54 is amended to provide basic rules and procedures for producing, certifying, and 
distributing records of trial in general, special and summary courts-martial; 

o the court reporter, not the military judge or the prosecutor, will certify the record of 
trial in general and special courts-martial; 

o victims of any offense who testify at a court-martial will be notified of the 
opportunity to receive the records of the proceedings and will be given a copy of 
the proceedings as soon as the records are certified. 

 
Sentences 

 

 Article 56 is amended I n several ways: 
o Added to the list of sex-related offenses that require a mandatory dismissal or 

dishonorable discharge is conspiracy to commit any of those offenses. 
o The section lists several factors that a court-martial will consider when imposing 

“punishment that is sufficient but not greater than necessary, to promote justice 
and to maintain  good order and discipline in the armed forces.” 

o When sentencing is by military judge alone the military will announce segmented 
sentencing providing the term of confinement and amount of fine, if any, for each 
offense. 

o For sentencing by members the court-martial will announce a unitary sentence for 
all the offenses for which the  accused was found guilty. 

o Sentenced for life without eligibility for parole is for the remainder of the 
accused’s life unless the sentence is set aside during post-trial proceedings or the 
accused is pardoned. 

o With the approval of TJAG, the Government may appeal a sentence within 60 
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days of the judgment being entered to ACCA on the grounds that the sentence 
violates the law or the sentence is plainly unreasonable. 

 Article 57 is amended to consolidate Articles 57, 57a, and 71 to establish when general and 
special  court-martial sentences become effective. 

o With the exception of a sentence of death and punitive discharge, sentences become 
effective by operation of law without any additional approval upon entry of 
judgment. 

o In summary courts-martial the sentence is effective when the convening authority 
acts on the sentence. 

o Appellate review is complete when an Article 65 review is finished or when ACCA 
has reviewed the case and any petition to a higher court for review has been 
addressed. 

 Article 58a is amended to make reduction to E-1 mandatory for all Services when the 
adjudged sentence includes a punitive discharge, confinement, or hard labor without 
confinement. 

 
Post-Trial Procedure and Review of Courts-Martial 

 

 Article 60 is amended entirely: 
o The military judge is required to enter into the record the Statement of Trial 

Results, consisting of the pleas of the accused, the findings and sentence of the 
court-martial, and any other information required by the President with copies to be 
provided to the convening authority, the accused and any  victim of an offense. 

o The President is to establish rules governing submission of post-trial motions to the 
military judge and the authority for the military judge to address post-trial motions 
that may affect a plea, a finding, a sentence, the Statement of Trial Results, the 
record of trial, or any post-trial action by the convening authority. 

 Article 60a: A new Article 60a retains current limitations on the convening authority’s 
post-trial actions in most general and special courts-martial with narrowly limited 
suspension authority: 

o The section retains and clarifies limitations on the convening authority’s post-trial 
actions in courts-martial in which: 
 the maximum sentence of confinement for any offense is more than two 

years; 
 the adjudged confinement imposed, running consecutively, is more than six 

months; 
 the sentence includes a dismissal or discharge; or 
 the accused is found guilty of designated sex-related offenses. 

o Upon a recommendation of the military judge in the Statement of Trial Results a 
convening authority has limited authority to suspend a sentence of confinement in 
whole or in part, or to suspend a  punitive discharge. 

o The authority for a convening authority upon the recommendation of the trial 
counsel to reduce a sentence for substantial assistance in the investigation or 
prosecution of another person is retained. However, prior to acting to suspend or 
reduce an adjudged sentence a convening authority shall consider matters 
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submitted in writing by the accused or any victim of an offense pursuant to rules 
prescribed by the President to, include procedures for notice, deadlines for 
submission, and procedures for providing the accused and any victim of a crime a 
copy of the recording of any open trial sessions of a court-martial and copies of, or 
access to, any  admitted, unsealed exhibits. 

 Article 60b: A new Article 60b addresses post-trial actions in summary courts-martial 
and any general or special courts-martial not covered under Article 60a. In those cases 
the convening authority is authorized to act on the findings and sentence, and to order 
rehearings, subject to certain limitations. The opportunity of the accused or a victim to 
submit matters for consideration as contained in Article 60a apply under Article 60b, as 
well. 

 Article 60c: A new Article 60c requires a military judge in all general and special courts- 
martial to enter the judgment of the court-martial. Entry of judgment must include 

o the Statement of Trial Results and 
o any modification of or supplements to them by reason of any post-trial action by 

the convening authority; or 
o any ruling, order, or other determination of the military judge that affects a plea, a 

finding or the sentence. 
Procedures will be implemented to provide the judgment to the accused and to any victim 
of the offense and to make the judgment available to the public. In summary courts-martial 
the findings and sentence—as modified by any post-trial action by the convening 
authority—constitute the judgment of the court-martial and shall be recorded and 
distributed as the President shall prescribe. 

 Article 62 is amended to expand current Government interlocutory appeals to allow the 
Government to appeal when, upon defense motion, a military judge or magistrate sets aside 
a panel’s finding of guilty because of legally insufficient evidence. The military courts are 
to liberally construe the  provisions of Article 62 to effect its purposes. 

 Article 63 is amended to remove the sentence limitation at a rehearing in cases in which 
o an accused changes his or her plea from guilty to not guilty, or otherwise fails to 

comply with the terms of a pretrial agreement; or 
o a sentence is set aside based upon a Government appeal. 

 Article 64 is amended to require a judge advocate to conduct an initial review of 
summary courts-martial. 

 Article 65 is amended to require the record of trial in all special or general courts-martial 
where there is a finding of guilty to be transmitted to the Judge Advocate General. Cases 
involving a sentence of death, dismissal, a punitive discharge, or confinement for more than 
2 years are subject to automatic review and a copy of the record of trial will be forwarded to 
the Court of Criminal Appeals. 

o In cases subject to review under Article 66 a copy of the record of trial will be 
forwarded to an appellate defense counsel who shall be detailed to review the case, 
and upon request of the accused, will represent the accused on appeal. The Judge 
Advocate General is required to provide notice to the accused of the right to file an 
appeal. 

o In cases not subject to automatic review or eligible for direct appeal review the 
Judge Advocate General shall complete a written review that focuses on: 
 whether the  court-martial had jurisdiction over the accused and the offense; 
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 whether each charge and specification stated an offense; and 
 whether the sentence was within the limits prescribed as a matter of law. 

This review would also respond to any allegation of error submitted by an accused 
in writing. 

o In cases where an accused is eligible to file an appeal for direct review under 
Article 66 but waives or withdraws from appellate review, the Judge Advocate 
General must conduct a review under Article 69. Following the review, corrective 
action may be taken and the sentence and findings may be set aside in whole or in 
part, or a rehearing may be ordered by TJAG. 

 Article 66 is amended as follows: 
o the President shall establish minimum tour lengths, with appropriate exceptions, 

for military appellate judges, and requires the Judge Advocate General of each 
service to certify the qualifications of appellate judges consistent with Article 26 
regarding assignment and qualifications for military  judges; 

o an accused may file a timely appeal of a court-martial judgment not otherwise 
subject to automatic review 
 where the sentence to confinement is more than six months; 
 in any case that was previously the subject of an appeal by the 

Government; and 
 in any case in which an application for discretionary review under Article 

69(e)(2)  was granted; 
o the CCA will have jurisdiction to review any case in which TJAG orders sent to 

the Court for review under Article 56(d)—government sentencing appeal; 
o the CCA also has jurisdiction to automatically review all cases in which the 

judgment includes a dismissal, punitive discharge, or confinement for more than 
two years. 

 Article 67 is amended to require notification by a Judge Advocate General to other Judge 
Advocates General that the Judge Advocate General intends to certify to the Court of 
Appeals for the Armed Forces (CAAF). CAAF is limited to review a petition with respect 
to 

o the findings and sentence as affirmed or set aside as incorrect in law by the CCA; 
o a decision, judgment, or order by a military judge, as affirmed or set aside as 

incorrect in law by the CCA. 
 Article 69 is amended to authorize The Judge Advocate General, upon application of an 

accused, to conduct a post-trial review of courts-martial not subject to direct review under 
Article 66. The application for review must be filed within one year after the completion of 
review under Article 54 or 65, extendable to three years for good cause.  Review is limited 
to setting aside the findings and sentence, in whole or in part, on the grounds of 

o newly discoverable evidence; 
o fraud on the court; 
o lack of jurisdiction over the accused or the offense; 
o error prejudicial to the substantial rights of the accused; or 
o the appropriateness of the sentence. 

An accused may file for discretionary review after a decision is issued by TJAG and TJAG 
has the authority to certify cases for review to ACCA. In a case where an accused is eligible 
to file an appeal for direct review under Article 66 but waives or withdraws from appellate 
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review, TJAG must conduct a review that is limited to determine whether the waiver, 
withdrawal, or failure to file an appeal as invalid. 

 Article 70 is amended to require, to the greatest extent practicable, at least one appellate 
defense counsel shall be learned in the law applicable to capital cases in any case in which 
the death penalty was adjudged at trial. 

 Article 72 is amended and authorizes a special court-martial convening authority to 
appoint a judge advocate qualified under Article 27(b) to preside at a vacation hearing, 
which must be held before a suspended  sentence may be vacated. 

 Article 73 is amended to extend from two years to three years the time to petition TJAG 
for a new trial on the grounds of newly discovered evidence or fraud on the court. 

 Article 75 is amended, ordering the President to prescribe rules and procedures governing 
eligibility for  pay and allowances for the period after the date on which an executed part 
of a court-martial sentence is set aside. 

 
Punitive Articles 

 

 Reorganization of the Punitive Articles: The punitive articles are reorganized by 
transferring and re-designating 16 articles of the UCMJ. The offenses migrated from 
Article 134 and re-designated as articles elsewhere no longer need the Article 134 
terminal element (that the conduct was prejudicial to good order and discipline or service 
discrediting) as the basis for its criminality. 

 Article 79 is amended to authorize the President to designate any lesser included offense 
by regulation that would be “reasonably included in the greater offense.” 

 Article 82 is retitled “Soliciting commission of an offense” and migrates the general 
solicitation offense  under Article 134 to Article 82. 

 Article 83: “Malingering” is migrated from Article 134. 
 Article 84: “Quarantine: medical, breaking” is migrated from Article 134. 
 Article 87: Consolidates "Missing movement” and “Jumping from vessel into water” from 

Article 134. 
 Article 87a: A new Article 87a migrates and consolidates the offenses of “Restriction, 

breaking” and “Correctional custody - offenses against” from Article 134 to Article 87a - 
“Offenses against correctional custody and restriction." 

 Article 89 is amended and retitled “Disrespect toward superior commissioned officer; 
assault of superior commissioned officer” and includes the offense of “Assaulting a 
superior commissioned officer,” which is transferred from Article 90. 

 Article 90 is amended by transferring the offense of “Assaulting a superior 
commissioned officer” to Article 89 and retitles the statute as “Willfully disobeying 
superior commissioned officer.” 

 Article 93a: A new Article 93a is added entitled “Prohibited activities with military 
recruit or trainee by person in position of special trust” covering military recruiters and 
trainers who knowingly engage in prohibited sexual activity with prospective recruits or 
junior members of the armed forces in initial training environments. Consent is not a 
defense to this offense. 

 Article 95 migrates the loitering portion of the offense of “Sentinel or lookout: offenses 
against or by” from Article 134 to the re-designated Article 95 “Offenses by sentinel or 
lookout.” 
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 Article 95a: A new Article 95a (Disrespect toward a sentinel or lookout) is added. The 

new statute includes the disrespect portion of the offense of “Sentinel or lookout: 
offenses against or by,” which is migrated from Article 134. 

 Article 96 is amended and retitled as “Release of prisoner without authority; drinking with 
prisoner.” As amended, Article 96 includes the offense of “Drinking liquor with prisoner,” 
which is migrated from Article 134. 

 Article 103: “Spies” is amended by replacing the mandatory death penalty currently 
required with a discretionary death penalty. 

 Article 104: “Public record: altering, concealing, removing, mutilating, obliterating, or 
destroying” is migrated from Article 134 to re-designated Article 104 “Public records 
offenses.” 

 Article 105a: A new Article 105a – “False or unauthorized pass offenses” is added. The 
new statute includes the offense of “False or unauthorized pass offenses,” which is 
migrated from Article 134. 

 Article 106 is re-designated and migrates the offense of “Impersonating a 
commissioned, warrant, noncommissioned, petty officer or agent of official” from 
Article 134 into the re-designated Article 106 – “Impersonation of officer, 
noncommissioned or petty officer, or agent or official.” 

 Article 106a is added: – “Wearing unauthorized insignia, decoration, badge, ribbon, 
device, or lapel button”, and migrates the offense of “Wearing unauthorized insignia, 
decoration, badge, ribbon, device, or lapel  button” from Article 134. 

 Article 107 is amended and retitled as “False official statements; false swearing.” As 
amended, Article 107 includes the offense of “False swearing,” which is migrated from 
Article 134. 

 Article 170a: A new Article 107a—“Parole violation”—is added, and migrates the offense 
of “Parole, Violation” from Article  134. 

 Article 109a: A new Article 109a – “Mail matter: wrongful taking, opening, etc.”[--is 
added and migrates the offense of “Mail: taking, opening, secreting, destroying, or 
stealing” from Article 134. 

 Article 110: “Improper hazarding of vessel” is amended to also prohibit improper 
hazarding of an aircraft. 

 Article 111 is amended and retitled “Leaving scene of vehicle accident.” As 
amended, the statute includes the offense of “Fleeing the scene of an accident,” 
which is migrated from Article 134. 

 Article 112 is amended and retitled “Drunkenness and other incapacitation offenses.” As 
amended, Article 112 includes the offenses of “Drunkenness—incapacitation for 
performance of duties through prior wrongful indulgence in intoxicating liquor or any 
drug” and “Drunk prisoner,” which are migrated from Article 134. 

 Article 113: “Drunken or reckless operation of vehicle, aircraft, or vessel” is amended and 
transferred from Article 111 and sets the BAC limits in the offense at .08 but also 
authorizes the DoD to prescribe lower limits should scientific developments or changes in 
federal civilian law lead to lower limits. 

 Article 114 is amended and retitled “Endangerment offenses” and migrates “Firearm, 
discharging—willfully, under such circumstances as to endanger human life,” and 
“Weapon: concealed carrying” from Article 134. 

 Article 115 is re-designated and migrates “Threat, communicating,” and “Threat or hoax 
designed or intended to cause panic or public fear” from Article 134 to the re-designated 
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Article 115 – “Communicating threats.” 

 Article 119b A new Article 119b is added—“Child endangerment,”—and migrates the 
offense of “Child endangerment” from  Article 134. 

 Article 120 is amended with modified definitions of “sexual act” and “sexual contact.” 
The Article 120(b) element of “causing bodily harm to that other person” for sexual 
assault is eliminated, adding the element “without consent of the other person.” 
“Submission resulting from the use of force, threat of force, or placing another person 
in fear also does not constitute consent” and a new definition of “incapable of 
consenting” were  added. 

 Article 120a is re-designated as “Mails: deposit of obscene matter” and migrates the 
offense of “Mails: depositing or causing to be deposited obscene materials in” from 
Article 134. 

 Article 121a: A new Article 121a – “Fraudulent use of credit cards, debit cards, and other 
access devices” addresses the misuse of credit cards, debit cards, and other electronic 
payment technology, also known as “access devices.” 

 Article 121b: A new Article 121b – “False pretenses to obtain services”—migrates the 
offense of “False pretenses, obtaining services under” from Article 134. 

 Article 122 is amended to remove the words “with intent to steal” from robbery, 
eliminating the requirement to show the accused intended to permanently deprive 
the victim of the victim’s property. 

 Article 122a: A new Article 122a –“Receiving stolen property,”—is added and 
migrates the offense of “Stolen property: knowingly receiving, buying, concealing” 
from Article 134. 

 Article 123 is retitled “Offenses concerning Government computers” and creates a new 
offense to address computer-related offenses that apply only to persons subject to the 
UCMJ and offenses directed at U.S. government computers and U.S. Government 
protected information. 

 Article 124a: A new Article 124a – “Bribery” and migrates the offense of “Bribery” from 
Article 134. 

 Article 124b: A new Article 124b – “Graft”—migrates the offense of “Graft” from Article 
134. 

 Article 125 is re-designated and migrates the offense of “Kidnapping” from Article 134. 
 Article 126: “Arson; burning property with intent to defraud” is re-designated and migrates 

the offense of “burning with intent to defraud” from Article 134 creating two forms of 
aggravated arson and one form of  simple arson. 

 Article 128 is amended to focus attention on the malicious intent of the accused as opposed 
to the speculative “likelihood” of the act actually resulting in harm. Also, the offense of 
“Assault—with intent to commit murder, voluntary manslaughter, rape, robbery, sodomy, 
arson, burglary, or housebreaking” is migrated from Article 134 to Article 128. 

 Article 129 is amended, retitled as “Burglary; unlawful entry” and incorporates the 
offense of “Housebreaking.” The offense of “Unlawful entry” is migrated from 
Article 134. 

 Article 130 is re-designated as “Stalking” and updates current law to address cyberstalking 
and threats to  intimate partners. 

 Article 131a: A new Article 131a –“Subornation of perjury” –is added and migrates 
the offense of “Perjury: subornation of” from  Article 134. 
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 Article 131b: A new Article 131b –“Obstructing justice” migrates the offense of 

“Obstructing justice” from Article 134. 
 Article 131c: A new Article 131c – “Misprision of serious offense”—migrates the 

offense of “Misprision of serious offense” from Article 134. 
 Article 131d: A new Article 131d – “Wrongful refusal to testify”—migrates the 

offense of “Testify: wrongful refusal” offense from Article 134. 
 Article 131e: A new Article 131e – “Prevention of authorized seizure of property”— 

migrates the offense of “Seizure: destruction, removal, or disposal of property to 
prevent” from Article 134. 

 Article 131g: A new Article 131g – “Wrongful interference with adverse administrative 
proceeding”—migrates the offense of “Wrongful interference with adverse administrative 
proceeding” from Article 134. 

 Article 132 is amended and retitled as “Retaliation” and provides added protection for 
witnesses, victims, and persons who report or plan to report a criminal offense to law 
enforcement or military authority. 

 Article 134 is amended to cover all non-capital federal crimes regardless of where the 
federal crime is  committed. 

 
Miscellaneous Provisions 

 

 Article 137 is amended to require that officers, in addition to enlisted personnel, receive 
training on the UCMJ upon entry to service, and periodically thereafter. The amendment 
requires specific military justice training for military commanders and convening 
authorities, and requires the Secretary of Defense to prescribe regulations for additional 
specialized training on the UCMJ for combatant commanders and commanders of 
combined commands. The Secretary of Defense is also required to maintain an electronic 
version of the UCMJ and MCM that would be updated periodically and made available on 
the Internet. 

 Article 140a: A new Article 140(a) requires the Secretary of Defense, no later than two 
years after enactment of MJA16, to prescribe uniform standards and criteria for case 
processing and management, military justice data collection, production and distribution 
of records of trial, and access to case information. The purpose of this section is to 
enhance the management of cases, the collection of data necessary for evaluation and 
analysis, and to provide appropriate public access to military justice information at all 
stages of court-martial proceedings. At a minimum, the system developed for 
implementation should permit timely and appropriate access to docket information, 
filings, and records, of courts-martial. 

 Sec. 542 of the NDAA of 2016 requires the Services to establish military justice 
experience and skill identifiers and pilot programs to “assess the feasibility and 
advisability of establishing a deliberate and professional development process for judge 
advocates that leads to military justice experience to prosecute and defend complex cases.” 
Each pilot project is to be for period of five years with each Service Secretary to provide a 
progress report to Congress within four years of  the enactment of MJA16. 
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Military Justice Review Panel and Annual Reports 

 

 Article 146 is amended and retitled “Military Justice Review Panel” requiring the 
Secretary of Defense to establish a panel to conduct independent reviews and assessments 
of the UCMJ. The Panel will be comprised of 13 members, one from the following: the 
Secretary of Defense, the Attorney General, each service, including the Coast Guard; with 
the remaining members selected by the SECDEF based upon recommendations from the 
House and Senate Armed Services Committee, the Chief Justice of the U.S., and the Chief 
Judge of CAAF. The Panel will have a full-time staff. The Panel will issue a report during 
FY 2020 focusing on the implementation of any amendments to the UCMJ and the MCM 
during the previous five years. During FY 2020 the Panel is to gather and analyze 
sentencing data collected from the services from general and  special courts-martial. 
During FY 2024, the Panel will issue a comprehensive review of the UCMJ and MCM and 
then every 8 years thereafter. 

 Sec. 5522.  A new Article 146a requires annual reports by CAAF all the Service TJAGs. 
The Service reports will include data on cases pending, timeliness of the appellate review 
process, the reasons for reversal of convictions based upon command influence, denial of 
the right to speedy review or loss of records of trial or other administrative deficiencies, and 
the number of cases reversed where provisions of the UCMJ were held to be 
unconstitutional. The annual service report will also address measures implemented to 
ensure the competence of judge advocates as trial and defense counsel, military judges and 
victims’ legal counsel. 
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SIGNIFICANT CHANGES TO PUNITIVE ARTICLES FROM NDAA 2018 AND 

NDAA 2019 
 

The following are some of the more significant changes to the UCMJ that became effective 
January 1, 2019. This is a partial list, designed to alert counsel to some of the enhancements 
they will encounter most frequently. 

 
1. Aggravated Assault: There are various enhancements to the aggravated assault statute, 

Article 128: 
 

a. Elements: The elements of aggravated assault have been amended to eliminate 
the language requiring proof that the “means or force was used in a manner 
likely to cause death or grievous bodily harm.” The amended elements require 
proof that the accused either 

 
i. Uses a Dangerous Weapon: A person is guilty of aggravated assault 

when such person 
• with the intent to do bodily harm; 
• offers to do bodily harm; 
• with a dangerous weapon; or 

 
ii. Causes Substantial or Grievous Bodily Harm: A person is guilty of 

aggravated assault when such person 
• in committing an assault; 
• inflicts 

a. substantial bodily harm; or 
b. grievous bodily harm; or 

 
iii. Intends to Commit Specific Offenses: A person is guilty of aggravated 

assault when such person 
• commits an assault; 
• with the intent to commit 

a. murder; 
b. voluntary manslaughter 
c. rape; 
d. sexual assault; 
e. rape of a child; 
f. sexual assault of a child; 
g. robbery; 
h. arson; 
i. burglary; 
j. kidnapping 

 
b. Strangulation and Suffocation: Article 128, subsection (b), adds to the 

definition of aggravated assault those assaults committed by strangulation or 
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suffocation. While the definitions for these terms have not yet been written into 
the MCM, the federal definitions under 18 USC Section 113 are set forth below 
and should be used as a guide: 

 
i. Strangling means intentionally, knowingly, or recklessly impeding the 

normal breathing or circulation of the blood of a person by applying 
pressure to the throat or neck, regardless of whether that conduct results 
in any visible injury or whether there is any intent to kill or protractedly 
injure the victim; and 

 
ii. Suffocating means intentionally, knowingly, or recklessly impeding the 

normal breathing of a person by covering the mouth of the person, the 
nose of the person, or both, regardless of whether that conduct results in 
any visible injury or whether there is any intent to kill or protractedly 
injure the victim. 

 
c. Definitions: There are 2 new definitions under Article 128. (See 18 USC 1365, 

federal definition of serious bodily injury): 
 

i. Substantial Bodily Harm: 
• Temporary but substantial disfigurement; or 
• temporary but substantial loss or impairment of function; 
• of any bodily member, organ, or mental faculty. 

 
ii. Grievous Bodily Harm: 

• Bodily injury that involves 
o Substantial risk of death; 
o Extreme physical pain; 
o Protracted and obvious disfigurement; or 
o Protracted loss or impairment of the function of a bodily 

member, organ, or mental faculty. 
 

d. Sentences: The maximum sentences for aggravated assault are enhanced as 
follows: 

 
i. Assault with a Dangerous Weapon: 

• 3 years confinement, total forfeitures, dishonorable discharge; 
• If the victim is a child under 16, a spouse, intimate partner, or 

immediate family member: 5 years confinement, total forfeitures 
dishonorable discharge. 

 
ii. Substantial Bodily Harm: 

• 3 years confinement, total forfeitures, dishonorable discharge; 
• if the victim is a child under 16, a spouse, intimate partner, or 

immediate family member: 6 years confinement, total forfeitures 
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dishonorable discharge. 

 
iii. Grievous Bodily Harm: 

• 5 years confinement, total forfeitures, dishonorable discharge; 
• If the victim is a child under 16, a spouse, intimate partner, or 

immediate family member: 8 years confinement, total forfeitures 
dishonorable discharge. 

 
iv. Intent to Commit Specified Offenses: Substantial Bodily Harm: 

• For intent to commit murder, 20 years confinement, total 
forfeitures, dishonorable discharge; 

• For all intent to commit all other offenses, 10 years confinement, 
total forfeitures, dishonorable discharge. 

 
 

2. Assault Consummated by Battery: 
 

a. Elements: The elements of this offense are amended to read as follows: 
i. that the accused did bodily harm to a person; and 

ii. that the bodily harm was done unlawfully; and 
iii. that the bodily harm was done with force or violence. 

 
b. Definitions: 

 
i. Assault means an attempt or offer with unlawful force or violence to do 

bodily harm to another, whether or not the attempt or offer is 
consummated. 

 
ii. Bodily Harm means any offensive touching, however slight. 

 
iii. Unlawfully means without any legal justification or excuse and without 

the consent of the victim. 
 

c. Status-based Sentence Enhancements: Under the revised statute, the 
maximum punishment is increased from 6 months confinement and a bad 
conduct discharge to 2 years confinement and a dishonorable discharge where 
the victim is a 

i. spouse; 
ii. intimate partner; or 

iii. an immediate family member. 
 
 

3. New Punitive Article for Domestic Violence: Article 128b is added and reads as 
follows: 
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128b Domestic Violence 
Any person who 
1. commits a violent offense against a spouse, an intimate partner, or an immediate 

family member of that person; 
2. With intent to threaten or intimidate a spouse, an intimate partner, or an immediate 

family member of that person 
A. commits an offense under this chapter against any person; or 
B. commits an offense under this chapter against any property, including an 

animal; 
3. with intent to threaten or intimidate a spouse, an intimate partner, or an immediate 

family member of that person violates a protective order; 
4. with intent to commit a violent offense against a spouse, an intimate partner, or an 

immediate family member of that person violates a protection order; or 
5. assaults a spouse, an intimate partner, or an immediate family member of that 

person by strangling or suffocating 
shall be punished as a court-martial may direct. 

 
a. Definitions: 

 
i. Intimate Partner includes a spouse or former spouse, one who shares a 

child with the offender, or someone who has cohabited with the 
offender as a spouse either currently or in the past. It also includes a 
person who is or has been in a social relationship of a romantic or 
intimate nature with the abuser, as determined by the length of the 
relationship, the type of relationship, and the frequency of interaction 
between the persons involved in the relationship. See 18 USC Section 
2266(7). 

 
ii. Immediate Family Member means a parent, brother, sister, child or 

any person living in the same household and related by blood or 
marriage. 

 
4. New Punitive Article for Broadcast of Intimate Images: A new Article prohibits the 

distribution of intimate visual images or images of sexually explicit conduct of an 
identifiable and non-consenting adult. Article 117a requires that the person depicted in 
the image have a reasonable expectation of privacy regarding any broadcast of the 
image. It also requires that the accused know or reasonably should know that 
distribution of the image would cause harm to the person depicted. Finally, 117a 
requires some “reasonably direct and palpable connection to a military mission or 
military environment.” 
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