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Assignment of Error I:

SERGEANT HASAN K. AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL, AS GUARANTEED BY THE SIXTH AMENDMENT TO
THE UNITED STATES CONSTITUTION, AT EVERY CRITICAL STAGE OF HIS
COURT-MARTIAL

A. SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL, AS GUARANTEED BY THE SIXTH AMENDMENT
AND DENIED HIS RIGHT TO REPRESENTATION BY COUNSEL QUALIFIED
UNDER 18 U.S.C. § 35929 (2006), IN VIOLATION OF HIS RIGHTS
UNDER THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO THE U. S.
CONSTITUTION AND ARTICLE 36, UCMJ, WHEN HIS TRIAL DEFENSE
COUNSEL FAILED TO SEEK THE APPOINTMENT OF QUALIFIED COUNSEL
TO REPRESENT SERGEANT AKBAR IN THIS CAPITAL COURT-MARTIAL

.........................................................

B. SERGEANT AKBAR WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL WHEN HIS TRIAL DEFENSE COUNSEL FAILED
TO ADEQUATELY INVESTIGATE APPELLANT'S SOCIAL HISTORY,
IGNORED VOLUMINOUS INFORMATION COLLECTED BY MITIGATION
EXPERTS, CEASED USING MITIGATION EXPERTS, RESULTING IN- AN
INADEQUATE MENTAL HEALTH DIAGNOSIS BECAUSE THE DEFENSE
“TEAM” FAILED TO PROVIDE NECESSARY INFORMATION TO THE
DEFENSE PSYCHIATRIST WITNESS ... ...ttt inn.n

C. SERGEANT AKBAR WAS DENIED HIS SIXTH AMENDMENT RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE TRIAL DEFENSE
COUNSEL FAILED TO CHALLENGE FOR CAUSE ANY PANEL MEMBERS,
EVEN THOUGH COUNSEL HAD MULTIPLE CAUSAL REASONS INCLUDING
ACTUAL BIAS, IMPLIED BIAS, AN INELASTIC OPINION AGAINST
CONSIDERING MITIGATING EVIDENCE AND ON SENTENCING, AND
PANEL MEMBERS’ DETAILED KNOWLEDGE OF UNCHARGED MISCONDUCT
THAT THE JUDGE SPECIFICALLY RULED INADMISSIBLE ...........



D. SERGEANT AKBAR RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE MERITS STAGE OF HIS COURT-MARTIAL WHEN
HIS TRIAL DEFENSE COUNSEL CONCEDED GUILT TO ALL THE
ELEMENTS OF A CAPITAL OFFENSE, IN VIOLATION OF ARTICLE
45(b), UNIFORM CODE OF MILITARY JUSTICE, 10 U.S.C. § 845 (b)
(2002), AND DEVISED A TRIAL STRATEGY THAT WAS UNREASONABLE
AND PREJUDICIAL . ittt ittt it i et ettt ettt iee i e ee e
E. APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL ON
SENTENCING ...ttt ittt e e e et e it em s ae s

F. SERGEANT AKBAR’S TRIAL DEFENSE COUNSEL WERE INEFFECTIVE
FOR ADMITTING IN ENTIRETY APPELLANT’S DIARY WITHOUT ANY
SUBSTANTIVE ANALYSIS AND WITHOUT APPROPRIATE REGARD FOR THE
HIGHLY AGGRAVATING AND PREJUDICIAL INFORMATION IT CONTAINED

........................................................

G. EVEN IF THIS COURT FINDS THAT THE INDIVIDUAL ALLEGATIONS
BY APPELLANT OF INEFFECTIVE ASSISTANCE OF COUNSEL ARE
INSUFFICIENT TO MERIT RELIEF, TOGETHER THE CUMULATIVE
ERRORS IN TRIAL DEFENSE COUNSEL'S REPRESENTATION OF
APPELLANT DENIED HIM A FAIR TRIAL, THEREBY WARRANTING A
REHEARING

Assignment of Error II:

SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE ASSISTANCE
OF COUNSEL, AS GUARANTEED BY THE SIXTH AMENDMENT TO THE UNITED
STATES CONSTITUTION, WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO
MOVE TO WITHDRAW FROM REPRESENTATION OF THE APPELLANT IN THIS
CAPITAL CASE BECAUSE OF ACTUAL CONFLICTS WHICH ADVERSELY
AFFECTED REPRESENTATION OF APPELLANT AT HIS COURT-MARTIAL

A. THE MILITARY JUDGE ERRED IN ACCEPTING APPELLANT’S WAIVER
OF HIS RIGHT TO CONFLICT-FREE COUNSEL AFTER DEFENSE COUNSEL
DISCLOSED A RELATIONSHIP BETWEEN THEMSELVES AND A VICTIM IN
THE CASE BECAUSE THE WAIVER WAS NOT KNOWINGLY, VOLUNTARILY,
AND INTELLIGENTLY MADE . ...ttt e et s m s ae s
B. DEFENSE COUNSEL WAS DIRECTLY IMPACTED BY THE CHARGED
CONDUCT WHICH CREATED A CONFLICT OF INTEREST THAT ADVERSELY
AFFECTED REPRESENTATION OF SGT AKBAR IN THIS CAPITAL CASE

ii



C. BOTH DEFENSE COUNSELS’ CAREER ADVANCEMENT WAS IMPACTED
AT THE DIRECTION OF THE PROSECUTION, CREATING A CONFLICT OF
INTEREST ADVERSELY AFFECTING SGT AKBAR’S REPRESENTATION IN
THIS CAPIAL CASE ...ttt i ittt ittt iaaan e
D. LEAD DEFENSE COUNSEL’S ROLE IN THE ADDITIONAL MISCONDUCT
ALLEGEDLY COMMITTED BY SGT AKBAR CREATED A CONFLICT OF
INTEREST THAT NEGATIVELY AFFECTED HIS REPRESENTATION IN
VIOLATION OF THE SIXTH AMENDMENT TO THE UNITED STATES
CONSTITUTION

Assignment of Error III:

WHEN READ WITH OTHER SUPREME COURT PRECEDENT, MILITARY CASE LAW,
AND CASES FROM OTHER FEDERAL JURISDICTIONS, RING V. ARIZONA, 536
U.S. 584 (2002), AND ITS UNDERLYING RATIONALE REVEAL CHARGES
WERE IMPROPERLY PREFERRED, INVESTIGATED, AND REFERRED, AND
APPELLANT’S CONVICTION AND DEATH SENTENCE WAS UNCONSTITUTIONALLY
ADJUDGED

A. ISSUE 1: APPELLANT’S DEATH SENTENCE WAS ADJUDGED
UNCONSTITUTIONALLY WHERE THE R.C.M. 1004 {(C) PROVISIONS
RELEVANT TO HIS CASE WERE NOT EXPRESSLY ALLEGED IN THE
CHARGES PREFERRED AGAINST HIM, WERE NOT EXPRESSLY
INVESTIGATED PURSUANT TO R.C.M. 405 AND ARTICLE 32, UCMJ,
AND WERE NOT EXPRESSLY REFERRED TO HIS COURT-MARTIAL BY THE
CONVENING AUTHORITY . ...ttt i e e e e e e e e e a s
B. ISSUE 2: BASED ON THE SUPREME COURT’S REASONING IN
RING V. ARIZONA, 536 U.S. 584 (2002), CONGRESS
UNCONSTITUTIONALLY DELEGATED TO THE PRESIDENT THE POWER TO
ENACT THE FUNCTIONAL EQUIVALENT OF ELEMENTS OF CAPITAL
MURDER, A PURELY LEGISLATIVE FUNCTION ....................
C. ISSUE 3: RING V. ARIZONA REQUIRES THAT THE MEMBERS FIND
THAT AGGRAVATING FACTORS SUBSTANTIALLY OUTWEIGH MITIGATING
CIRCUMSTANCES BEYOND A REASONABLE DOUBT

Assignment of Error IV:

SERGEANT AKBAR’S DEATH SENTENCE VIOLATES THE EIGHTH AMENDMENT
BECAUSE APPELLANT’S SEVERE MENTAL ILLNESS MAKES SUCH A
PUNISHMENT HIGHLY DISPROPORTIONATE TO HIS CULPABILITY AND
VIOLATES THE FIFTH AMENDMENT BECAUSE IT WOULD BE A DENIAL OF DUE
PROCESS TO EXECUTE APPELLANT
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Assignment of Error V:

SERGEANT AKBAR’S DEATH SENTENCE IS INVALID BECAUSE THE PANEL,
WAS MISINFORMED ABOUT HIS MENTAL CONDITION AT THE TIME OF THE
O

Assignment of Error VI:

THE MILITARY JUDGED ERRED TO THE SUBSTANTIAL PREJUDICE OF
SERGEANT AKBAR WHEN HE FAILED TO GRANT THE DEFENSE MOTION FOR A
CHANGE OF VENUE

........................................................

Assignment of Error VII:

THE MILITARY JUDGE ERRED IN NOT SUPPRESSING THE STATEMENT “YES”
BY APPELLANT TO MAJOR || vHEN THAT STATEMENT WAS GIVEN
WHILE APPELLANT WAS AT GUNPOINT AND IN CUSTODY AND APPELLANT WAS
NOT GIVEN RIGHTS WARNINGS UNDER EITHER MIRANDA V. ARIZONA OR
ARTICLE 31(b) OF THE UNIFORM CODE OF MILITARY JUSTICE ........

Assignment of Error VIII:

THE PROSECUTION’S MANIPULATION OF TRIAL DEFENSE COUNSEL DURING
APPELLANT’S COURT~-MARTIAL AMOUNTED TO UNLAWFUL COMMAND INFLUENCE
THAT IMPACTED THIS CAPITAL CASE ..ttt ittt ittt it eeneens

Assignment of Error IX:

THE MILITARY JUDGE, BY FAILING TO SUA SPONTE DISMISS FIFTEEN
DIFFERENT PANEL MEMBERS FOR CAUSE, ON VARIOUS GROUNDS, INCLUDING
ACTUAL BIAS, IMPLIED BIAS, AN INELASTIC OPINION AGAINST
CONSIDERING MITIGATING EVIDENCE AND ON SENTENCING, AND DETAILED
KNOWLEDGE OF UNCHARGED MISCONDUCT THAT THE JUDGE SPECIFICALLY
RULED WOULD NOT COME INTO EVIDENCE, DENIED APPELLANT A FAIR
TRIAL

........................................................

Assignment of Error X:

UNDER THE FACTS AND CIRCUMSTANCES OF THIS CASE THE APPROVED
SENTENCE, WHICH INCLUDES A SENTENCE TO DEATH, IS INAPPROPRIATELY
SEVE RE i e e e e e e e e e e e e
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Assignment of Error XI:

APPLICATION OF UNITED STATES V. CURTIS, 32 M.J. 252 (C.M.R.
1991) AND ITS PROGENY TO APPELLANT'S CASE MANDATES THAT HIS
DEATH SENTENCE BE SET ASIDE AS DISPROPORTIONATE TO THE SENTENCE
IMPOSED IN UNITED STATES V. KREUTZER, ARMY DKT NO. 20080004

Assignment of Error XIII:

AN EVIDENTIARY HEARING IS REQUIRED TODETERMINE WHETHER APPELLANT
IS LEGALLY COMPETENT TO ASSIST IN HIS OWN APPEAL, AND WHETHER
APPELLANT WAS LEGALLY COMPETENT AT THE TIME OF THE OFFENSE AND
THE TIME OF TRIAL .ttt ittt it ettt it ittt tte i tsaaneennennn

Assignment of Error XIV:

DENYING APPELLANT THE RIGHT TO OFFER A PLEA OF GUILTY IN A
CAPITAL TRIAL IMPROPERLY LIMITS APPELLANT'S ABILITY TO PRESENT
POWERFUL MITIGATION EVIDENCE TO THE PANEL ...........0 ..o

Assignment of Error XV:

THE LACK OF A SYSTEM TO ENSURE CONSISTENT AND EVEN-HANDED
APPLICATION OF THE DEATH PENALTY IN THE MILITARY VIOLATES BOTH
APPELLANT’ S EQUAL PROTECTION RIGHTS, AND ARTICLE 36, UCMJ

Assignment of Error XVI:

THE SECRETARY OF THE ARMY’S DECISION TO EXEMPT FROM COURT-
MARTIAL SERVICE OFFICERS OF THE SPECIAL BRANCHES NAMED IN AR 27-
10 WHICH CONTRADICTED ARTICLE 25(d) (2), UCMJ, WAS PREJUDICIAL TO
N = I

Assignment of Error XVII:

SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE ASSISTANCE
OF COUNSEL, AS GUARANTEED BY THE SIXTH AMENDMENT TO THE UNITED
STATES CONSTITUTION, WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO
REQUEST AN INSTRUCTION ON THE INABILITY TO PLEAD GUILTY IN THIS
CAPITAL COURT-MART I AL .. ittt ittt e et m et ettt et tao s



Assignment of Error XVIII:

THE ROLE OF THE CONVENING AUTHORITY IN THE MILITARY JUSTICE
SYSTEM DENIED APPELLANT A FAIR AND IMPARTIAL TRIAL IN VIOLATION
OF THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS AND ARTICLE 55, UCMJ,
BY ALLOWING THE CONVENING AUTHORITY TO ACT AS A GRAND JURY IN
REFERRING CAPITAL CRIMINAL CASES TO TRIAL, PERSONALLY APPOINTING
MEMBERS OF HIS CHOICE, RATING THE MEMBERS, HOLDING THE ULTIMATE
LAW ENFORCEMENT FUNCTION WITHIN HIS COMMAND, RATING HIS LEGAL
ADVISOR, AND ACTING AS THE FIRST LEVEL OF APPEAL, THUS CREATING
AN APPEARANCE OF IMPROPRIETY THROUGH A PERCEPTION THAT HE ACTS
AS PROSECUTOR, JUDGE, AND JURY. SEE UNITED STATES V. JOBSON, 31
M.J. 117 (C.M.A. 1990) (COURTS-MARTIAL SHOULD BE “FREE FROM
SUBSTANTIAL DOUBT AS TO LEGALITY, FAIRNESS, AND IMPARTIALITY.”):;
BUT SEE UNITED STATES V. LOVING, 41 M.J. 213, 296-97 (C.A.A.F.
S

Assignment of Error XIX:

THE ROLE OF THE CONVENING AUTHORITY IN THE MILITARY JUSTICE
SYSTEM IN SELECTING COURT-MARTIAL MEMBERS DENIED APPELLANT A
FATR AND IMPARTIAL TRIAL IN VIOLATION OF THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS AND ARTICLE 55, UCMJ ...... i iiiiinnnnnn.

Assignment of Error XX:

APPELLANT WAS DENIED HIS RIGHT TO A TRIAL BY AN IMPARTIAL JURY
COMPOSED OF A FAIR CROSSSECTION OF THE COMMUNITY IN VIOLATION OF
THE SIXTH AMENDMENT TO THE U. S. CONSTITUTION. BUT SEE CURTIS
IIT, 44 M.J. AT 130-33 ittt it et ettt et e e eee e

Assignment of Error XXI:

THE CONVENING AUTHORITY DID NOT UNDERSTAND THE LAW AND HIS
OPTIONS, INCLUDING DETAILING AN ALL-ENLISTED PANEL AND RANDOM
SELECTION OF MEMBERS FOR HIS FURTHER SCREENING, REGARDING
DETAILING OF ENLISTED MEMBERS UNDER ARTICLE 25, UCMJ. BUT SEE
CURTIS, 44 M.J. AT 132 . ittt ettt it e e et e eee e e anas
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Assignment of Error XXII:

THE PANEL’S RECONSIDERATION OF THE SENTENCE IN APPELLANT'S CASE
VIOLATED THE DOUBLE JEOPARDY CLAUSE OF THE FIFTH AMENDMENT
BECAUSE “NO PERSON. . . SHALL BE SUBJECT FOR THE SAME OFFENSE TO
BE TWICE PUT IN JEOPARDY OF LIFE.” SFE BURLINGTON V. MISSQURI,
451 U.S. 430 (1981) (APPLYING THE DOUBLE JEOPARDY CLAUSE OF THE
CONSTITUTICN TO CAPITAL SENTENCING); SEE ALSO R.C.M. 922 (B) (2)
{(ANALYSIS: RULE WAS AMENDED TO CONFORM TO R.C.M. 1004 (A)
REQUIREMENT THAT A SENTENCE OF DEATH BE UNANIMOUS. THE RULE
PRECLUDES THE USE OF RECONSIDERATION UNDER R.C.M. 924 TO CHANGE
AN INITIAL NONUNANIMOUS FINDING OF GUILTY INTO A UNANIMOUS
VERDICT FOR THE PURPOSE OF AUTHORIZING A CAPITAL SENTENCING
PROCEEDING. THE SAME CONCERNS ARE PRESENT IN BARRING THE
RECONSIDERATION OF A NONUNANIMOUS SENTENCE FOR DEATH INTO A
UNANIMOUS SENTENCE OF DEATH) .. ... it i it

Assignment of Error XXTTI:

THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO THE CONSTITUTION DO
NOT PERMIT A CONVENING AUTHORITY TO HAND-PICK MILITARY
SUBORDINATES, WHOSE CAREERS HE CAN DIRECTLY AND IMMEDIATELY
AFFECT AND CONTROL, AS MEMBERS TO DECIDE A CAPITAL CASE. BUT SEE
CURTIS, 41 M.J. AT 297; LOVING, 41 M.J. AT 297 ...

Assignment of Error XXIV:

THE DEATH SENTENCE IN THIS CASE VIOLATES THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS TO THE U. S. CONSTITUTION AND ARTICLE 55,

UCMJ, BECAUSE THE MEMBERS WERE NOT RANDOMLY SELECTED. BUT SEE
UNITED STATES V. THOMAS, 43 M.J. 550, 593 (N-M. CT. CRIM. APP.
S I

Assignment of Error XXV:

THE SELECTION OF THE PANEL MEMBERS BY THE CONVENING AUTHORITY IN
A CAPITAL CASE DIRECTLY VIOLATES THE APPELLANT’S RIGHTS UNDER
THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND ARTICLE 55, UCMJ BY IN EFFECT GIVING THE
GOVERNMENT UNLIMITED PEREMPTORY CHALLENGES ...................

vii



Assignment of Error XXVI:

THE PRESIDENT EXCEEDED HIS ARTICLE 36 POWERS TO ESTABLISH
PROCEDURES FOR COURTS-MARTIAL WHEN HE GRANTED TRIAL COUNSEL A
PEREMPTORY CHALLENGE AND THEREBY THE POWER TO NULLIFY THE
CONVENING AUTHORITY’S ARTICLE 25(D) AUTHORITY TO DETAIL MEMBERS
OF THE COURT. BUT SEE UNITED STATES V. CURTIS, 44 M.J. 106, 130-
33 (CLAA.F. 1006) ittt it i e

Assignment of Error XXVII:

THE PEREMPTORY CHALLENGE PRCOCEDURE IN THE MILITARY JUSTICE
SYSTEM, WHICH ALLOWS THE GOVERNMENT TO REMOVE ANY ONE MEMBER
WITHOUT CAUSE, IS AN UNCONSTITUTIONAL VIOLATION OF THE FIFTH AND
EIGHTH AMENDMENTS TO THE U.S. CONSTITUTION IN CAPITAL CASES,
WHERE THE PROSECUTOR I S FREE TO REMOVE A MEMBER WHOSE MORAL
BIAS AGAINST THE DEATH PENALTY DOES NOT JUSTIFY A CHALLENGE FOR
CAUSE. BUT SEE UNITED STATES V. CURTIS, 44 M.J. 106, 131-33
(C.A.A.F. 1986); UNITED STATES V. LOVING, 41 M.J. 213, 294-95
O N e 1

Assignment of Error XXVIII:

THE DESIGNATION OF THE SENIOR MEMBER AS THE PRESIDING OFFICER
FOR DELIBERATIONS DENIED AFPPELLANT A FAIR TRIAL BEFORE IMPARTIAL
MEMBERS IN VIOLATION OF THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS
TO THE U.S. CONSTITUTION AND ARTICLE 55, UCMJ. BUT SEE UNITED
STATES V. CURTIS, 44 M.J. 106, 150 (C.A.A,F. 1996); UNITED
STATES V. THOMAS, 43 M.J. 550, 602 (N-M. CT. CRIM. APP. 1895)

Assignment of Error XXIX:

THE DENIAL OF THE RIGHT TO POLL THE MEMBERS REGARDING THEIR
VERDICT AT EACH STAGE IN THE TRIAL DENIED APPELLANT A FAIR TRIAL
BEFORE IMPARTIAL MEMBERS IN VIOLATION OF THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE 55, UCMJ.
BUT SEE UNITED STATES V. CURTIS, 44 M.J. 106, 150 (C.A.A.F.
1996); UNITED STATES V. THOMAS, 43 M.J. 550, 602 (N-M. CT. CRIM.
APP. 1995) ........ e e e ettt e e e e e e e e e e

Assignment of Error XXX:

THE MEMBERS ERRED BY RECONSIDERING THEIR SENTENCE, A VOTE NOT
SUSCEPTIBLE TO RECONSIDERATION ... ...ttt iiieinean s

viiil



Assignment of Error XXXI:

THERE IS NO MEANINGFUL DISTINCTION BETWEEN PREMEDITATED AND
UNPREMEDITATED MURDER ALLOWING DIFFERENTIAL TREATMENT AND
SENTENCING DISPARITY IN VIOLATION OF THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS TO THE U. S. CONSTITUTION AND ARTICLE 55,
UCMJ. BUT SEE UNITED STATES V. LOVING, 41 M.J. 213, 279-80
O L I

Assignment of Error XXXII:

SERGEANT AKBAR WAS DENIED HIS RIGHT UNDER THE FIFTH AMENDMENT TO
THE U. S. CONSTITUTION TO A GRAND JURY PRESENTMENT OR
INDICTMENT. BUT SEE UNITED STATES V. CURTIS, 44 M.J. 106, 130
(C.A.A.F. 1996) (QUOTING JOHNSON V. SAYRE, 158 U.S. 109, 115
R 1 T P

Assignment of Error XXXTIII:

COURT-MARTIAL PROCEDURES DENIED APPELLANT HIS ARTICLE III RIGHT
TO A JURY TRIAL. BUT SEE UNITED STATES V. CURTIS, 44 M.J. 106,
132 (C.A.A.F. 1996) (CITING SOLORIO V. UNITED STATES, 483 U.S.
435, 453-54 (1987) (MARSHAL J., dissenting) .........covu....

Assignment of Error XXXIV:

DUE PROCESS REQUIRES THAT TRIAL AND INTERMEDIATE APPELLATE
JUDGES IN A MILITARY DEATH PENALTY CASE HAVE THE PROTECTION OF A
FIXED TERM OF COFFICE. BUT SEE UNITED STATES V. LOVING, 41 M.J.
213, 295 (C.A.A.F. 1904 i e e e e e e e

Assignment of Error XXXV:

THE SYSTEM WHEREBY THE JUDGE ADVQCATE GENERAL OF THE ARMY
APPOINTS TRIAL AND APPELLATE JUDGES TO SERVE AT HIS PLEASURE IS
UNCONSTITUTIONAL AS IT VIOLATES THE APPOINTMENTS CLAUSE OF THE
U.S. CONSTITUTION. BUT SEE UNITED STATES V. LOVING, 41 M.J. 213,
295 (CLA. A F. L1004 i e e e e e e e e e
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Assignment of Error XXXVI:

APPELLANT’S COURT-MARTIAL LACKED JURISDICTION BECAUSE THE JUDGES
OF THIS COURT ARE “PRINCIPAL OFFICERS” WHOM THE PRESIDENT DID
NOT APPOINT AS REQUIRED BY THE APPOINTMENTS CLAUSE OF THE U.S.
CONSTITUTION. SEE U.S.CONST., ART. II, § 2, CL. 2; BUT SEE
UNITED STATES V. GRINDSTAFF, 45 M.J. 634 (N-M.CT.CRIM.APP.
1997). BUT CF. EDMOND V. UNITED STATES, 1520 U. S. 651 (1997)
(CIVILIAN JUDGES OF THE COAST GUARD COURT OF CRIMINAL APPEALS
ARE “INFERIOR OFFICERS” FOR PURPOSES OF THE APPOINTMENTS CLAUSE,
AND THUS DO NOT REQUIRE PRESIDENTIAL APPOINTMENT) ..............

Assignment of Error XXXVII:

THIS COURT LACKS THE JURISDICTION AND AUTHORITY TO REVIEW THE
CONSTITUTIONALITY OF THE RULES FOR COURTS-MARTIAL AND THE UCMJ
BECAUSE THIS COURT IS AN ARTICLE I COURT, NOT AN ARTICLE III
COURT WHICH HAS THE POWER OF CHECKING CONGRESS AND THE EXECUTIVE
BRANCHES UNDER MARBURY V. MADISON, 5 U.S. (1 CRANCH) 137 (1803);
SEE ALSO COOPER V. AARON, 358 U.S. 1 (1958) (THE POWER TO STRIKE
DOWN UNCONSTITUTIONAL STATUTES OR EXECUTIVE ORDERS IS THE
EXCLUSIVE CHECK OF THE ARTICLE III JUDICIARY); BUT SEE LOVING,
41 M.J. AT 206 ittt e e e e e e e e e e

Assignment of Error XXXVIII:

APPELLANT HAS BEEN DENIED EQUAL PROTECTION OF THE LAWS IN
VIOLATION OF THE FIFTH AMENDMENT IN THAT ALL CIVILIANS IN THE
UNITED STATES ARE AFFORDED THE OPPORTUNITY TO HAVE THEIR CASES
REVIEWED BY AN ARTICLE III COURT, BUT MEMBERS OF THE UNITED
STATES MILITARY BY VIRTUE OF THEIR STATUS AS SERVICE MEMBERS ARE
NOT. BUT SEE UNITED STATES V. LOVING, 41 M.J. 213, 295 (C.A.A.F.
5

Assignment of Error XXIX:

R.C.M. 1001 UNCCONSTITUTIONALLY FORCES AN ACCUSED TO FORGO
MITIGATION EVIDENCE, WHICH IS CONSTITUTIONALLY REQUIRED UNDER
THE EIGHTH AMENDMENT, BECAUSE THE GOVERNMENT MAY RELAX THE RULES
OF EVIDENCE FOR REBUTTAL UNDER 1001 (D) IF THE ACCUSED RELAXES
THE RULES OF EVIDENCE (1001(C) (3)). SEE UNITED STATES V.
JACKSON, 380 U.S. 570, 583 (1968) (THE FACT THAT A STATUTE
DETERS A DEFENDANT FROM ASSERTING HIS FIFTH AND SIXTH AMENDMENT
RIGHTS TO PLEAD NOT GUILTY AND REQUEST A JURY TRIAL BY REMOVING
THE SPECTER OF A DEATH SENTENCE IS AN UNCONSTITUTIONAL CONDITION
ON THOSE RIGHTS) . ittt it e e e e e e e et e e et e e e e iee e



Assignment of Error XL:

APPELLANT HAS BEEN DENIED EQUAL PROTECTION OF THE LAW UNDER THE
FIFTH AMENDMENT OF THE U.S. CONSTITUTION BECAUSE IAW AR 15-130,
PARA. 3-1(d) (6), HIS APPROVED DEATH SENTENCE RENDERS HIM
INELIGIBLE FOR CLEMENCY BY THE ARMY CLEMENCY AND PAROLE BOARD,
WHILE ALL OTHER CASES REVIEWED BY THIS COURT ARE ELIGIBLE FOR
SUCH CONSIDERATION. BUT SEE UNITED STATES V. THOMAS, 43 M.J.
550, 607 (N-M. CT. CRIM. APP. 1995) ... ..ttt

Assignment of Error XLI:

APPELLANT’ S DEATH SENTENCE VIOLATES THE EIGHTH AMENDMENT'S
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENT BECAUSE THE
CAPITAL REFERRAL SYSTEM OPERATES IN AN ARBITRARY AND CAPRICIOUS
MANNER. BUT SEE LOVING, 41 M.J. AT 293-24 ....... ...

Assignment of Error XLII:

THE DEATH PENALTY PROVISION OF ARTICLE 118, UCMJ, IS
UNCONSTITUTIONAL AS IT RELATES TO TRADITIONAL COMMON LAW CRIMES
THAT OCCUR IN THE UNITED STATES. BUT SEE UNITED STATES V.
LOVING, 41 M. J. 213, 293 (C .A.A. F. 199%4). THE COURT RESOLVED
THE ISSUE AGAINST PRIVATE LOVING, ADOPTING THE REASONING OF THE
DECISION OF THE ARMY COURT OF MILITARY REVIEW. SEE UNITED STATES
V. LOVING, 34 M.J. 956, 967 (A.C.M.R. 195%2). HOWEVER, PRIVATE
LOVING’ S ARGUMENT BEFORE THE ARMY COURT WAS PREDICATED ON THE
TENTH AMENDMENT TO THE U. S. CONSTITUTION AND THE NECESSARY AND
PROPER CLAUSE. ID. APPELLANT’S ARGUMENT IS PREDICATED ON THE
EIGHTH AMENDMENT TO THE U. S. CONSTITUTION .........c.ouvivn.n..

Assignment of Error XLIII:

THE DEATH SENTENCE IN THIS CASE VIOLATES THE FIFTH AND EIGHTH
AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE 55, UCMJ,
BECAUSE THE CONVENING AUTHORITY HAS NOT DEMONSTRATED HOW THE
DEATH PENALTY WOULD ENHANCE GOOD ORDER AND DISCIPLINE IN THE
N

Assignment of Error XLIV:

THE CAPITAL SENTENCING PROCEDURE IN THE MILITARY IS
UNCONSTITUTIONAL BECAUSE THE MILITARY JUDGE DOES NOT HAVE THE
POWER TO ADJUST OR SUSPEND A SENTENCE OF DEATH THAT IS
IMPROPERLY IMPOSED. BUT SEE UNITED STATES V. LOVING, 41 M.J.
213, 2897 (1894 i e e e e e e e e
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Assignment of Error XLV:

DUE TO INHERENT FLAWS IN THE MILITARY JUSTICE SYSTEM, THE DEATH
PENALTY VIOLATES THE PROHIBITION AGAINST CRUEL AND UNUSUAL
PUNISHMENT UNDER ALL CIRCUMSTANCES. BUT SEE THOMAS, 43 M.J. 550,
606 (N-M. CT. CRIM. APP. 19890) ... ittt ittt eee e

Assignment of Error XLVI:

THE DEATH PENALTY IS IN ALL CIRCUMSTANCES CRUEL AND UNUSUAL
PUNISHMENT FORBIDDEN BY THE EIGHTH AMENDMENT TO THE U.S.
CONSTITUTION. SEE GREGG V. GEORGIA, 428 U.S. AT 227 (BRENNAN,
J., dissenting); BUT SEE ID. AT 168 (death penalty is not
unconstitutional per Se&) ..t e e

Assignment of Error XLVII:

THE DEATH PENALTY CANNOT CONSTITUTIONALLY BE IMPLEMENTED UNDER
CURRENT EIGHTH AMENDMENT JURISPRUDENCE. SEE CALLINS V. COLLINS,
510 U.S. 1141, 1143-1159 (BLACKMUN, J., dissenting) (cert.

T L8 o U = Yo 1) T

Assignment of Error XLVIII:

R.C.M. 1209 AND THE MILITARY DEATH PENALTY SYSTEM DENIES DUE
PROCESS AND CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT AND IS
TANTAMOUNT TO FORESEEABLE, STATE-SPONSORED EXECUTION OF INNOCENT
HUMAN BEINGS BECAUSE THERE IS NO EXCEPTION FOR ACTUAL INNOCENCE
TO THE FINALITY OF COURTS-MARTIAL REVIEW. CF. TRIESTMAN V.
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R.C.M. 1001(b) {(4) IS UNCONSTITUTIONALLY VAGUE AND OVERBROAD AS
APPLIED TO THE APPELLATE AND CAPITAL SENTENCING PROCEEDINGS
BECAUSE IT PERMITS THE INTRODUCTION OF CIRCUMSTANCES WHICH COULD
NOT REASONABLY HAVE BEEN KNOWN BY THE APPELLANT AT THE TIME OF
THE OFFENSE IN VIOLATION OF HIS FIFTH AND EIGHTH AMENDMENT
RIGHTS. SEE SCUTH CAROLINA v. GAITHER, 490 U.S. 805, 811-12
(1985); SEE ALSC PEOPLE V. FIERRO, 821 P.2D 1302, 1348-1350
(Cal. 1991) (Kennard, J., concurring in part, dissenting in
part); BUT SEE PAYNE V. TENNESSEE, 501 U.S. 808, 842 (1991)
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Assignment of Error LII:

THE MILITARY JUDGE ERRED IN ADMITTING VICTIM IMPACT EVIDENCE
REGARDING THE PERSONAL CHARACTERISTICS OF THE VICTIM WHICH COULD
NOT REASONABLY HAVE BEEN KNOWN BY THE APPELLANT AT THE TIME OF
THE OFFENSE IN VIOLATION OF HIS FIFTH AND EIGHTH AMENDMENT
RIGHTS. SEFE SOQUTH CARCLINA V. GAITHER, 490 U.S. 805, 811-12
(1985); SEE ALSO PEQPLE V. FIERRO, 821 P.2D 1302, 1348-1350
(Cal. 1991) (Kennard, J., concurring in part, dissenting in
part); BUT SEE PAYNE V. TENNESSEE, 501 U.S. 808, 842 (1991)
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Assignment of Error LIII:

THE STAFF JUDGE ADVOCATE WAS DISQUALIFIED FROM ADVISING THE
CONVENING AUTHORITY REGARDING HIS POST-TRIAL ACTION BECAUSE THE
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THE GOVERNMENT'S CASE. SEE UNITED STATES V. GUTIERREZ, 57 M.J.
148 (C.A.A.F. 2002) .. ittt e it e e e e e

Assignment of Error LIV:

THE MILITARY JUDGE ERRED IN ADMITTING THE GOVERNMENT’S CRIME
SCENE PHOTOGRAPHS TO THE PREJUDICE OF THE APPELLANT’S DUE
PROCESS RIGHTS UNDER THE FIFTH AND EIGHTH AMENDMENT ........

Assignment of Error LV:

THE TRIAL COUNSEL COMMITTED REVERSIBLE ERROR BY USING THE VOIR
DIRE OF THE MEMBERS TO IMPERMISSIBLY ADVANCE THE GOVERNMENT'S
THEORY OF THE CASE. SEE R.C.M. 912(B), DISCUSSION ...........
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Assignment of Error LVI:

THE MILITARY JUDGE FAILED TO ADEQUATELY INSTRUCT THE MEMBERS
THAT THE DISCRETION NOT TO IMPOSE THE DEATH PENALTY WAS
INDIVIDUAL. RECORD AT 3147 ittt ittt ittt ittt e

Assignment of Error LVII:

THE DEATH SENTENCE IN THIS CASE VIOLATES THE EX POST FACTO
CLAUSE, THE FIFTH AND EIGHT AMENDMENTS, THE SEPARATION OF POWERS
DOCTRINE, THE PREEMPTION DOCTRINE, AND ARTICLE 55, UCMJ, BECAUSE
WHEN IT WAS ADJUDGED NEITHER CONGRESS NOR THE ARMY HAD 'SPECIFIED
A MEANS OR PLACE OF EXECUTION. SEE AR 190-55 (17 January 2006);
BUT SEE UNITED STATES V. TIPTON, 90 F.3D 861, 901-03 (4th CIR.
0

Assignment of Error LVIII:

THE PANEL’S RECONSIDERATION OF THE SENTENCE IN APPELLANT'S CASE
VIOLATED THE DOUBLE JEOPARDY CLAUSE OF THE FIFTH AMENDMENT
BECAUSE ™“NO PERSON. . . SHALL BE SUBJECT FOR THE SAME OFFENSE TO
BE TWICE PUT IN JEOPARDY OF LIFE.” SEE BURLINGTON V. MISSOURI,
451 U.S. 430 (1981) (APPLYING THE DOUBRLE JEOPARDY CLAUSE OF THE
CONSTITUTION TO CAPITAL SENTENCING); SEE ALSO R.C.M. 922 (B) (2)
(ANALYSIS: RULE WAS AMENDED TO CONFORM TO R.C.M. 1004 (A)
REQUIREMENT THAT A SENTENCE OF DEATH BE UNANIMOUS. THE RULE
PRECLUDES THE USE OF RECONSIDERATION UNDER R.C.M. 924 TO CHANGE
AN INITIAL NONUNANIMOUS FINDING OF GUILTY INTO A UNANIMOUS
VERDICT FOR THE PURPOSE OF AUTHORIZING A CAPITAL SENTENCING
PROCEEDING. THE SAME CONCERNS ARE PRESENT IN BARRING THE
RECONSIDERATION OF A NONUNANIMOUS SENTENCE FOR DEATH INTO A
UNANIMOUS SENTENCE OF DEARTH) ... .. ..t ii it ee e
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Statement of the Case

An enlisted panel sitting as a general court-martial
convicted appellant, contrary to his pleas,! of premeditated
murder (two specifications) and attempted premeditated murder
(three specifications), in viclation of Articles 80 and 118 of
the Uniform Code of Military Justice (UCMJ) .?  The panel
sentenced appellant to death on 28 April 2005.° The convening
authority approved the adjudged sentence on 16 November 2006.°
Appellant’s case was docketed with this Court on & December
2006.

Statement of Facts

Appellant stands convicted of the premeditated murder of
Army Captain (CPT) Christopher Siefert and Air Force Major (MAJ)
Gregory L. Stone, as well as the attempted premeditated murder
of sixteen other Officers on the night of 22 March 2003.
Appellant was a member of Company A, 326th Engineer Battalion,
1st Brigade Combat Team, 10lst Airborne Division (Air Assault)
staged at Camp Pennsylvania, Kuwait on the eve of Operation

Iragli Freedom.

1
R. 618.
2 R. 2652; 10 U.S.C. §§ 880 and 918 {2002); Charge Sheet.
* R, 3181,
? Action.



The Crimes

On the night of the murders appellant was assigned to guard
grenades with Private First Class (PFC) Christopher Pannell.”
The grenades were located in High Mobility Multipurpose Wheeled
Vehicle (HMMWV) Alpha 21, which was appellant’s squad vehicle.®
PFC Pannell went to find his replacement, PFC Thomas Wells, and
left appellant alone with the grenades.’ Appellant was also left
alone with the grenades when PFC Wells went to wake up their
relief later in the evening.® When left alone, appellant hid
four M-67 fragmentation grenades and three M-14 incendiary
grenades in his pro-mask carrier and some of the canisters in
his Joint Service Lightweight Integrated Suit Technology (JLIST)

bag.”’

After his guard duty ended, appellant returned to his tent
on Camp Pennsylvania’s Pad 4.'°

Appellant donned the Interceptor Body Armor (IBA) of PFC
Pannell and left the sleep tent, leaving his own IBA behind. !
Appellant then walked from Pad 4 to Pad 7, where the Brigade
Headquarters was located;'? a distance of approximately 500 to

600 meters.'’? Appellant went to the stand-alcne light generator

and switched it off, plunging the outside of Pad 7 into

5

R. 1583-87.
® R, 1583-86, 1607, 1627; Prosecution Exhibit (PE} 163.
" R. 1588, 1609.
8 R. 1610-11.
 R. 1628-29, 1713-14:; PEs 88, 162.
Y R, 15090-91.
Bord.

]? PE 1; R. 1225, 1259, 129%0.
¥ PE 1 and 223; R. 1225-26.



darkness.

Appellant moved from the generator to the entrance
of Tent 1, which displayed a sign that identified it as the

brigade command team’s sleep tent, occupied by Colonel (COL)

_ . - (Brigade Commander), Command Sergeant Major
{CSM) _ (Brigade Command Sergeant Major), and MAJ -

- (Brigade Executive Officer) .® Appellant removed an M-14
incendiary grenade, pulled the pin, and threw the grenade into
Tent 1.'° The incendiary grenade ignited, filling the tent with

7

smoke and fire.!” Appellant then pulled out an M-67

fragmentation grenade, pulled the pin, and threw it into Tent

1.'% The grenade exploded, shredding the inside of the tent and

wounding COL -19

Appellant then waited outside of Tent 1. After the
explosions, MAJ - grabbed his M-9 pistol and exited Tent
1.2 MAJ - heard a noise, and when he turned, appellant
fired his M-4 rifle at MAJ -21 The bullet fired from
appellant’s rifle went through MAJ _ plstol and his
fingers, traveled up his arm, and deflected into his leg.?* MAJ
- fell back into Tent 1 and attempted to charge his

weapon, but was unable to do so because of the wounds to his

Y pE 2; R. 1248, 1267, 1334, 1388, 1649, 1478.

s
,,,,,

R. 1235-36; PE 188.
¥ R, 1245-46.

T ». 1771, 1774, 1788-89; PE 8.
¥ R, 1791; PEs S and 10.

¥R, 15165,

° g, 1247-48.

2L R, 1248-50.

22 Rr, 1250.



hands.?® MAJ - survived the gunshot, but his hands were
permanently disabled.?!

After shooting MAJ _ appellant moved to Tent 2 and
pulled another fragmentation grenade. Appellant yelled into the
tent, “We're under attack!” before throwing the grenade into the
tent.? The grenade exploded, sending shrapnel flying through

the air, wounding several of the tent’s occupants and setting

the tent on fire.?S

One of the officers sleeping inside Tent 2
was MAJ Stone.?’ The explosion from appellant’s grenade shredded
MAJ Stone’s body with eighty-three shrapnel wounds.?® MAJ Stone
bled to death.?’

Appellant then moved toward Tent 3, which had a sign in
front of it that read, “The Captains Club.”?® At that moment CPT
- _ having heard the other explosions, exited Tent
3 and bumped into appellant.’ CpT |||l velied, “what the
fuck? 232 Bppellant responded, “We’re under attack.”’® After
CPT _ moved out, appellant moved to the entrance of Tent

4

3 and threw a fragmentation grenade inside.?® The grenade

R, 1250-51.

24 pEs 215 and 216; R. 2735-36, 2739-40.

2* R, 1262, 1282, 1284, 1294-96, 1312-14, 1319, 1328-29.
2% R, 1263-65, 1296, 1313, 1330-31, 1346-47; PEs 15-21.
¢ PE 22; R. 1273, 1285-86.

2% R, 1264, 1297-98, 1315-17, 1332; PE 195 at 3.

2% PEs 18 and 195 at 3; R. 1298-99,

® R. 1353; PEs 29, 200.
LR, 1360, 1370-71

% R, 1371.

R, 1360, 1371, 1389.
* R, 1371, 1378.



exploded, severely injuring numerous officers residing in the
tent and plunging the tent into smoky chaos.’ CPT Seifert
received a shrapnel wound in his hand from the grenade.?® CPT
Seifert grabbed his gear and exited the tent.?®’ At the same
time, First Sergeant (1SG) _ exited Tent 4 and
could see CPT Seifert with his gear.”® 1sG ||| opserved
appellant move up behind CPT Seifert.?’ Aappellant shot CPT
Seifert in the back with his M-4 rifle from a distance of one or
two feet, before running off into the night.40 CPT Seifert
suffered agonizing pain before he died from the gunshot wound.®!
During his attack on Pad 7 appellant was wounded by one of
his own grenades.?® As appellant limped away from murdering CPT
Seifert he encountered CPT Jerry Buchannan just outside of the
Tactical Operating Center (TOC) tents.?’ When CPT Buchannan
asked appellant what was happening, appellant responded that he
was “hit.”*" CPT Buchannan noticed that appellant was favoring

his knee and limping.?® CPT Buchannan told appellant to wait

3% R. 1361-63, 1373, 1389-93, 1402-04, 1408-09, 1413, 1423-26, 1428, 1434-39,
1449, 1451-52; PEs 23-28, 201, 233, 262, and 273-284.

% pPE 195 at 2.

R. 1471-72.

R. 1472-73.

R. 1473.

R. 1264, 1434, 1453, 1473-76, 1483, 14091.

R, 1337-38, 1417, 1429, 1477, 1802-03; PE 195.

R. 1516-17; PEs 197 and 198.

R. 1739,

Id.
R. 1740.



while he went to find medical assistance; however, when CET
Buchanan returned appellant was gone.?®
The Brigade believed that they were under enemy attack and

that their perimeter was compromised.®’ MAJ - - the

Brigade S5-2, began moving from area to area to set up a
perimeter and coordinate any response that might be necessary.®®
MAJ - enlisted the assistance of First Lieutenant (1LT)
Grant Sketo in setting up a perimeter around the ToC.?® 1LT
Sketo approached the Soldier on his left side, who turned out to
be appellant.®” When 1LT Sketo asked appellant what he was doing
on Pad 7, appellant told him, “I was using the latrine.”®! 1LT

Sketo assigned appellant a sector of fire,

and they waited
there until Sergeant First Class (SFC) Thomas Butler sent

appellant to a nearby bunker to push out the perimeter.”

When MAJ - went to brief COL - on the security
situation, COL - told MAJ - “This may have been one

of our own. 2d Battalion is missing an engineer soldier. His
name is Sergeant Akbar. . . . There’s some ammo missing.””® MAJ

- went back out to continue his security duties.’® MAJ

8 T1d.

T R. 1387, 1429, 1477, 1512, 1648, 1668, 1778.
¥ ». 1497, 1648-52, 1661-62.

9 R. 1496, 1653-54.

0 R. 1497-98.

lor, 1498,

2 T1d.

R, 1499.

R, 1678-79.

"> R. 1680.
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- approached a group of Soldiers at a bunker and asked them
to identify themselves.”® BAppellant identified himself as
“Sergeant Akbar.””’ MAJ - approached appellant and saw the
letters A-K-B-A-R on appellant’s helmet band.’® MAJ - moved
up behind appellant and tackled him to the ground.”® After
restraining appellant, MAJ - asked appellant if he bombed
the tents, and appellant confirmed that he did.®® MAJ - put
appellant under armed guard. A medic was called to tend to

appellant’s wounds, "

and appellant was taken into custody.

When appellant was apprehended he was found with the one
remaining M-67 and two remaining M-14 grenades in his protective
mask.®® The three M-14 canisters were discovered in appellant’s
JLIST bag.®® Appellant’s assigned weapon was immediately
confiscated by SFC Butler.® SFC Butler cleared a single round
from appellant’s rifle,® leaving twenty-six of a possible thirty

rounds in the magazine.®® One expended shell casing from an M-4

rifle was discovered in front of Tent 1,67 and two expended shell

1685-86.

1686,

1687.

1688.

1650.

1516-19.

1744-45, 1849, 15%26-28, 1950-51; PEs 77, 75, 180, 230.
1824, 1843; PrE 126.
1744.

1745, 1752.
1867-68; PE 144.
1781, 1809.

i
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casings from an M-4 rifle were found in front of Tent 3,68
accounting for the other three rounds. Ballistics analyses of
the bullets that wounded MAJ - and killed CPT Siefert, as
well as the casings recovered near Tents 1 and 3, confirmed they
were fired from appellant’s assigned M-4 rifle.® Appellant’s
uniform and hands were tested and contained the residue of both
M-14 and M-67 grenades.’® Appellant’s fingerprint was discovered
on the Pad 7 light generator that was shut off just before the
attack.’

The Federal Bureau of Investigation (FBI) obtained a
federal search warrant for appellant’s storage unit in
Kentucky.’® In the storage unit the FBI discovered appellant’s
computer which contained his diary.”? On 2 February 2003 (forty-
eight days before the murders), appellant wrote in his diary,
among other things, “I may have to make a choice very soon about
who to kill . . . . I will have to decide if T should kill my
Muslim brothers fighting for Saddam Hussein or my battle
buddies.”’ 0On 4 February 2003 (forty-six days before the
murders) appellant wrote, among other things, “I suppose they

want to punk me or just humiliate me. Perhaps they feel 1 will

R. 1836; PE 115.

R. 1563; PEs 52, 96a-b, 99, 140, 145, 146, 147, 191 at 2.
R. 1962-64; PEs 157, 158, 160, 194.

MR, 1707-08B, 1964; PEs 122, 155, 161, 196

R. 1977-79, 1984.

R. 1984, 1994; PEs 174, 192.

PE 176a at 2.


http:diary.73
http:Kentucky.72

not do anything about it. They are right about that. I am not
going to do anything about it as long as I stay here. But, as
soon as T am in Irag, I'm going to kill as many of them as
possible.”’?
The Trial

Appellant was represented throughout his entire trial by
MAJ _ and MAJ _76.77 In preparation for
trial, appellant received the assistance of no less than three
“mitigation specialists”: Ms. Deborah Gray, Ms. Scharlette

Holdman, and Ms. Scarlet Nerad.’® A report detailing Ms. Grey’s

investigation into appellant’s life history, complete with

" PE 176a at 1.
e MAJ _ was promoted to Lieutenant Colonel (LTC) and i1s presently the
Chair of the Criminal Law Department at The Judge Advocate General’s Legal

Center and School (TJAGLCS) (Government Appellate Exhibit {(GARE} 1 at 1). MAJ
left active duty and is presently a member of the U.S. Army Reserves,
as well as being selected for promotion to Lieutenant Colonel (Id.}). For

purposes of this brief, the Government will refer to trial defense counsel by
thelr ranks at the time of trial.

" R. 2. MAJ became a member of appellant’s defense team on 23
March 2003 and MAJ joined the defense team shortly after. Pretrial
Allied Papers, Request for Individual Military Counsel for the Case of United
States v. Hasan K. Akbar, dtd, 23 July 2004. In addition to MAJs

and appellant was represented by LTC and CPT

at the time of the Article 32 investigation {Appellate Exhibit (AE)
75) . Appellant released LTC [Jjj ana cer (R. 446). BAppellant
also hired two separate civilian counsel, Mr. (R. 2) and Mr.
(R. 29), during the motions stages of the trial, but released
them before trial on the merits began. R. 425-28, 768-70, 778-79; AE 180.

® pEs 129, 130, and 140. Ms. Grey was granted funding on 28 August 2003 for
400 hours of work, at $75.00 per hour (R. 547). Ms. Holdman was authorized
75 hours of work and an additional $10,000 on 24 June 2004 (R. 548-49). Ms.
Holdman's experience as a mitigation specialist and the executive director of
the Center for Capital Assistance {(CCA) is detailed in AE 132, Attachment A.
Ms. Holdman was referred to the defense team by the Federal Public Defender’s

Office in Nashwville, TN (AE 129). Ms. Nerad, also a member of CCA and a
Senior Mitigation Specialist according to Ms. Holdman (AE 132, Attachment A
at 14; AE 140), was assigned to the case in the fall of 2004 (R. 547). Ms.

Nerad, as well as the rest of the CCA, was authorized an additional $56,700
to assist appellant {(Convening Authority’s Memos dated 30 September 2004 and
16 November 2004).



family tree and year-by-year analysis, was submitted into
evidence at trial.”® oOn 20 February 2004, prior to referral,
trial defense counsel presented the convening authority with a
seven-page “Mitigation Report”®® and received a personal audience
with the convening authority.®!

Trial defense counsel did not present a lack of mental

responsibility defense.?®

Instead, trial defense counsel
presented evidence on findings and argued that appellant
suffered from a mental illness that negated his ability to form
the premeditated intent to kill.®? To this end, appellant and
the trial defense team received the assistance of several mental
health experts. Dr. (MAJ) David Walker, a forensic
psychiatrist, was appointed as a defense consultant on 9 May
2003.% Dr. wWalker was present during appellant’s R.C.M. 706
sanity board in March of 2003.% Though he did not testify, Dr.
Walker remained a defense consultant, continuing his
consultation even after leaving active duty.®®

Dr. Gregory Woods, a clinical neuropsychiatrist, was

appointed at appellant’s reguest as a defense mental health

® Defense Exhibit {(DE) C.

¥0 Allied Papers, Mitigation Report — SGT Hasan K. Akbar, dtd 20 February
2004.

** GAE 1 at 9-10.

2 Id. at 17-19; GAE 10 at 93; AE 183.

¥ Id.; R. 1211-12, 1219-20.

Allied Papers, Response to Defense Reguests in the Case of U.S. v. Hasan K.
Akbar, dtd 9 May 2003.

“ R. 2490.
% Allied Papers (ROT Veol. 11), Response to Defense Reguest for Continued
Appointment of Dr. David Walker..., dtd 3 March 2004; GAE 1 at 41-43,

10
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expert in June of 2004.%" Dr. Fred Tuton, a clinical
psychologist who conducted a 1986 psychological evaluation of
appellant, was appoilinted as a defense consultant on 28 January
2005 to assist Dr. Woods.®® Dr. Pamelia F. Clement, a
neuropsychologist, consulted with Dr. Woods and conducted
neuropsychological tests on behalf of the defense. ®?

Dr. Woods testified for the defense at trial during the
merits portion, giving his diagnosis and evaluation of
appellant.®® Dr. Woods testified that he testifies in only 7.6
percent of cases he is asked to consult on because he will not
testify if his findings conflict with the defense.? Dr. Woods
testified that he relied on his eight hours of interviews with
appellant, the Article 32 transcript, statements from
appellant’s roommate, the 1986 psychological evaluation, records
regarding appellant’s mother’s homelessness, appellant’s high-
school and college records, his Army medical records, the raw
data from the Minnesota Multiphasic Personality Inventory (MMPI)
administered to appellant, FBI interviews of appellant’s brother
Mustafa (which Dr. Woods testified was evidence of a family

history of mental illness), evidence concerning appellant’s

¥7 R, 2349; Allied Papers (ROT Vol. II), Response to Defense Request for

Appointment of Dr. George W. Woods..., dtd 25 March 2004,
% Allied Papers (ROT Vcl. 11, Response to Defense Reguest for Appointment of
Fred L. Tuton..., dtd 28 January 2004; GAE 1 at 41.

¥ GAE 1 at 43-44.
R, 2226-2421.

1

*L R, 2233,

11



father having depression and sleep problems, the military
discharge paperwork of appellant’s uncle, and a redacted copy of
a 2003 R.C.M. 706 sanity board report.?’ The full sanity board
report was purposefully not provided to Dr. Woods, in order to
avoid disclosure to the Government of appellant’s sanity board
statements under Military Rule of Evidence (M.R.E.) 302(b) (1).%
Dr. Woods testified that he had “everything that [he] needed.”®*
The sanity board report provided to Dr. Woods listed the
battery of neuropsycholcogical testing administered to appellant
by Dr. _, the sanity board neuropsychologist, and
reviewed by Dr. - as part of her consultation with Dr.
Woods on behalf of the defense.” Dr. Woods testified that he
coordinated with a psychologist in interpreting this testing
data.’® Dr. Woods testified about which testing he relied on in
his evaluation of appellant, stating that the “most important
objective testing was the Minnesota Multiphasic Personality

737

Inventory, which Dr. Woods discussed at length during his

testimony. Dr. Woods gave a differential diagnosis during his

%2 R, 2217, 2240-42, 2314-17.

R, 2217, 2316-23, 2438-40. Appellant discloses for the first time on
appeal the unredacted sanity board report. Defense Appellate Exhibit (DAE)
BB (Defense Appendix (DA) 250-53).

R, 2319.

> DAE M (DR 48-63); DAE BB (DA 250-53).

¢ R, 2323-24,

R. 2264.
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\

testimony of “a schizophreniform spectrum, “schizotypal

12499

disorder, and “schizoaffective disorder, ”!°® which he

characterized as “disorders of perception.”!” Dr. Woods then
offered an opinion as to how appellant’s symptoms may have
impacted his actions on the day of the murders, by stating that
he thought “those symptoms allowed [appellant] to be overwhelmed
emotionally and to really not think as clearly, to not
understand, and just to be overwhelmed emotionally.”!'??

Dr. Woods acknowledged during his testimony that the 2003
R.C.M. 706 sanity board did not find appellant was

3

schizophrenic,!'®® nor did the sanity board find that appellant

4

had schizotypal or schizoid personality disorder.'® Dr. Woods

confirmed that he also was not diagnosing appellant as a
schizophrenic, but that he was “concerned that he may be.”'%

Dr. Woods admitted that he never “put an Axis I name on Axis I

symptoms.”'"® Dr. Woods testified that appellant understood the

" R. 2283-87; See also American Psychiatric Association: Diagnostic and
Statistical Manual of Mental Disorders, Fourth Edition, Text Revision.
Washington D.C., 2000 {hereafter DSM IV-TR) at 317-19.

% R, 2287; See DSM IV-TR at 637-701.

10 R. 2290; See DSM IV-TR at 319-23.

iR, 2286,

182 R, 2292.

03 See DSM IV-TR at 297-343.

104 R, 2329-209.

WY R, 2331,

158 R, 2349.
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7

lethality of the grenades'”” and that he understood the natural

B

consequences of his acts.'®® He also stated:

I think the idea that a name somehow defines the

work is inaccurate. What is accurate are the

symptoms that Sergeant Akbar shows. The fact

that it may not be called schizophrenia or what

have you is, in the long run, less important

because a person can be schizophrenic and not be

paranoid for example. So I think the real issue

is: What are the symptoms that [appellant] has

shown consistently. The fact that it’s not - it

may not be called schizophrenia is not clinically

relevant.!®®

Also testifying for the defense was Dr. Tuton, the clinical

psychologist who conducted the 1986 psychological evaluation of
appellant that Dr. Woods relied on in his assessment.'!’ Dr.
Tuton’s evaluation was in reference to allegations of sexual
abuse in appellant’s family when appellant was a child.'!'’ Based
upon his clinical evaluation and testing, Dr. Tuton diagnosed
appellant in 1986 as having “an adjustment disorder with
depressed mood associated with a mixed specific developmental
disorder.”'” Dr. Tuton did not testify that appellant’s
adjustment disorder was a severe mental disease or defect or

that appellant was ever incapable of appreciating the nature,

quality, and wrongfulness of his actions.

107

Id.
08 p, 2351,

109 g 2357,

0 R, 2013-65; DE D.

R, 2017.

12 R, 2019-37. See DSM IV-TR at 679-83.
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Dr. - _ who was the forensic psychiatrist

that conducted appellant’s 2003 R.C.M. 706 sanity board, also
testified regarding appellant’s mental health.'!® bDr. -
testified that Dr. _ a\licensed neuropsychologist,
conducted the psychological testing for the sanity board; that
the test results were included in the full report; and that Dr.
Woods utilized those tests in his evaluation.''® Dr. -
testified that the only mental defect appellant suffered from at
the time of the murders was a dysthemic disorder, which “is a

low-grade, long-standing depression.”!®

Appellant’s dysthemic
disorder was not considered a “severe mental disease or defect,”
appellant could appreciate the criminality of his conduct, and
appellant had the ability to premeditate.'!®

Any additional facts necessary for the disposition of this

appellant are set forth in argument.

2484.

2490, 2492, 2508-13.

2493, 2499. See DSM IV-TR at 376-80.
2493, 2499-2500, 2515.

114
115
1186

el v R e

15



Assignments of Error

I.

SERGEANT HASAN K. AKBAR WAS DENIED HIS RIGHT
TO THE EFFECTIVE ASSISTANCE OF COUNSEL, AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, AT EVERY
CRITICAL STAGE OF HIS COURT-MARTIAL.

Standard of Review

An allegation of ineffective representation presents a

mixed question of law and fact which the Court reviews de

novo.''” Counsel at the trial level are presumed competent by

18

our appellate courts.' As the United States Supreme Court

makes clear “[jludicial scrutiny of counsel’s performance must

be highly deferential.”!!®

Moreover, the effectiveness of
counsel is determined by reviewing the overall performance of

counsel throughout the proceedings.120

W7 United States v. Mazza, 67 M.J. 470, 474 (C.A.A.F. 2009) (citation

omitted).

74, at 474-75 (citations omitted).

19 strickland v. Washington, 466 U.S. 668, 689 (1984). The Supreme Court
further elaborated that:

A fair assessment of attorney performance requires that
every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from
counsel's perspective at the time. Because of the
difficulties inherent in making the evaluation, a court
must indulge a strong presumption that counsel's conduct
falls within the wide range of reasonable professional
assistance; that iz, the defendant must overcome the
presumption that, under the circumstances, the challenged
action might be considered sound trial strategy. Id. at
689-90.

120 United States v. Murphy, 50 M.J. 4, 8 (C.A.A.F. 1998).

16



In Strickland v. Washington, the Supreme Court provided the
legal standard for reviewing claims of ineffective assistance of
counsel. First, appellant “must show that counsel’s performance
was deficient. This requires showing that counsel made errors
so serious that counsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance pFejudiced
the defense. This requires showing that counsel’s errors were
so serious as to deprive the defendant of a fair trial.”'! The
military justice system developed a three-pronged framework for
analyzing whether an appellant has overcome the presumption of
competence:

1. The appellant must prove his allegations are
true; “and, if they are, is there a reasonable
explanation for counsel’s actions in the defense
of the case?”

2. If the allegations are true, appellant must
prove that his defense counsel’s “level of
advocacy flell] measurably below” an objective
standard of reasonableness. That is, whether the
defense counsel’s performance fell significantly
below what we ordinarily expect from “fallible
lawyers.”

3. Y“If defense counsel was ineffective, 1s there
‘a reasonable probability that, absent the
errors,’ there would have been a different

result.” Were “the errors . . . so serious as to
deprive the defendant of a fair trial?”'*

12V strickland, 466 U.S. at 687.
22 pynited States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991) (citations omitted).

17



Military courts firmly established that appellant must
first raise a colorable claim warranting further inquiry,'**® and
in order to prevail “must present more than a prima facie case

to meet his very heavy burden.”*

The prejudice prong requires
appellant to show, even in a capital case, a “‘reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.’”'?®
Therefore, even if defense counsel’s performance was deficient,
appellant is not entitled to relief unless he was prejudiced by

that deficiency, '

have been convicted and sentenced to death.?®?’

123 nited States v. Lewis, 42 M.J. 1, 4 (C.A.A.F. 1995).

128 ynited States v. Young, 50 M.J. 724 n.3 (Army Ct. Crim. App. 1399) {citin
United States v. Crum, 38 M.J. €63, 666 n.3 (A.C.M.R. 1993), aff’d, 43 M.J.
230 {C.A.A.F. 1995)).

125 smith v. Spisak, 130 S.Ct. 676, 685 (2010) (quoting Strickland, 466 U.S.

694) .

‘% United States v. Quick, 59 M.J. 383, 385-86 (C.A.A.F. 2004} (citing
Strickland, 466 U.5. at €87).

127 spisak, 130 S.Ct. at 685; Loving v. United States, 68 M.J. 1, 7 (C.A.A.F.
2009y, cert. denied,  U.S. , 2010 WL 621383 (October 4, 2010).

18
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A. SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL, AS GUARANTEED BY THE
SIXTH AMENDMENT AND DENIED HIS RIGHT TO REPRESENTATION
BY COUNSEL QUALIFIED UNDER 18 U.S.C. § 3599 (2006), IN
VIOLATION OF HIS RIGHTS UNDER THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE
36, UCMJ, WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO
SEEK THE APPOINTMENT OF QUALIFIED COUNSEL TO REPRESENT
SERGEANT AKBAR IN THIS CAPITAL COURT-MARTIAL.

Law and Argument

It is not clear how the trial defense counsel could have
been qualified under 18 U.S.C. § 3539 when the statute did not

exist at the time of his trial in 2005.%%®

In existence at the
time of appellant’s trial was 18 U.S.C. § 3005, which stated
that “[wlhoever is indicted for treason or other capital crime
shall be allowed to make his full defense by counsel; and the
court before which the defendant is to be tried, or a judge
thereof, shall promptly, upon the defendant’s request, assign 2
such counsel, of whom at least 1 shall be learned 1in the law
applicable to capital cases, and who shall have free access to
the accused at all reasonable hours.” By the statute’s express
terms, it does not apply to trial by courts-martial, but only to
those defendant’s “indicted” in an Article III court. The Court

of Appeals for the Armed Forces (CAAF) has expressly declined to

hold that the federal statute applies to courts-martial, finding

18 As the headnote to Assignment of Error I.A. indicates, this statute did not
become law until 9 March 2006, nearly a full year after appellant’s court-
martial.

18



129

it merely “instructive. Appellant cannot be denied a right

he does not have.

Appellant does not provide any discussion or analysis of 18
U.S.C. §§ 3005 or 3599, but instead relies almost exclusively on
the 2003 American Bar Association Guidelines for the Appointment
and Performance of Counsel in Death Penalty Cases (2003 ABA
Guidelines) as an exhaustive list of what makes a defense

a

counsel “learned” in the laws of capital cases.'? However, as

CAAF noted in both United States v. Murphy and United States v.

31

Loving, ! the ABA does not have the authority for determining

the qualifications of defense counsel practicing before a court-
martial. Congress expressly granted that authority to the Judge

2

Advocates General.'? Furthermore, the statute itself states

that “the court shall consider the recommendation of the Federal
Public Defender organization, or, if no such organization exists
in the district, of the Administrative Office of the United

States Courts.”!3

The language of the statute makes clear that
the courts, not the ABA, make the final determination of whether
a particular counsel is “learned” in the laws of capital cases.

[Tlhe question as to the qualifications required of learned

counsel [under 18 U.S5.C. § 3005] is less than clear-cut and the

122

130

Murphy, 50 M.J. at 9.

Appellant’s Brief (AB) at 26-43.

* Murphy, 50 M.J. at 9 (citing United States v. Loving, 41 M.J. 213, 300
(C.A.A.F. 19%4), aff’d, 517 U.&. 748 {(1996)).

2 gcMJ art. 27(b) (2).

2% 18 U.5.C. § 3005.

20



question whether an individual lawyer qualifies as learned
counsel may depend on circumstances that vary markedly from case
to case.”'?
Appellant attempts to do with the 2003 ABA Guidelines that
which the Supreme Court expressly prohibited; treating them as
“inexorable commands” that all defense attorneys must follow.'?
“Strickland stressed, however, that ‘American Bar Associlation
standards and the like’ are ‘only guides’ to what reasonableness

#1368 wyghat we have said of state

means, not its definition.
requirements is a@ fortiori true of standards set by private
organizations: ‘[W]lhile States are free to impose whatever
specific rules they see fit to ensure that criminal defendants
are well represented, we have held that the Federal Constitution
imposes one general requirement: that counsel make objectively
reasonable choices.’”'?’

As CAAF noted in Murphy, while the ABA Guidelines and
civilian federal law are “instructive,” the adequacy of
counsels’ representation 1s Jjudged by their actual performance,
8

and not any per se rules established by outside organizations.?!’

This approach is consistent with long-standing Supreme Court

In re Sterling-Suarez, 323 F.3d 1, 2 (1° Cir. 2003).
5 Bobby v. Van Hook, 130 $.Ct. 13, 18 (2009).
614, (citing Strickland, 466 U.S8. at 688).
37 1d. (citing Roe v. Flores-Ortega, 528 U.S. 470, 479 (2000)).
135 Murphy, 50 M.J. at 9-10 (citing United States v. Cronic, 466 U.3. 648
(1984)).

21



9

precedent.!? Therefore, the standard for determining if

appellant received effective assistance of counsel under the
Sixth Amendment is whether trial defense counsel made
objectively reasonable choices during the course of their

representation of appellant.

140

Unlike Murphy, the counsel in this case provided a very

detailed listing of their trial experience and their knowledge

1

concerning capital litigation,'*" and the record demonstrates

that knowledge and ability in action. MAJ _ and MAJ

- requested and received numerous experts that ensured they

had sufficient resources to prepare for appellant’s case.?

Trial defense counsel consulted with numerous outside experts in

the area of capital litigation.'®® Trial defense counsel

litigated numerous motions that reflected heightened knowledge

4

of the law concerning capital litigation,'®® including arguments

3% cronic, 466 U.S. at 665 (“The character of a particular lawyer’s experience
may shed light in an evaluation of his actual performance, but it does not
Justify a presumption of ineffectiveness in the absence of such an
evaluation.”)

MO Murphy, 50 M.J. at 9 (“Nothing in the record of trial gives any indication
of the training, experience, or abilities of [Murphy’s] counsel. The record
of trial does not tell us the number of cases each counsel had tried, how
long counsel had been admitted to a state bar, or whether either had actually
represented a client in a contested felony case involving voir dire
examination of witnesses, cross-examination, or opening and closing
statements.”).

Ml g, 12-16. 1In their affidavit, trial defense counsel also provide this
court a more detailed listing of their impressive qualifications at the time
of trial as well as their additional training and ressarch into capital
litigation. See GAE 1 at 22-31.

12 R, 15.

"3 GAE 1 at 28-31; GAE 6.

Y9 Jackson v. United States, 638 F. Supp.2d 514, 538-39 (W.D.N.C. 2009)
(District Court took note of the numerous pleadings filed by trial defense
attorney in assessing his competence.)

22



45 1 146
’

concerning Due Process,'?® attacking the capital referra as
well as challenging the constitutionality of the death penalty
under the UCMJ.' Appellant raises many of these same
arguments, some nearly verbatim, on his appeal before this
Court. It is clear from the record that MAJ _ and MAJ
- were properly trained and prepared in the area of capital

litigation.

1% AEs V (“Heightened Due Process”); XIX (“Bar Witherspoon Challenges”); LV
(“Bar Victim Impact Testimony”).

Y6 AFs LIX, LXI, LXIII; and LXV.

7 aRs LXVIT, LXIX, LXII, LXXITI, LXXXIII, LXXXVIII, XC, XCIV.

23



Cc.'%® SERGEANT AKBAR WAS DENIED HIS SIXTH AMENDMENT
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE
TRIAL DEFENSE COUNSEL FAILED TO CHALLENGE FOR CAUSE
ANY PANEL MEMBERS, EVEN THOUGH COUNSEL HAD MULTIPLE
CAUSAL REASONS INCLUDING ACTUAL BIAS, IMPLIED BIAS, AN
INELASTIC OPINION AGAINST CONSIDERING MITIGATING
EVIDENCE AND ON SENTENCING, AND PANEIL, MEMBERS'’
DETAILED KNOWLEDGE OF UNCHARGED MISCONDUCT THAT THE
JUDGE SPECIFICALLY RULED INADMISSIBLE.

IX 149

THE MILITARY JUDGE, BY FAILING TO SUA SPONTE
DISMISS FIFTEEN DIFFERENT PANEL MEMBERS FOR
CAUSE, ON VARIOUS GROUNDS, INCLUDING ACTUAL
BIAS, IMPLIED BIAS, AN INELASTIC OPINION
AGAINST CONSIDERING MITIGATING EVIDENCE AND
ON SENTENCING, AND DETAILED KNOWLEDGE OF
UNCHARGED MISCONDUCT THAT THE JUDGE
SPECIFICALLY RULED WOULD NOT COME INTO
EVIDENCE, DENIED APPELLANT A FAIR TRIAL.!%

As an initial matter, appellant’s allegation in Assigned

Error I.C. that trial defense counsel “failed to challenge for

151

cause any panel members is factually inaccurate. The defense

did not oppose the Government’s removal of Major _

Sergeant Major - and First Sergeant _152 The defense
team then moved to challenge for cause Major _ and that

unopposed challenge was granted.153

% Because many of appellant’s arguments concerning Assigned Errors I1.B, I.E,

and I.F. overlap the Government will consolidate its response to those
allegations below.

1% Appellant labels this Assigned Error “VIX” in his brief but appears to mean
“IX.” AB at 362. For clarity, the Government has renumbered it.

3¢ The Government’s response to Assigned Error IX is consolidated here with
Assigned Error I.C., as the two serve as multiple attempts to make the same
argument. Appellant admits the facts are the same for the two assignments of
error although in “some instances with a different gloss.” AB at 362 n.63.
! BB at 85.

PTR. 1171,

YR. 1174-75.
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Standard of Review

The challenge of a member for cause raised for the first

54

time on appeal is reviewed for plain error.’ Appellant

concedes plain error is the appropriate standard of review for

his arguments regarding trial defense counsel and the military

5

judge.15 The plain error standard is met when “ (1) there 1is

error, (2) the error is plain or obvious, and (3} the error

results in material prejudice to a substantial right of the

156

accused. Appellant has the burden of demonstrating plain

error.ﬁ7

In order for plain error to be found, appellant must first

158

establish that an error occurred. An error is a “deviation

159

from a legal rule. A complete plain error analysis is not

required if there was no error.'®

Appellant fails to show that either the trial defense

counsel or the military judge committed error by not challenging

154

United States v. Ai, 49 M.J. 1, 5 {(C.A.A.F. 1998) (citing United States v.
Velez, 48 M.J. 220, 225 {(C.A.A.F. 1998) (stating the defense counsel did not
even challenge the member and finding the military judge committed no error
in not removing the member)). See also R.C.M. 912(f) (4}, Manual for Courts-
Martial (MCM), United States (2002 ed.).

** pAB at 86, 114 n.l7, 363, 366.

1% United States v. Mullins, 69 M.J. 113, 116 (C.A.A.F. 2010).

United States v. Jones, 68 M.J. 465, 473 n.11 (C.A.A.F. 2010) {(citing
United States v. Powell, 495 M.J. 460, 464-65 (C.A.A.F. 1998) (stating that
under a plain error analysis, appellant has the burden of persuading the
court below that there was plain error)).

1% United States v. Terlep, 57 M.J. 344, 347 (C.A.A.F. 2001} {(citing United
States v. Barner, 56 M.J. 131, 138 n.5 (C.A.A.F. 2001) (holding a complete
plain error analysis is not required if there was no error)).

1% pnited States v. Harcrow, 66 M.J. 154, 156 (C.A.A.F, 2008) (citing United
States v. Olano, 507 U.S. 725, 732-33 (1993;).

Y% Barper, 56 M.J. at 138 n.5.

157
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or removing certain panel members based on actual bias or
implied bias. Appellant further fails to conduct a complete
analysis by failing to demonstrate, or even argue, that any
alleged error was plain and obvious or prejudicial under the
three-part plain error test.
Law

R.C.M. 912(f) (1) (N) provides that a member must be excused
whenever he should not sit “in the interest of having the court-
martial free from substantial doubt as to legality, fairness,

7161

and impartiality. This rule encompasses challenges based

upon both actual and implied bias.!®?

Grounds for challenge
under this rule may include situations where the member has a
direct perscnal interest in the result of trial; is closely
related to the accused, a counsel, or a witness; has
participated as a member or counsel in a closely related case;
has a decidedly friendly or hostile attitude towards a party; or
has an inelastic opinion concerning an appropriate sentence for
the offense charged.'®

Actual bias exists where any bias “is such that it will not

yield to the evidence presented and the judge’s instructions.!®

181 poCc.M. 912(fY (1) (N).

Y2 pynited States v. Bagstad, 68 N.J. 460, 462 (C.A.A.F. 2010).

183 R.C.M. 912 (f) (1) (N) discussion.

Y4 pnited States v. Leonard, 63 M.J. 398, 401-02 (C.A.A.F. 2006) {citing
United States v. Napoleon, 46 M.J. 279, 283 (C.A.A.F. 1997)).

26



Actual bias is reviewed through the eyes of the military judge

or the court members.'®

Implied bias exists when “regardless of an individual

member’s disclaimer of bias, most people in the same position

166

would be prejudiced. The test for determining an R.C.M.

912 (f) (1) {(N) challenge for implied bias is objective and “viewed

through the eyes of the public, focusing on the appearance of

11167

fairness. The “hypothetical ‘public’ is assumed to be

17168

familiar with the military justice system, and a “reasonable,

169 7170

disinterested layman “considering the record as a whole.

In carrying out this objective test, the Court determines
“whether the risk that the public will perceive that the accused

received something less than a court of fair, impartial members

is too high.”!"!

Challenges for actual bias or implied bias are evaluated

based on the totality of the circumstances.!’ Importantly, CAAF

has "“determined that when there is no actual bias, implied bias

should be invoked rarely.”'’”’

Y9 1d. at 402.

'$¢ Ragstad, 68 M.J. at 462.

7y

168 Td.

162 Napoleon, 46 M.J. at 283,

V9 pnited States v. Townsend, 65 M.J. 460, 465 (C.A.A.F. 2008) {(stating a
reasonable observer, considering the record as a whole, would have harbored
no gquestions about the member’s neutrality, impartiality, and fairness).
Ul 74,

Y2 Bagstad, 68 M.J. at 462.

Leconard, 63 M.J. at 402.

172
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Argument

BA. Neither the trial defense counsel nor the military judge had
good cause to challenge the members.

Appellant’s assertions cof error regarding the panel members

are not supported by the record or the law.1"?

Appellant fails
to demonstrate how either the defense counsel'” or the military
judge176 committed legal errcr as required under a plain error
analysis. To do so, appellant must show that there was actual
bias or implied bias to serve as a basis for challenging a
particular panel member. Ncne of the panel members mentioned by
appellant would satisfy the tests for either actual bias or
implied bias.

Appellant’s myopic view of the record and selective culling
of portions of veoir dire fails to establish plain errcr. The
record shows that the members were impartial and committed to
reaching a decision based sclely on the evidence and law.
Furthermore, appellant’s hypothetical member of the public for
an implied bias analysis looks like an interested, passionate
member of the defense bar. Appellant’s argument seems to
suggest that implied bias is presumed in a capital case and this

is, of course, nowhere to be found in the law.

7% pappellant makes essentially the same argument regarding the same nine panel
members in both Assigned Errors I.C. and IX with the “different gless” for

the particular Assigned Error. AB at 362 n.63.

7P R.C.M. 912 (f) {3) describes the procedure by which a party makes a challenge
tc a panel member.

78 R.C.M. 912(f) (4) states that a military judge may, in the interest of
justice, excuse & member against whom a challenge for cause would lie.

28



src

Appellant argues SFC - had an “inelastic opinion on

w177

sentencing as he supposedly would “not consider evidence in

mitigation”!’®

and "misinterpreted the meaning of
rehabilitation.”'”® Appellant also transforms SFC -

180

difficulty sleeping into possible “mental health issues and

describes him as someone “wrestling with his own demons.”'®!

Appellant also attempts to make much out of SFEC - being in

the same company-sized unit.'%

In fact, SFC - stated he would consider life without

3

the possibility of parole as a sentence.'®® He said he would

consider evidence of appellant’s mental condition®® - something

of value to the defense since they hoped to focus on diminished

5

mental capacity and mental health.!® He said he would follow

the judge’s instructions on the full range of punishments;'®®

187

would give appellant a fair trial; that nothing would impair

his impartiality;'®® he would not form an opinion on sentencing

" AB at 93.
‘AR at 91.
7% AR at 92.
180 AR at 394.
bo1d.

82 BB at 95.
183 g 1134.
Id.

185 cAE 1 at 8.

° R. 1136.
87 R, 814.
%8 R, 816,
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 and he would be fair in

until he heard all of the evidence;'®
determining an appropriate sentence.'’ SFC - also said,
despite appellant’s fear of him being in his company-sized unit

! There is

at Fort Bragg, that he did not even know appellant.®’
no evidence of actual bias and a reasonable, disinterested
member of the public consulting the entire record would in no
way question the impartiality of SFC -
MAJ

Appellant argues MAJ _ had an inelastic “attitude
towards sentencing”!?® because of his “eye for an eye”193 formula,
and -~ exhibiting more amateur psychology by appellant - attempts
to argue MAJ _ had a “personal emotional connection”'®*
to this case. Yet, MAJ _ said that he would want there
to be more than one murder before considering the death
penalty®® - certainly not an example of an inelastic opinion on
sentencing from appellant’s perspective and not an “eye for an

"

eye. He said he would consider life without the possibility of

6

parole;*® would not form an opinion on punishment until all of

the evidence is received;'®” and would reach a sentencing

189 g, 819-20.
156 p. 820.

19t m, 812,

% r, 95

193 AR at 95.

1 AR at G6.
195 n . 987-88.
1% R, 988,
YR, 820.

30



198

decision on an 1individual basis. In fact, the Government

attempted to challenge MAJ _ for cause based on his
negative views of the death penalty, but the defense objected

d.'®® There is no evidence of actual

and the challenged was denie
bias and a reascnable, disinterested member of the public

consulting the entire record would in no way question the

impartiality of MAJ _
sec

Appellant argues SFC _ formed a pre-conceived

opinion that appellant was guilty.?"

However, the record does
not support appellant’s arqument. SFC _ said that he did
not maintain any position on appellant’s guilt; he could set
aside all pre-conceived notions; he agreed that not everything
published in the media is necessarily true; he agreed that
appellant is presumed innocent; and he promised to follow the
judge’s instructions.’”™ srcC [l 21sc said that he was
Roman Catholic and the death penalty is a last resort®’ - a
member that could be beneficial to the defense in a case very

3

much about avoiding the death penalty.?’ There is no evidence

of actual bias and a reasonable, disinterested member of the

198 m, 820-21.
2R, 1172-74.
299 AB at 99.

?Q R, 1139-40.
2 p. 1149,
203 GAR 1 at 46.



public consulting the entire record would in no way question the

impartiality of SFC _

LTC

Appellant argues LTC _ had a “clear bias against

#2904 The record does not support

mental health professionals.
appellant’s argument. LTC _ said that he would not give
the testimony of psychiatrists or psychologists any more weight
than other witnesses.?” LTC _ father was a practicing
psychotherapist and social worker, and LTC _ agreed that
evidence of mental illness impacts a sentencing decision because
“sometimes when events start going down a certain path, that
train just keeps building and building. And really it has --

they have no control over events that follow.”?%

Contrary to
appellant’s argument, LTC _ never said that he would
give less credence to psychotherapy and never demonstrated a

7207 35 a science. There is no

“prejudice against psychotherapy
basis for actual or implied bias.
LTC
Appellant argues LTC _ supposed reluctance in

setting aside her personal knowledge about mental health had a

taint of implied bias.”’®® Yet, she said that she would base her

204

[us]

at 99.

971.

975-7a, 978-70,
at 100.

B at 102.

ar
205

206

207

e - R
mo. .
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decision on the evidence presented during the court-martial?®?
and she would follow the judge’s instructions.®!® She said she
could give appellant a fair trial; there was no matter to impair
her impartiality; and she would form no opinion until all of the
evidence was received.?! There is no evidence of actual bias
and a reasonable, disinterested member of the public consulting
the entire record would in no way question the impartiality of
vrc [
LTC

Appellant argues that LTC - should have been challenged
because he was a former deputy commander in appellant’s brigade
and may have seen information about the case in his position.?!'?
However, LTC - made clear that he saw nothing other than
what was presented on a matrix and did not recall any details.
LTC - disclosed this information himself during voir dire to

4

ensure there was no appearance of partiality.? He was never

briefed on the case and knew none of the facts of the case.?!

He did not know any more than any other panel member in this

case. There is no evidence of actual bias and a reascnable,

965.

R

I

R. 814-18.
AB at 104.
R. 883.

R. B82.

R. BB4.

33



disinterested member of the public consulting the entire record

would in no way question the impartiality of LTC -

cre

Appellant argues there is implied bias because LTC -

is the brother of the commander of the 10lst Airborne Division

1216

(Air Assault) at the time of appellant’s tria and because he

may have seen some case-related documents when he worked at the

Pentagon.?"’

In fact, his brother was not in command at the
101st before, during, or after the attacks, or even when
appellant was also assigned to the unit, since General Petraeus
transferred the case to Fort Bragg while he was still in
command.?'® LTC - said he felt no pressure from his
brother’s position and never discussed the case with his
brother.?® LTC - also recalled no details about this case

0

from his time at the Pentagon.22 No objective, disinterested,

reasonable member of the public with access to the entire record

would question LTC _ impartiality.

‘16 AR at 104-05.

9 nB at 105,

“18 AE 30 at enclosure 1; R. 910.
29 r.o910.

220 r. 918,
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vrc [

Appellant claims LTC _ had a clear bias towards
appellant’s Islamic faith.””’ 17C [ stated that his views
on Islam would not affect his ability to be impartial and he
would be fair minded.??” Appellant’s other claims regarding LTC
_ lack merit and also fail to meet the test for either
actual or implied bias.

CSM
Appellant argues CSM - was biased because he

misunderstood the concept of reasonable doubt.?*®?

Appellant
claims that there was no further inguiry into CSM _
statement that life without the possibility of parole was an
appropriate punishment if “all the facts aren’t there.”??
However, the record directly rebuts appellant’s argument. Trial
defense counsel followed up with CSM - to clarify his
statements to the trial counsel, asking what the “other factors”
were in considering if death were an appropriate punishment once
a finding of guilty beyond a reasonable doubt is rendered.?®’

CSM - stated that he would still have to consider the

“mental status of the individual” because “we have to look at

the -- what was the individual thinking about; what was going on

221 AR at 106.
222 @, 945-486.

2 AB at 111.
“" AD at 110 {citing R. 1066).
2R, 1073,
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during the time of the event: and what would have -- what would
have caused the individual to commit this type of crime,”??® CSM
_ answers, when viewed in context, demonstrate the
understanding that not all “facts” are adduced during findings,
and that additional facts on sentencing are relevant. CSM
- never intimated, as appellant suggests, that he would
convict someone on a lesser standard of proof in order to
achieve a lesser sentence. There is no merit toc appellant’s
assertions and his claims do not come close to either actual or
implied bias.

Uncharged Misconduct and Personal Reactions

Appellant also argues that multiple panel members were

aware of uncharged misconduct and had personal reactions to the

227

news of his charged offenses. The argument is without merit.

Every panel member stated that he or she could give appellant a

fair trial;?*® no matter would impair, or appear to impair, their

229

impartiality; they would presume appellant innocent until

legal and competent evidence proved his guilt beyond a

230

reasonable doubt; they would form no opinicns until receiving

R. 1073-74.

227 AR at 111, 113,
28 R, R14.

2% R, 816,

20 R, 817,
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all the evidence;231

and they would be fair on an appropriate
punishment. There certainly was no actual bias in this case.
CAAF has also “determined that when there 1s no actual
bias, implied bias should be invoked rarely.”?*? The law
recognizes panel members, as members of society and as part of
the “human condition,” are likely to have strongly held personal

views on certain kinds of conduct.?®?

“The question is not
whether they have views about certain kinds of conduct and
inclinations regarding punishment, but whether they can put
their views aside and judge each particular case on its own

merits and the law."?3*

A “reasonable observer, considering the
record as a whole, would have harbored no questions about the
panel member’s neutrality, impartiality, and fairness” and thus
there is no implied bias in this case.?®

Bppellant fails to demonstrate error as required in making
a plain error analysis. He selectively chooses portions from
the record and fails to tether them to any applicable law.
Bppellant fails to demonstrate any actual or implied bias of any

member he highlights and thus fails to show any error by defense

counsel or the military judge. Appellant received a fair trial

2% OR, 818,

232 peonard, 63 M.J. at 402.

United States v. Elfayoumi, 66 M.J. 354, 357 (C.A.A.F. 2008).
23414,

5 Tmownsend, 65 M.J. at 465.



from an impartial panel. He therefore fails to show any error -
let alone plain error - in this case.

B. Trial defense counsel’s strategy regarding challenges for
cause during voir dire was reasonable - as well as wise - and
thus should not be second-guessed by this Court.

Courts will not “second guess” on appeal strategic or
tactical decisions made by a defense counsel unless there was no

reasonable or plausible basis for the defense counsel’s

6

actions.?? If trial defense counsel had a “reasonable trial

7

strategy,” actions taken pursuant to that strategy will not be

deemed ineffective,??’

An attorney’s actions during veir dire
are considered to be matters of trial strategy and a strategic
decision cannot be the basis for a claim of ineffective
assistance unless counsel’s decision is shown to be so ill-
chosen that it permeates the entire trial with obvious

8

unfairness.?’® Appellant even acknowledges that there is no

ineffective assistance of counsel if there is a “showing of a
strategic decision, "?%*
There is no doubt trial defense counsel acted strategically

during voir dire with the use of challenges. 1In fact, it was

their strategy to “keep anyone who did not have a clear basis

23 ynited States v. Anderson, 55 M.J. 198, 202 (C.A.A.F. 2001) {quoting
United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1893)).

! United States v. Ingham, 42 M.J. 218, 224 (C.A.A.F. 1995).

¥ Miller v. Webb, 385 F.3d 666, 672-73 (6th Cir. 2004).

2% AB at 87.
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7240 This strategy was driven by

for a challenge for cause.
defense counsel’s discussion with Lt. Col. Dwight Sullivan, an
expert on the military death penalty,??' documentation they read

2 It was

on capital voir dire, and their reading of case law.?*’
their strategy to maximize the numbers on the panel in order to
increase the propbability that at least one panel member - the
“ace of hearts” - would not vote for death.?®® The defense
counsel executed this strategy and ended up with a panel of 15

4

members . 2 They challenged one member for cause and did not

object to three others to ensure those clearly bilased were kept

1.2% Dpefense counsel had a clear strategy and
g

off the pane
executed it.
Defense counsel’s strategic decision to. keep as many
members with no clear bias on the panel was both reascnable and
wise. It was based on literature documenting how removing
members reduces the statistical chance of finding the one vote

236 The strategy was also

necessary to avoid a death sentence.
based on case precedent in which it was noted that “little

mathematical sophistication is required to appreciate the

profound impact in this case of reducing the court-martial panel

0 GAE 1 at 44,

“l GRE 1 at 24, 29.

22 GRE 1 at 44-45.

3 GAE at 45-46.

204 74

245 14,

2486 Dwight H. Sullivan, Playing the Numbe
Military Death Penalty, 158 Mil. L. Rev.
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7247 w75 use a simple metaphor, if appellant’s only chance

size.
to escape the death penalty comes from his being dealt the ace
of hearts from a deck of 52 playing cards, would he prefer to be
dealt 13 cards or 827°*® The defense agreed with this logic and
did everything they could to maximize the numbers on the panel

77249

to find appellant’s “ace of hearts. Appellant’s case was not

#2350 The best service the defense could provide

a “whodunit.
appellant was to pursue a defense strategy aimed at avoiding a
death sentence. Maximizing the number of members not clearly
biased on the panel was one of the most effective ways to do
that. Defense counsel even thought they had found their “ace of
hearts” when the panel requested instructions on
reconsideration.?*!

This strategy — and the case law the defense relied upon -
was quite prescient as the appellate defense bar has alleged
ineffective assistance of counsel in another capital case for
defense counsel challenging too many members and thus reducing
7252

the probability of finding the “ace of hearts. This is

further proof that the strategy was reasonable.

2 pnited States v. Simoy, 46 M.J. 592, 625 (A.F. Ct. Crim. App. 1996)
{Morgan, J., concurring), rev’d, 50 M.J. 1 (C.A.A.F. 1998) {(reversing on the
ground that the military judge gave erroneous instructions to the panel and
not on the issue of voir dire).

248 14

“% GAE 1 at 45-46.

Y GAE 1 at 1.

2l GAE 1 at 46.

2% gSee United States v. Walker, 66 M.J. 721, 759 (N.M. Ct. Crim. App. 2008)
(Assigned Error XXII - Appellant received ineffective assistance of counsel
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Appellant also argues it was ineffective assistance of

counsel not to challenge the pan