IN THE UNITED STATES ARMY
COURT OF CRIMINAL APPEALS

United States, INDEX OF BRIEF ON BEHALF
Appellee OF APPELLANT
v. Docket No. ARMY 20050514
Sergeant (E-5) Tried at Fort Knox, Kentucky,
HASAN K. AKBAR, and Fort Bragg, North Carolina,
United States Army, 9 March, 10, 24 May, 2, 24
August, 2 December 2004, 31
Appellant January, 4 March, 1, 6-8, 11-14,

18-22, and 25-28 April 2005,
before a general court-martial
convened by Ccmmander,
Headquarters, XVIII Airborne
Corps, Colonels Dan Trimble,
Patrick J. Parrish, and Stephen
Henley, Military Judges,
presiding.

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
ARMY COURT OF CRIMINAL APPEALS

TIMOTHY THOMAS SHAY STANFORD

Major, JA Captain, JA

Appellate Defense Counsel Appellate Defense Counsel

JONATHAN F. POTTER BRADLEY M. VOORHEES

Lieutenant Colonel, JA Major, JA

Senior Appellate Defense Branch Chief, Appellate Defense
Counsel Division

MARK TELLITOCCI

Colonel, JA

Chief, Appellate Defense
Division

pEL 2



INDEX OF BRIEF ON BEHALF OF APPELLANT

Part One: Introduction.

Part Two: Statement of the Case.

Part Three: Statement of the Facts.

Part Four: Ineffective Assistance of Counsel.

Assignment of Error I.

SERGEANT HASAN K. AKBAR WAS DENIED HIS RIGHT
TO THE EFFECTIVE ASSISTANCE OF COUNSEL, AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, AT EVERY
CRITICAL STAGE OF HIS COURT-MARTIAL. . . . .

A. SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL, AS GUARANTEED BY THE SIXTH
AMENDMENT AND DENIED HIS RIGHT TO REPRESENTATION BY
COUNSEL QUALIFIED UNDER 18 U.S.C. § 3599 (2006), 1IN
VIOLATION OF HIS RIGHTS UNDER THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE
36, UCMJ, WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO SEEK
THE APPOINTMENT OF QUALIFIED COUNSEL TO REPRESENT
SERGEANT AKBAR IN THIS CAPITAL COURT-MARTIAL.

B. SERGEANT AKBAR WAS DENIED HIS RIGHT TO EFFECTIVE
ASSTISTANCE OF COUNSEL WHEN HIS TRIAL DEFENSE COUNSEL
FAILED TO ADEQUATELY INVESTIGATE APPELLANT’S SOCIAL
HISTORY, IGNORED VOLUMINOUS INFORMATION COLLECTED BY
MITIGATION EXPERTS, CEASED USING MITIGATION EXPERTS,
RESULTING IN AN INADEQUATE MENTAL HEALTH DIAGNOSIS
BECAUSE THE DEFENSE “TEAM” FAILED TO PROVIDE NECESSARY
INFORMATION TO THE DEFENSE PSYCHIATRIST WITNESS.

C. SERGEANT AKBAR WAS DENIED HIS SIXTH AMENDMENT RIGHT
TO EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE TRIAL
DEFENSE COUNSEL FAILED TO CHALLENGE FOR CAUSE ANY
PANEL MEMBERS, EVEN THOUGH COUNSEL HAD MULTIPLE CAUSAL
REASONS INCLUDING ACTUAL BIAS, IMPLIED BIAS, AN
INELASTIC OPINION AGAINST CONSIDERING MITIGATING
EVIDENCE AND ON SENTENCING, AND PANEL MEMBERS'
DETATILED KNOWLEDGE OF UNCHARGED MISCONDUCT THAT THE
JUDGE SPECIFICALLY RULED INADMISSIBLE.
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D. SERGEANT AKBAR RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE MERITS STAGE OF HIS COURT-MARTIAL
WHEN HIS TRIAL DEFENSE COUNSEL CONCEDED GUILT TO ALL
THE ELEMENTS OF A CAPITAL OFFENSE, IN VIOLATION OF
ARTICLE 45(k), UNIFORM CODE OF MILITARY JUSTICE, 10
U.s.C. § 845 (k) (2002), AND DEVISED A TRIAL STRATEGY
THAT WAS UNREASONABLE AND PREJUDICIAL.

E. APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
ON SENTENCING.

F. SERGEANT AKBAR’S TRIAL DEFENSE COUNSEL WERE
INEFFECTIVE FOR ADMITTING IN ENTIRETY APPELLANT’S
DIARY WITHOUT ANY SUBSTANTIVE ANALYSIS AND WITHOUT
APPROPRIATE REGARD FOR THE HIGHLY AGGRAVATING AND
PREJUDICIAL INFORMATION IT CONTAINED.

G. EVEN IF THIS COURT FINDS THAT THE INDIVIDUAL ALLEGATIONS

BY APPELLANT OF INEFFECTIVE ASSISTANCE OF COUNSEL ARE
INSUFFICIENT TO MERIT RELIEF, TOGETHER THE CUMULATIVE
ERRORS IN TRIAL DEFENSE COUNSEL’"S REPRESENTATION OF
APPELLANT DENIED HIM A FAIR TRIAL, THEREBY WARRANTING A
REHEARING.

Assignment of Error II.

SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL, AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, WHEN HIS TRIAL
DEFENSE COUNSEL FAILED TO MOVE TO WITHDRAW
FROM REPRESENTATION OF THE APPELLANT IN THIS
CAPITAL CASE BECAUSE OF ACTUAL CONFLICTS
WHICH ADVERSELY AFFECTED REPRESENTATION OF
APPELLANT AT HIS COURT-MARTIAL.

A. THE MILITARY JUDGE ERRED IN ACCEPTING APPELLANT’S
WAIVER OF HIS RIGHT TO CONFLICT-FREE COUNSEL AFTER
DEFENSE COUNSEL DISCLOSED A RELATIONSHIP BETWEEN
THEMSELVES AND A VICTIM IN THE CASE BECAUSE THE WAIVER
WAS NOT KNOWINGLY, VOLUNTARILY, AND INTELLIGENTLY MADE.

B. DEFENSE COUNSEL WAS DIRECTLY IMPACTED BY THE CHARGED
CONDUCT WHICH CREATED A CONFLICT OF INTEREST THAT
ADVERSELY AFFECTED REPRESENTATION OF SGT AKBAR IN THIS
CAPITAL CASE.
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C. BOTH DEFENSE COUNSELS' CAREER ADVANCEMENT WAS IMPACTED
AT THE DIRECTION OF THE PROSECUTION, CREATING A
CONFLICT OF INTEREST ADVERSELY AFFECTING SGT AKBAR'S
REPRESENTATION IN THIS CAPIAL CASE. . . . . . . . . . . .173

D. LEAD DEFENSE COUNSEL’S ROLE IN THE ADDITIONAL
MISCONDUCT ALLEGEDLY COMMITTED BY SGT AKBAR CREATED
A CONFLICT OF INTEREST THAT NEGATIVELY AFFECTED HIS
REPRESENTATION IN VIOLATION OF THE SIXTH AMENDMENT
TO THE UNITED STATES CONSTITUTION. . . . . . . . . . . . 184

Part Five: Trial Errors. . . . . . .+ <« o o v « v v v v « v v 192

Assignment of Error IIT.

WHEN READ WITH OTHER SUPREME COURT

PRECEDENT, MILITARY CASE LAW, AND CASES FROM

OTHER FEDERAL JURISDICTIONS, RING V.

ARIZONA, 536 U.5. 584 (2002), AND ITS

UNDERLYING RATIONALE REVEAL CHARGES WERE

IMPROPERLY PREFERRED, INVESTIGATED, AND

REFERRED, AND APPELLANT’S CONVICTION AND

DEATH SENTENCE WAS UNCONSTITUTIONALLY

ADJUDGED. . . . . . . .« .« .« . e o . o0 e e w192

A. ISSUE 1: APPELLANT’S DEATH SENTENCE WAS ADJUDGED
UNCONSTITUTIONALLY WHERE THE R.C.M. 1004 (C) PROVISIONS
RELEVANT TC HIS CASE WERE NOT EXPRESSLY ALLEGED IN THE
CHARGES PREFERRED AGAINST HIM, WERE NOT EXPRESSLY
INVESTIGATED PURSUANT TO R.C.M. 405 AND ARTICLE 32,

UCMJ, AND WERE NOT EXPRESSLY REFERRED TGO HIS
COURT-MARTIAL BY THE CONVENING AUTHORITY. . . . . . . . .201

B. ISSUE 2:; BASED ON THE SUPREME COURT’S REASONING IN
RING V. ARIZONA, 536 U.S. 584 (2002), CONGRESS
UNCONSTITUTIONALLY DELEGATED TO THE PRESIDENT THE
POWER TO ENACT THE FUNCTIONAL EQUIVALENT OF ELEMENTS
OF CAPITAL MURDER, A PURELY LEGISLATIVE FUNCTION. . . . .225

C. ISSUE 3: RING V. ARIZONA REQUIRES THAT THE MEMBERS

FIND THAT AGGRAVATING FACTORS SUBSTANTIALLY OUTWEIGH
MITIGATING CIRCUMSTANCES BEYOND A REASONABLE DOUBT. . . .259
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Assignment of Error IV.

SERGEANT AKBAR’S DEATH SENTENCE VIOLATES THE

EIGHTH AMENDMENT BECAUSE APPELLANT’S SEVERE

MENTAL ILLNESS MAKES SUCH A PUNISHMENT

HIGHLY DISPROPORTIONATE TO HIS CULPABILITY

AND VIOLATES THE FIFTH AMENDMENT BECAUSE IT

WOULD BE A DENIAL OF DUE PROCESS TO EXECUTE

APPELLANT. . . . . .« + « « « « « o @ « « « « « « . .289

Assignment of Error V.

SERGEANT AKBAR’S DEATH SENTENCE IS INVALID

BECAUSE THE PANEL WAS MISINFORMED ABOUT HIS

MENTAL CONDITION AT THE TIME OF THE

OFFENSES. . . . . . . « . .« . . « « .« <« « < « . . . 310

Assignment of Error VI.

THE MILITARY JUDGED ERRED TO THE SUBSTANTIAL

PREJUDICE OF SERGEANT AKBAR WHEN HE FAILED

TO GRANT THE DEFENSE MOTION FOR A CHANGE OF

VENUE. . . . . . . . o o o .00 .. . . e o ... 320

Assignment of Error VIT.

THE MILITARY JUDGE ERRED IN NOT SUPPRESSING
THE STATEMENT “YES” BY APPELLANT TO MAJOR

B 15N THAT STATEMENT WAS GIVEN

WHILE APPELLANT WAS AT GUNPOINT AND IN

CUSTODY AND APPELLANT WAS NOT GIVEN RIGHTS

WARNINGS UNDER EITHER MIRANDA V. ARIZONA OR

ARTICLE 31(b) OF THE UNIFORM CODE OF

MILITARY JUSTICE. . . . . . . « . +« « « . . . . . . 344

Assignment of Error VIIT.

THE PROSECUTION’S MANIPULATION OF TRIAL

DEFENSE COUNSEL DURING APPELLANT’S COURT-

MARTIAL AMOUNTED TO UNLAWEUL COMMAND

INFLUENCE THAT IMPACTED THIS CAPITAL CASE. . . . . .3b4



Assignment of Error IX.

THE MILITARY JUDGE, BY FAILING TO SUA SPONTE

DISMISS FIFTEEN DIFFERENT PANEL MEMBERS FOR

CAUSE, ON VARIOUS GROUNDS, INCLUDING ACTUAL

BIAS, IMPLIED BIAS, AN INELASTIC OPINION

AGAINST CONSIDERING MITIGATING EVIDENCE AND

ON SENTENCING, AND DETAILED KNOWLEDGE OF

UNCHARGED MISCONDUCT THAT THE JUDGE

SPECIFICALLY RULED WOULD NOT COME INTO

EVIDENCE, DENIED APPELLANT A FAIR TRIAL. . . . . . .362

Part Six: Sentence Appropriateness. . . . . . . . . . . . . .390

Assignment of Error X.

UNDER THE FACTS AND CIRCUMSTANCES OF THIS

CASE THE APPROVED SENTENCE, WHICH INCLUDES A

SENTENCE TO DEATH, IS INAPPROPRIATELY

SEVERE. . . . . . . .+ .« .+ .+« .+ « « .« o« 4 . . . . . . 359

Assignment of Error XI.

APPLICATION OF UNITED STATES V. CURTIS, 32

M.J. 252 (C.M.R. 19891) AND ITS PROGENY TO

APPELLANT’S CASE MANDATES THAT HIS DEATH

SENTENCE BE SET ASIDE AS DISPROPORTIONATE TO

THE SENTENCE IMPOSED IN UNITED STATES V.

KREUTZER, ARMY DKT NO. 20080004. . . . . . . . . . .398

Part Seven: Post Trial Errors. . . . . . . . .« . « . . . . . 405

Assignment of Error XIT,.

BECAUSE SGT AKBAR’S TRIAL DEFENSE CCUNSEL

FAILED TO ADEQUATELY INVESTIGATE APPELLANT’S

CASE, THIS COURT SHOULD ORDER THE GOVERNMENT

TO FUND THE APPELLANT’S REQUESTED FORENSIC

PSYCHIATRIST AND PSYCHOLOGIST, DR. RICHARD

DUDLEY AND DR. JANICE STEVENSON, OR PROVIDE

AN ADEQUATE SUBSTITUTE. . . . . . . . . . . . . . . 405
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Assignment of Error XIII.

AN EVIDENTIARY HEARING IS REQUIRED TO
DETERMINE WHETHER APPELLANT IS LEGALLY
COMPETENT TO ASSIST IN HIS OWN APPEAL, AND
WHETHER APPELLANT WAS LEGALLY COMPETENT AT
THE TIME OF THE OFFENSE AND THE TIME OF
TRIAL.

Part Eight: Systemic Errors.

Assignment of Error XIV.

DENYING APPELLANT THE RIGHT TO OFFER A PLEA
OF GUILTY IN A CAPITAL TRIAL IMPROPERLY
LIMITS APPELLANT’S ABILITY TO PRESENT
POWERFUL MITIGATION EVIDENCE TO THE PANEL.

Assignment of Error XV.

THE LACK OF A SYSTEM TO ENSURE CONSISTENT
AND EVEN-HANDED APPLICATION OF THE DEATH
PENALTY IN THE MILITARY VIOLATES BOTH
APPELLANT’ S EQUAL PROTECTION RIGHTS, AND
ARTICLE 36, UCMJ.

Assignment of Error XVI.

THE SECRETARY OF THE ARMY’S DECISION TO
EXEMPT FROM COURT-MARTIAL SERVICE OFFICERS
OF THE SPECIAL BRANCHES NAMED IN AR 27-10
WHICH CONTRADICTED ARTICLE 25(d) (2), UCMJ,
WAS PREJUDICIAL TO APPELLANT.

Assignment of Error XVII.

SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE

EFFECTIVE ASSISTANCE OF COUNSEL, AS

GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, WHEN HIS TRIAL
DEFENSE COUNSEL FAILED TO REQUEST AN
INSTRUCTION ON THE INABILITY TO PLEAD GUILTY
IN THIS CAPITAL COURT-MARTIAL.
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Assignment of Error XVIII.

THE ROLE OF THE CONVENING AUTHORITY IN THE
MILITARY JUSTICE SYSTEM DENIED APPELLANT A

FAIR AND IMPARTIAL TRIAL IN VIOLATION OF THE

FIFTH, SIXTH, AND EIGHTH AMENDMENTS AND
ARTICLE 55, UCMJ, BY ALLOWING THE CONVENING
AUTHORITY TO ACT AS A GRAND JURY IN
REFERRING CAPITAL CRIMINAL CASES TO TRIAL,
PERSONALLY APPOINTING MEMBERS OF HIS CHOICE,

RATING THE MEMBERS, HOLDING THE ULTIMATE LAW

ENFORCEMENT FUNCTION WITHIN HIS COMMAND,
RATING HIS LEGAL ADVISOR, AND ACTING AS THE
FIRST LEVEL OF APPEAL, THUS CREATING AN
APPEARANCE OF IMPROPRIETY THROUGH A
PERCEPTION THAT HE ACTS AS PROSECUTOR,
JUDGE, AND JURY. SEE UNITED STATES V.
JOBSON, 31 M.J. 117 (C.M.A. 1990) (COURTS-
MARTIAL SHOULD BE "FREE FROM SUBSTANTIAL
DOUBT AS TO LEGALITY, FAIRNESS, AND
IMPARTIALITY."); BUT SEE UNITED STATES V.
LOVING, 41 M.J. 213, 296-97 (C.A.A.F. 1994).

Assignment of Error XIX.

THE ROLE OF THE CONVENING AUTHORITY IN THE
MILITARY JUSTICE SYSTEM IN SELECTING COURT-
MARTIAL MEMBERS DENIED APPELLANT A FAIR AND
IMPARTIAL TRIAL IN VIOLATION OF THE FIFTH,
SIXTH, AND EIGHTH AMENDMENTS AND ARTICLE 55,
0CMJ.

Assignment of Error XX.

APPELLANT WAS DENIED HIS RIGHT TO A TRIAL BY
AN IMPARTIAL JURY COMPOSED OF A FAIR CROSS-
SECTION OF THE COMMUNITY IN VIOLATION OF THE
SIXTH AMENDMENT TO THE U.S. CONSTITUTION.
BUT SEE CURTIS III, 44 M.J. AT 130-33.

Assignment of Error XXI.

THE CONVENING AUTHORITY DID NOT UNDERSTAND
THE LAW AND HIS OPTIONS, INCLUDING DETAILING
AN ALL-ENLISTED PANEL AND RANDOM SELECTION
OF MEMBERS FOR HIS FURTHER SCREENING,
REGARDING DETAILING OF ENLISTED MEMBERS
UNDER ARTICLE 25, UCMJ. BUT SEE CURTIS, 44
M.J. AT 132.
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Assignment of Error XXII,.

THE PANEL’'S RECONSIDERATION OF THE SENTENCE
IN APPELLANT'S CASE VIOLATED THE DOURLE
JEOPARDY CLAUSE OF THE FIFTH AMENDMENT

BECAUSE “NO PERSON. . . SHALL BE SUBJECT FOR
THE SAME CFFENSE TO BE TWICE PUT IN JEOPARDY
OF LIFE.” SEE BURLINGTCN v. MISSQURI, 451

U.S5. 430 (1981) (APPLYING THE DOUBLE
JEOPARDY CLAUSE OF THE CONSTITUTION TO
CAPITAL SENTENCING); SEE ALSO R.C.M.

922 (B) (2) (ANALYSIS: RULE WAS AMENDED TO
CONFORM TO R.C.M. 1004 (A) REQUIREMENT THAT A
SENTENCE CF DEATH BE UNANIMOUS. THE RULE
PRECLUDES THE USE OF RECONSIDERATION UNDER
R.C.M. 924 TO CHANGE AN INITIAL NONUNANIMOUS
FINDING OF GUILTY INTO A UNANIMOUS VERDICT
FOR THE PURPOSE OF AUTHORIZING A CAPITAL
SENTENCING PROCEEDING. THE SAME CONCERNS ARE
PRESENT IN BARRING THE RECONSIDERATION OF A
NONUNANIMOUS SENTENCE FOR DEATH INTO A
UNANIMOUS SENTENCE OF DEATH). . . . . . . . . . . . 468

Assignment of Error XXIII.

THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO

THE CONSTITUTION DO NOT PERMIT A CONVENING

AUTHORITY TO HAND-PICK MILITARY

SUBORDINATES, WHOSE CAREERS HE CAN DIRECTLY

AND IMMEDIATELY AFFECT AND CONTROL, AS

MEMBERS TO DECIDE A CAPITAL CASE. BUT SEE

CURTIS, 41 M.J. AT 297; LOVING 41 M.J. AT

297, . L 0 o o o 0 o o oo e e e e e e s e .. L4068

Assignment of Error XXIV.

THE DEATH SENTENCE IN THIS CASE VIOLATES THE

FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO THE

U.S. CONSTITUTION AND ARTICLE 55, UCMJ,

BECAUSE THE MEMBERS WERE NOT RANDOMLY

SELECTED. BUT SEE UNITED STATES V. THOMAS,

43 M.J. 550, 593 (N.M.CT.CRIM.APP., 1995). . . . . .46%

ix



Assignment of Error XXV.

THE SELECTION OF THE PANEL MEMBERS BY THE
CONVENING AUTHORITY IN A CAPITAL CASE
DIRECTLY VIOLATES THE APPELLANT’S RIGHTS
UNDER THE FIFTH, SIXTH, AND EIGHTH

AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND ARTICLE 55, UCMJ BY IN EFFECT GIVING THE

GOVERNMENT UNLIMITED PEREMPTORY CHALLENGES.

Assignment of Error XXVI.

THE PRESIDENT EXCEEDED HIS ARTICLE 36 POWERS

TO ESTABLISH PROCEDURES FOR COURTS-MARTIAL
WHEN HE GRANTED TRIAL COUNSEL A PEREMPTORY
CHALLENGE AND THEREBY THE POWER TO NULLIFY
THE CONVENING AUTHORITY’'S ARTICLE 25(D)
AUTHORITY TO DETAIL MEMBERS OF THE COURT.
BUT SEE UNITED STATES V. CURTIS, 44 M.dJ.
106, 130-33 (C.A.A.F. 1996).

Assignment of Error XXVITI.

THE PEREMPTORY CHALLENGE PROCEDURE IN THE
MILITARY JUSTICE SYSTEM, WHICH ALLOWS THE
GOVERNMENT TO REMOVE ANY ONE MEMBER WITHOUT
CAUSE, IS AN UNCONSTITUTIONAL VIOLATION OF
THE FIFTH AND EIGHTH AMENDMENTS TO THE U.S.
CONSTITUTICON IN CAPITAL CASES, WHERE THE
PROSECUTOR IS FREE TO REMOVE A MEMBER WHOSE
MORAL BIAS AGAINST THE DEATH PENALTY DOES
NOT JUSTIFY A CHALLENGE FOR CAUSE. BUT SEE
UNITED STATES V. CURTIS, 44 M.J. 106, 131-33
(C.A.A.F. 1996); UNITED STATES V. LOVING, 41
M.J. 213, 294-85 (C.A.A.F. 1994),

Assignment of Error XXVTII.

THE DESIGNATION OF THE SENIOR MEMBER AS THE
PRESIDING OFFICER FOR DELIBERATIONS DENIED
APPELLANT A FAIR TRIAL BEFORE IMPARTIAL
MEMBERS IN VIOLATION OF THE FIFTH, SIXTH,
AND EIGHTH AMENDMENTS TO THE U.S.
CONSTITUTION AND ARTICLE 55, UCMJ. BUT SEE
UNITED STATES V. CURTIS, 44 M.J. 106, 150
(C.A.A.F. 19906); UNITED STATES V. THOMAS, 43
M.J. 550, 602 (N.M.CT.CRIM.APP., 1995).
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Assignment of Error XXIX.

THE DENIAL OF THE RIGHT TO POLL THE MEMBERS

REGARDING THEIR VERDICT AT EACH STAGE IN THE

TRIAL DENIED APPELLANT A FAIR TRIAL BEFORE

IMPARTIAL MEMBERS IN VIOLATION OF THE FIFTH,

SIXTH, AND EIGHTH AMENDMENTS TO THE U.S.

CONSTITUTION AND ARTICLE 55, UCMJ. BUT SEE

UNITED STATES V. CURTIS, 44 M.J. 106, 150

(C.AVALF. 1996); UNITED STATES V. THOMAS, 43

M.J. 550, 602 (N.M.CT.CRIM.APP., 1995). . . . . . . 470

Assignment of Error XXX.

THE MEMBERS ERRED BY RECONSIDERING THEIR
SENTENCE, A VOTE NOT SUSCEPTIBLE TO
RECONSIDERATION. . . . . . . .« « « « « « « « « . . 471

Assignment of Error XXXI.

THERE IS NO MEANINGFUL DISTINCTION BETWEEN

PREMEDITATED AND UNPREMEDITATED MURDER

ALLOWING DIFFERENTIAL TREATMENT AND

SENTENCING DISPARITY IN VIOLATION OF THE

FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO THE

U.S. CONSTITUTION AND ARTICLE 55, UCMJ. BUT

SEE UNITED STATES V. LOVING, 41 M.J. 213, 279-80
(C.AVALF 1994y . . o o o o o o oo s s s e e s 4Tl

Assignment of Error XXXIT.

SERGEANT AKBAR WAS DENIED HIS RIGHT UNDER

THE FIFTH AMENDMENT TO THE U.S. CONSTITUTION

TO A GRAND JURY PRESENTMENT OR INDICTMENT.

BUT SEE UNITED STATES V. CURTIS, 44 M.J.

106, 130 (C.A.A.F. 1996) (QUOTING JOHNSON V.

SAYRE, 158 U.s. 109, 115 (1895)). . . . . . . . . . 471

Assignment of Error XXXITI.

COURT-MARTIAL PROCEDURES DENIED APPELLANT

HIS ARTICLE III RIGHT TO A JURY TRIAL. BUT

SEE UNITED STATES V. CURTIS, 44 M.J. 106,

132 (C.A.A.F. 1996) (CITING SOLORIO V.

UNITED STATES, 483 U.S. 435, 453-54 (1987)

(MARSHAL J., dissenting). . . . . . . . . . . . . . 472

x1



Assignment of Error XXXIV.

DUE PROCESS REQUIRES THAT TRIAL AND

INTERMEDIATE APPELLATE JUDGES IN A MILITARY

DEATH PENALTY CASE HAVE THE PROTECTION OF A

FIXED TERM OF OFFICE. BUT SEE UNITED STATES

V. LOVING, 41 M.J. 213, 295 (C.A.A.F. 1994). . . . .472

Assignment of Error XXXV.

THE SYSTEM WHEREBY THE JUDGE ADVOCATE

GENERAL OF THE ARMY APPOINTS TRIAL AND

APPELLATE JUDGES TO SERVE AT HIS PLEASURE IS
UNCONSTITUTIONAL AS IT VIOLATES THE

APPOINTMENTS CLAUSE OF THE U.S.

CONSTITUTION. BUT SEE UNITED STATES V.

LOVING, 41 M.J. 213, 285 (C.A.A.F. 1994). . . . . . 472

Assignment of Error XXXVI.

APPELLANT’S COURT-~-MARTIAL LACKED
JURISDICTION BECAUSE THE JUDGES OF THIS
COURT ARE "“PRINCIPAL OFFICERS” WHOM THE
PRESIDENT DID NOT APPOINT AS REQUIRED BY THE
APPOINTMENTS CLAUSE OF THE U. S.
CONSTITUTION. SEE U.S.CONST., ART. II, § 2,
CL. 2; BUT SEE UNITED STATES V. GRINDSTAFF,
45 M.J. 634 (N.M.CT.CRIM.APP. 1997). BUT CF.
EDMOND V. UNITED STATES, 1520 U.S. 651

(1997) (CIVILTIAN JUDGES OF THE COAST GUARD
COURT OF CRIMINAL APPEALS ARE "INFERIOR
OFFICERS" FOR PURPOSES OF THE APPOINTMENTS
CLAUSE, AND THUS DO NOT REQUIRE PRESIDENTIAL
APPOINTMENT). . . . . . . .« . .« « « « « « « « <« « . 473

Assignment of Error XXXVII.

THIS COURT LACKS THE JURISDICTION AND
AUTHORITY TO REVIEW THE CONSTITUTIONALITY OF
THE RULES FOR COURTS-MARTIAL AND THE UCMJ
BECAUSE THIS COURT IS AN ARTICLE I COURT,
NOT AN ARTICLE III COURT WHICH HAS THE POWER
OF CHECKING CONGRESS AND THE EXECUTIVE
BRANCHES UNDER MARBURY V. MADISON, 5 U.S. (1
CRANCH) 137 (1803); SEE ALSO COQOPER V.
AARON, 358 U.S. 1 {1958) (THE POWER TO STRIKE
DOWN UNCONSTITUTIONAL STATUTES OR EXECUTIVE
ORDERS IS THE EXCLUSIVE CHECK OF THE ARTICLE
ITT JUDICIARY); BUT SEE LOVING, 41 M.J. AT 296. . . 473
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Assignment of Error XXXVIII.

APPELLANT HAS BEEN DENIED EQUAL PROTECTION

OF THE LAWS IN VIOLATION OF THE FIFTH

AMENDMENT IN THAT ALL CIVILIANS IN THE

UNITED STATES ARE AFFORDED THE OPPORTUNITY

TO HAVE THEIR CASES REVIEWED BY AN ARTICLE

IIT COURT, BUT MEMBERS OF THE UNITED STATES

MILITARY BY VIRTUE OF THEIR STATUS AS

SERVICE MEMBERS ARE NOT. BUT SEE UNITED

STATES V. LOVING, 41 M.J. 213, 295 (C.A.A.F.

S

Assignment of Error XXXIX.

R.C.M. 1001 UNCONSTITUTIONALLY FORCES AN
ACCUSED TO FORGO MITIGATION EVIDENCE, WHICH
IS CONSTITUTIONALLY REQUIRED UNDER THE
EIGHTH AMENDMENT, BECAUSE THE GOVERNMENT MAY
RELAX THE RULES OF EVIDENCE FOR REBUTTAL
UNDER 1001 (D) IF THE ACCUSED RELAXES THE
RULES OF EVIDENCE (1001(C) (3)). SEE UNITED
STATES V. JACKSON, 390 U.S. 570, 583

(1968) (THE FACT THAT A STATUTE DETERS A
DEFENDANT FROM ASSERTING HIS FIFTH AND SIXTH
AMENDMENT RIGHTS TO PLEAD NOT GUILTY AND
REQUEST A JURY TRIAL BY REMOVING THE SPECTER
OF A DEATH SENTENCE IS AN UNCONSTITUTIONAL
CONDITION ON THOSE RIGHTS). . . . . « . . . . . . . 474

Assignment of Error XL.

APPELLANT HAS BEEN DENIED EQUAL PROTECTION

OF THE LAW UNDER THE FIFTH AMENDMENT TO THE

U.S. CONSTITUTION BECAUSE IAW AR 15-130,

PARA. 3-1(d) (&), HIS APPROVED DEATH SENTENCE

RENDERS HIM INELIGIBLE FOR CLEMENCY BY THE

ARMY CLEMENCY AND PAROLE BOARD, WHILE ALL

OTHER CASES REVIEWED BY THIS COURT ARE

ELIGIBLE FOR SUCH CONSIDERATION. BUT SEE

UNITED STATES V. THOMAS, 43 M.J. 550, 607
(N.M.CT.CRIM.APP., 1995). . . . . . . . . . . . . . 475
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Assignment of Error XLI.

APPELLANT’S DEATH SENTENCE VIOLATES THE

EIGHTH AMENDMENT’S PROHIBITION AGAINST CRUEL

AND UNUSUAL PUNISHMENT BECAUSE THE CAPITAL

REFERRAL SYSTEM OPERATES IN AN ARBITRARY AND

CAPRICIOUS MANNER. BUT SEE LOVING, 41 M.J.

AT 293-94. . . . . . . . . . .« « .« .« < o . . . . .475

Assignment of Error XLIT.

THE DEATH PENALTY PROVISION OF ARTICLE 118,
UCMJ, IS UNCONSTITUTIONAL AS IT RELATES TO
TRADITIONAL COMMON LAW CRIMES THAT OQCCUR IN
THE UNITED STATES. BUT SEE UNITED STATES V.
LOVING, 41 M.J. 213, 293 (C.A.A.F. 1994).
THE COURT RESOLVED THE I1ISSUE AGAINST PRIVATE
LOVING, ADOPTING THE REASONING OF THE
DECISION OF THE ARMY COURT OF MILITARY
REVIEW. SEE UNITED STATES V. LOVING, 34
M.J. 956, 967 (A.C.M.R. 1992). HOWEVER,
PRIVATE LOVING'S ARGUMENT BEFORE THE ARMY
COURT WAS PREDICATED ON THE TENTH AMENDMENT
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IN THE UNITED STATES ARMY
COURT OF CRIMINAL APPEALS

United States, BRIEF ON BEHALF OF APPELLANT
Appellee
v. Docket No. ARMY 20050514
Sergeant (E-5) Tried at Fort Knox, Kentucky,
HASAN K. AKBAR, and Fort Bragg, North Carolina,
United States Army, 9 March, 10, 24 May, 2, 24
Appellant August, 2 December 2004, 31

January, 4 March, 1, 6-8, 11-14,
18-22, and 25-28 April 2005,
before a general court-martial
convened by Commander,
Headquarters, XVIITI Airborne
Corps, Colcnels Dan Trimble,
Patrick J. Parrish, and Stephen
Henley, Military Judges,
presiding.

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
ARMY COURT OF CRIMINAL APPEALS

Part One: Introduction''?

Thirty-eight minutes. That is how long the defense’s
sentencing case lasted. Not a lot of time to tell the life
stocry of anyone.

The life story of Sergeant Hasan Akbar has been ocne of

turmcil and confusion. While the events of his life will be

! Within this brief, appellant is referred to as “Hasan,”

“appellant” or “Sergeant (SGT) Akbar”. 1In addition, in relating
his life history and in some of the attached exhibits, appellant
is sometimes referred to as “Hasan”, or “Mark Kools”.

’ A Motion to Attach Defense Appellate Exhibit (DAE) B-D, G, I-
1L, has been filed contemporaneously with this brief and
attached in a Defense Appendix (DA) for the convenience of the
Court. There will be no citation to DAE A, E-F, and H as they
were already part of the record of trial and will be cited
within the Brief as such.

Panel No.
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described in more detail later, his youth and family-life were
filled with poverty, physical abuse, sexual abuse, emotional
abuse and mental illness. Hasan’s biclcgical father was in and
out of jail, and suffers from HIV and severe depression.

Hasan’s step-father entered Hasan’s life, fresh from jail on a
conviction for rape, when Hasan was young. That step-father
then beat Hasan, beat Hasan’s mother with fists and weapons, and
sexually abused his sisters and quite probably Hasan himself.
After his step-father sexually abused his sisters, Hasan was
sent to be mentally evaluated. That evaluation determined that
Hasan had significant mental health issues that needed treatment
or else they would become more severe. But that treatment never
came. Nor did a healthy, normal, or loving family environment.
He continued to live with a mother who had her own mental health
issues, with no decent father figure, no treatment for his
mental problems, and sometimes no bed to sleep in, and no roof
over his head.

Despite all of these barriers, Hasan valiantly struggled to

achieve. He used the one true asset he had, his intellect, to
do well in school and attend college. However, another major
barrier was waiting for him, Paranoid Schizophrenia. Hasan’s

intelligence wasn’t enough to overcome this added barrier.

Although he finally did graduate, it took him nine years.



After graduation, he did not use his engineering degree but
instead took menial jobs — jobs he could not hold because he
could not stay awake. Then Hasan made a desperate leap, he
would join the military.

For a time, he again did moderately well. He was able to
accomplish the tasks required of a junior enlisted Soldier.

But then Hasan was promoted to Sergeant, and the added stress of
leadership and responsibility once again aggravated his mental
health condition. A slow decline began. He slowly but
certainly lost his ability to do even menial tasks such as
dispcsing of trash prcocperly. He couldn’t lead his men or even
himself. He was mocked, joked about, belittled to his face. He
couldn’t stay awake during the day, mumbled tc himself, laughed
inappropriately, paced endlessly, stared off into space, and his
disturbed behavior intensified until the fateful day of his
offenses.

At his court-martial, what Hasan needed was someone to
investigate and tell this life story. He needed someone to
explain to the panel charged with determining his guilt and
sentence that he was not a monster or the enemy, but a mentally
disturbed human being who did something horrible. Someone to
ensure that the panel was unbiased and fair members. An
advocate that would strive for a fair trial and tell the true

story to the panel before the panel made the decision to take or



spare Hasan’s life. This lack of an effective advocate
contributed to one final barrier Hasan had to face, a
Constitutionally-flawed system that deprived him of substantial
rights and fairness because of: improperly promulgated rules;
unfair processes; arbitrary and discriminatory application of
existing rules; and lack of equal protection under the law.

Hasan did not have an effective advocate. He had no one to
tell his story. Instead, what Hasan got was representation by a
series of attorneys, civilian and military, who were not
remotely qualified to conduct a death penalty trial. What Hasan
got were attorneys who failed to investigate his history; fight
for the necessary funding for testing; evaluation and
investigation; or work to ensure that the panel was reasonably
free of bias. Hasan did not get advocates who were themselves
free of conflict, but instead received attorneys who knew the
victims in his case, were impacted by the events of his crime,
and who had their own careers negatively affected by their
participation on his case. Finally, Hasan received a panel
filled with members who viewed his religion as selfish, who
believed him already guilty of his offense, and who openly
stated that, 1f Hasan was guilty, they would not spare his life,
that 1f you take a life, you should forfeit your life.

Hasan has never received a full and complete mental health

evaluation. He never had anything more than a cursory



investigation into his 1life prior to trial. His panel, flawed
as it was, did not hear from one live family member or any
expert on mitigation. There was no attempt to humanize Hasan,
and no attempt to reveal to the panel the serious, crushing
mental illness with which Hasan was struggling. His entire
sentencing case consisted of three live witnesses and took
thirty-eight minutes to present. Thirty-eight minutes on
sentencing to convince the panel that he should not be put to
death. Thirty-eight minutes to present the complex and detailed
story of his life. His attorneys could not present that story,
because they never took the time toc investigate his 1life, and
never used the expert assistance to do it for them. They
completely failed in their responsibilities. Instead of a
coherent and complete story, his attorneys cobbled together a
few documents that were either highly prejudicial or minimally
persuasive, presented that to the panel, and then threw up their
hands.

So, to the panel, Hasan remained the enemy, the monster.
His humanity was never displayed to the panel. His struggles
with mental i1llness, both his own and that of those who
surrounded him and were responsible for nurturing him, remained
hidden from the panel. The physical, sexual and emotional abuse
remained unseen as well. His life and humanity remained hidden

because his advocates never spent the time and effort necessary



to investigate his life. His value as a human being unrevealed
because not a single family member was placed on the stand to
show their love for Hasan and their knowledge of another, more
human side of him.

Thirty-eight minutes. That is less time than your favorite
television show. Not enough time to give Hasan the hearing he
deserved as an American Soldier. Not enough time to tell his
story. The only thing it was sufficient time for was ensuring
that he received a sentence of death.

Part Two: Statement of the Case

Sergeant Hasan K. Akbar, was tried by a general court-
martial on 9 March, 10 and 24 May, 2 and 24 August, 2 December
2004; and 31 January, 4 March, and 1, 6-8, 11-14, 18-22, and 25-
28 April 2005. Sergeant Akbar was tried by a panel of officer
and enlisted members sitting as a general court-martial at Fort
Bragg, North Carolina. Contrary to his pleas, SGT Akbar was
convicted of attempted murder (three specifications) and murder
(two specifications), in violation of Articles 80 and 118 of the
Uniform Code of Military Justice [hereinafter UCMJ]; 10 U.S.C.
§§ 880 and 218 (2002). The convening authority approved the
adjudged sentence to death.

Part Three: Statement of the Facts
On 22 March 2003, grenades were tossed into tents and shots

were fired at Soldiers of the 101°" Airborne Division (Air



Assault). (R. at Charge Sheet.) Almcost immediately following
the attack, Sergeant (SGT) Hassan Akbar was grabbed, and as a
weapon was pointed at his head, was asked if he “did it.”
Sergeant Akbar responded: “Yes.” (R. at 1690.)

SGT Akbar was a suspect because, among other things, he had
exhibited bizarre behavior and made odd statements for the
entire time he was deployed to Kuwait. (R. at 3017-3023.)

Sergeant Akbar, of the Muslim faith, had heard numerous
statements such as “You’re dark like them. You’re Muslim like
them. You might die like them.” (R. at 3038) He also heard

r” ANY

references such as “towelhead,” “camel jockey, sand nigger,”

and “screwing camels five times a day” to describe Iraqgis. (R.
at 1595, 3038.) He also heard jokes about raping Muslim women,
(R. at 1596.) When SGT Akbar approached his unit leadership

about the statements, they down played his concerns. Id.
Unfortunately, they were unaware that SGT Akbar suffered from
mental illness, and that his perception of reality was much
different than theirs. (DAE Z, AA, LL; DA 224-36, 413-517.)

The first Trial Defense Counsel representative on the scene
was Major (MAJ) (M (o2 s; DR 94-96.) Upon his
arrival, MAJ _ learned that appellant was suspected of
killing two Soldiers assigned to the 101°%* Airborne Division, as

well as wounding fourteen other Soldiers, including Captain

_ a fellow Judge Advocate and colleague. (R. at
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5.) Socon thereafter, CPT - along with Lieutenant Colonel

_ and Captain _ was assigned to represent

appellant. (DAE T; DA 97-99.) None of appellant’s counsel, but
particularly MAJ _ and CPT - had experience in
capital litigation, nor did they meet the American Bar
Association Guidelines for capital counsel. (R. at 10-16.)
Despite counsel’s inexperience, they understood the need
for mitigation assistance, and, on 25 August 2003 (R. at App.
Ex. 127), requested that Deborah Grey be appointed as a defense
mitigation expert. (R. at 15, App. Ex. 110.) Thus comprised,
the defense team began to prepare for trial. However, stability
would not be the hallmark of this team. In addition to military

counsel, appellant would be represented in the pretrial phase by

vr . I -r . ::ilian

defense counsel. (R. at 10, 29, App. Ex. 127.) Both those
counsel, as well as L1c [ -nc cer
would eventually leave the defense team. (R. at 446.) Thus, at

his court-martial, appellant would be represented by only MAJ
B - cc Il R 2t 768, 779, App. Fx. 180.)

Nor was Ms. Grey still a member of the defense team during
appellant’s court-martial (R. at 440, 575), although, as will be
explained more fully below, trial defense counsel would rely
upon her in presenting what trial defense counsel viewed as

their sentencing case. (DAE X; DA 210-15.) ©On 1 July, 2004,



Grey was replaced as a mitigation expert by a mitigation team
led by Charlotte Holdman. (R. at 545, 548, App. Ex. 128.) Ms.
Holdman’s place in appellant’s court-martial, and her
relationship (or lack thereof) with trial defense counsel is
mysterious. (R. at 644; DAE G; DA 15-21.) Initially hired for
the sum of $10,000.00 (a very small amount in an ordinary
capital case), Ms. Holdman and her associates began their work.
(R. at App. Ex. 128.) As that work progressed, and the need for
additional funding became obvious, Ms. Holdman informed trial
defense counsel that more time and funding were necessary to
prepare appellant’s mitigation case. (R. at App. Ex. 130.)

Appellant’s clinical psychiatric expert, Dr. George Woods,
shared the concerns of the mitigation experts, and informed
trial defense counsel of these concerns as well. (DAE C, D, AA;
DA 5-14, 224-28.) Doctor Woods, who holds a medical degree from
the University of Utah and is board certified in psychiatry and
Neurcology (R. at App. Ex. 132, attachment B), had severe
reservations regarding appellant’s sanity, but trial defense
counsel declined to request the additional testing that Dr.
Woods deemed necessary to complete his diagnosis. (DAE C, D,
ARA; DA 5-14, 229-36.)

By the time of Dr. Woods’ request, the trial team was
dysfunctional, and communication between trial defense counsel

and the mitigation experts ceased. (DAE R; DA 92-93.) While
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unexplained, the defense team’s breakdown is not surprising.
First, both counsel were fishing in uncharted waters. Neither
counsel had experience in capital litigation. (R. at 10-16.)
Second, both were representing appellant at a great
persconal and professional sacrifice. (R. at 435, 442-44.)
Major _ sacrificed a plum assignment as Chief of
Criminal Law at Fort Drum. (R. at 435.) Both counsel also
sacrificed two years of their careers. Additionally, they were
representing a Soldier who was accused of attacking the
institution they worked for, as well as wounding a colleague and
fellow judge advocate. {R. at 5; DAE S, T; DA 94-96, 97-99.)
However, both counsel, especially MAJ _ had an
additional concern: potential complicity in an alleged attack by
appellant upon a military police guard. ({DAE U; DA 100-95.) ©On
30 March, 2005, MAJ _ in an exception to policy, asked
the military police (MPs) tc be allowed to interview appellant
in his TDS office rather than in a holding cell. Id. The MPs
agreed to the request, but only if MAJ _ first cleared
his office of any items that could be used by appellant in
harming either himself or others. Id. Major _ agreed,
and when appellant was brought to MAJ _ office, MAJ
_ assured the MPs that his office was safe. Id.
Unbeknownst to the MPs, MAJ _ failed to remove a

pair of scissors from his office. Id. Appellant used the
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scissors to attack a guard. Id. Thus, MAJ _ could have
become either a witness or even a suspect in appellant’s attack.
However, although recognizing the precarious ethical ground upon
which they stood, trial defense counsel failed to inform either
appellant or the court of the conflict. (DAE V; DA 96-97.)

With the defense team torn asunder and with their own personal
concerns weighing heavily, trial defense counsel proceeded to
appellant’s court-martial.

Voir dire began at 0904 on Wednesday, 6 April 2005 (R. at

795.) and ended at 1017 on that same day. (R. at 858.) After a
ten-minute recess, individual voir dire began at 1027. (R. at
859.) A lunch recess was held from 1115 to 1329. (R. at 896.)
The Court recessed for the day at 1415. (R. at 933.)

Individual voir dire continued at 0900 on 7 April 2005. (R. at
934.) A lunch recess was held from 1123 to 1328. (R. at 1045.)

Individual voir dire continued until a thirteen-minute recess
from 1427 to 1440. (R. at 1095.) Individual voir dire
concluded at 1546. (R. at 1160.) Subtracting the recesses,
voir dire took total seven hours and fifteen minutes of which,
individual voir dire took six hours and twelve minutes.

Upon completion of voir dire, the military judge commented
to the panel: “Members, we have completed the selection process.
Tt went a little faster than I had anticipated.” (R. at 1181.)

Less than eight hours to completely seat the full panel in a

11



capital case. This short time period included questions by the
defense, the government, and the military judge.

To make up for the absence of mitigation expertise, the
trial defense counsel reached back to Deborah Grey’s work,
introducing information and a summary of appellant’s diary. (R.
at Def. Ex. A.) Trial defense counsel did so even though Ms.
Grey advised the defense team that the diary, which contained
anti-American statements, was harmful to appellant, especially
if not placed in any context. (DAE X,; DA 210-15.) Trial
defense counsel paid no heed to Ms. Grey’s warning and placed
before the panel the entire diary. A sampling of that diary:
“Destroying America was my plan as a child, jovenile (sic) and
freshmen in college. . . . My life will not be complete if
America is not destroyed. It is my biggest goal”; he expressed

(4

a desire to “kill Caucasians;” appellant’s plan “during his
entire life” to “destroy America;” and that his life would “not
be complete if America is not destroyed.” (R. at Def. Ex. A.)
Proceeding with no cogent defense theory, trial defense
counsel began to slowly plead appellant guilty, in violation of
Article 45(b), UCMJ. Having thus predominantly established
appellant’s guilt, trial defense counsel presented the testimony
of the aforementioned Dr. Woods. (R. at 2238-2292.) Dr. Woods,

who testified reluctantly, advised the panel that appellant

exhibited the characteristics of schizophrenia, yet was unable

12



to make a definite diagnosis. Id. Dr. Woods had not completed
his diagnosis because trial defense counsel failed to gather the
necessary background information or regquest the necessary
testing for Dr. Woods to cement his conclusion. (DAE AA; DA
229-36.)

After the panel found appellant guilty, trial defense

counsel presented a sentencing case that consisted of three

witnesses and took thirty-eight minutes to present. (R. at
3005, 3053.) The panel returned a sentence of death. (R. at
3181.)

However, as is fully detailed below, trial defense counsel,
appropriately qualified and fully prepared, would have presented
an extreme case in mitigation and would have established why
death was not an appropriate punishment for SGT Akbar. (DAE Z,
AA, LL; DA 224-36, 413-517.)

The panel would have learned that SGT Hassan Akbar was born
in Los Angeles into a dysfunctional family. (DAE LL; DA 433-
34.) His childhood was marked by extreme poverty, physical
abuse, possible sexual abuse, parental abandonment, domestic
violence, and traumatic events, including an earthguake that
left him homeless. Id. His mother, Quran Akbar Bilal,
struggled financially throughout SGT Akbar’s childhood,
dependent on social services throughout SGT Akbar’s childhood.

At times, Quran, SGT Akbar, and his siblings were homeless. Id.
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Despite the horrible conditions of SGT Akbar’s youth, he
was remarkably bright and managed to attend and eventually
graduate from college. However, the panel would have learned
that during those college years, delusional thoughts and ideas
began to affect SGT Akbar. Id. at 440-445; see also DAE Z, DAE
AA; DA 224-28, 229-36.) The panel would have also learned about
the impact of childhood trauma on adults. (DAE LL; DA 437-40.)
Wracked by sleeplessness and delusicnal thinking, SGT Akbar
struggled through college, becoming more withdrawn and disturbed
as time went along. Id.

The panel would have been informed through Dr. Woods that,
as is usually the case for a schizophrenic, SGT Akbar began to
suffer from that mental illness during his late teens and early
twenties. (DAE AA; DA 229-36.) Copilng only through the
strength of his intelligence, SGT Akbar managed to graduate from
college.

Sergeant Akbar joined the Army, and for awhile the Army
structure allowed SGT Akbar to cope. But that structure was
fractured when he was deployed to Kuwait, awaiting the invasion
of Irag. Wracked by mental illness, faced with the reality of
warfare against others of the Muslim faith, and haunted by
statements of fellow soldiers threatening to rape Muslim women,

SGT Akbar snapped. (DAE Z, LL; DA 224-28, 413-517.)
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Dr. Wood’s would have explained to the panel that SGT
Akbar’s irrational thoughts and subseguent conduct was a result
of mental illness, specifically schizophrenia. Dr. Woods would
have further detailed how SGT Akbar’s history supports such a
diagnosis, and that the family traumas and family sexual abuse
detailed below and in the Mitigation Report of Lori James Towns
supports such a diagnosis.

Additionally, a mitigation expert, such as Lori James
Towns, would inform the panel about who SGT Akbar really was,
and tell his life story, explaining those factors that, while
not excusing SGT Akbar’s conduct, should be viewed in sparing
him from execution. Ms. Townes would inform the panel of the
horrible conditions of SGT Akbar’s youth, and place into context
SGT Akbar’s actions with that life-story as backdrop, explaining
why SGT Akbar did what he did - but also explaining why he
should be spared.

In fact, Ms. James-Townes determined post-trial that there
was no coherent picture presented of Hasan’s life at his court-
martial, no mitigation expert on the team who engaged in
information management, no mitigation specialist on the team
able or willing to testify about the findings, no defense expert
was able explain the many facets of SGT Akbar’s life, no expert
to describe Hasan’s medical issues (including severe sleep

disturbances), no indication at Hasan’s court-martial regarding
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the horrendous abuse suffered as a child, no complete extensive
social history to feed either the mitigation investigation
findings or the presentation at trial, and no psychological
examination completed with the benefit of a complete social
history. (DAE LL; DA 420-23.)

Ms. James-Townes points to the critical importance of
“execution impact testimony” in her report. Id. at DA 446.
“Execution impact testimony” is testimony by family members and
close friends that “allows the jury/panel to understand exactly
how the death of the defendant will impact them.” Id. The
absence of any family members testifying “speaks volumes to a
panel member who had to decide the life and death of SGT Akbar

.7 Id. None of the evidence or additional testing that Ms.
James-Townes deemed crucial in Hasan’s case were presented or
performed.

Instead, SGT Akbar received thirty-eight minutes to explain

his life, and why that life should not be ended.
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ASSIGNMENTS OF ERROR AND ARGUMENT

Part Four: Ineffective Assistance of Counsel
Summary

Appellant received ineffective assistance of counsel at
every stage of his court-martial. As explained below,
appellant’s trial defense counsel were woefully prepared to
defend appellant because they were inexperienced in capital
litigation, their qualifications failing to even approach the
ABA Guidelines for such representation. Thus hobbled, trial
defense counsel, failed to adequately prepare appellant’s case
for court-martial. They failed tc adequately investigate
appellant’s mental health and failed to provide appellant’s
psychiatric expert witness information necessary to prepare his
diagnosis and testimony. Trial defense counsel also failed to
properly utilize the mitigation experts provided by the
convening authority, and failed to request additional funding
for those experts. On the eve of trial, trial defense counsel
ceased contact with these experts, effectively foreclosing the
presentation of any meaningful mitigation evidence during
sentencing.

Before evidence was ever presented, trial defense counsel
failed to challenge members that exhibited a clear bias,
knowledge of appellant’s case, and an inflexible attitude

towards sentencing. During the presentation of evidence, trial

17



defense counsel presented no tactically coherent theme.
Instead, they flailed, presenting appellant’s diary, which
contained more aggravating than mitigating evidence, and
essentially admitted appellant’s guilt. Also, during merits,
trial defense counsel placed the appellant’s psychiatric expert
on the stand eveﬁ though that witness had been unable, because
of poor coordination on the part of defense counsel, to arrive
at a complete mental health diagnosis for appellant. At
sentencing, instead of presenting a mitigation expert or other
witness to describe SGT Akbar’s background and mental condition,
as 1is ordinarily done in death penalty cases, trial defense
counsel presented marginal value witnesses: a high school
teacher, his company commander, and his First Sergeant, as is
more akin to sentencing presentations in the ordinary court-
martial.
Assignment of Error I.

SERGEANT HASAN K. AKBAR WAS DENIED HIS RIGHT

TO THE EFFECTIVE ASSISTANCE OF COUNSEL, AS

GUARANTEED -BY THE SIXTH AMENDMENT TO THE

UNITED STATES CONSTITUTION, AT EVERY

CRITICAL STAGE OF HIS COURT-MARTIAL.

The Sixth Amendment to the United States Constitution

guarantees an accused the right to the “effective assistance of
counsel.” United States v. Cronic, 466 U.5. 648, 653-56 (1984).

The right to the effective assistance of counsel is likewise

guaranteed to every member of the United States armed forces
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before, during, and after trial. See United States v. Scott, 24
M.J. 186 (C.M.A. 1987); United States v. Russell, 48 M.J. 139,
140 (C.A.A.F. 1998); United States v. Hicks, 47 M.J. 90, 92
(C,A.A.F. 1997); see also Article 27, UCMJ; 10 U.S.C. § 827
(2002). This right is not confined only to representation
during the trial on the merits, but equally to the sentencing
portion of a trial because it is also a critical stage of a
criminal proceeding where substantial rights of a criminal
accused may be affected. See Moore v. Michigan, 355 U.5. 155,
160 (1957); Mempa v. Rhay, 389 U.S. 128, 134, (1967) (citing
Gideon v. Wainwright, 372 U.S. 335 (1963); Townsend v. Burke,
334 U.S. 736 (1948)). When a service member is denied effective
representation by counsel, he is entitled to a new trial.

Scott, 24 M.J. at 193.

Effective assistance occurs when counsel’s performance,
though not error free, constitutes a meaningful test of the
prosecution’s evidence. Cronic, 466 U.S. at 656; Strickland v.
Washington, 466 U.S. 668, 690 (1984). The tools of this testing
include the presentation of evidence and probing cross-
examination. Cronic, 466 U.S. at 659. Investigation is a
critical precursor to application of such tools and thus
essential for effective assistance to the client. United States

v. Polk, 32 M.J. 150, 153 (C.M.A. 1891); Scott, 24 M.J. at 188.
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The law presumes counsel’s competence. Courts are to
accord heavy deference to avoid second-guessing counsel’s
professional decisions and performance. United States v.
Morgan, 37 M.J. 407 (C.M.A. 1983); Scott, 24 M.J. at 188. An
accused bears the burden of rebutting this presumption of
competence. United States v, Crum, 38 M.J. 663, 665 (A.C.M.R.
1993).

The standard of review for ineffective assistance of
counsel is governed by the well known standards enunciated by
the Supreme Court in Strickland v. Washington, 466 U.S. 668
(1984), and that standard of review, unless otherwise noted,
applies to all the claims of ineffective assistance of counsel
that follow.

The issue of ineffective assistance of counsel is a mixed
question of law and fact. United States v. Wean, 45 M.J. 461,
463 (C.A.A.F. 1997). Whether counsel's performance was
deficient, and if so, whether it was prejudicial, are questions
which the appellate courts review de nove. Id. at 463.

To establish that a defense counsel was ineffective, an
appellant must first show that his defense counsel’s performance
was deficient, and then show that he was prejudiced by the
deficiency. Strickland, 466 U.S. at 687. The proper inquiry in
the first prong is whether counsel's conduct fell below an

objective standard of reasonableness, or was it outside the
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“wide range of professionally competent assistance.” Id. at
694. The second prong is satisfied by a showing “that there is
a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.”
Id.

Under Strickland, appellant is not required to make an
“outcome-determinative” showing that “counsel’s deficient
conduct more likely than not altered the outcome in the case.”
United States v. Howard, 47 M.J. 104, 106 n.l1 (C.A.A.F.

1997) (quoting Strickland, 466 U.S. at 693). 1In addition to the
test established in Strickland, a breakdown in the adversarial
process alone can violate the right to counsel, requiring
reversal without regard to prejudice. Cronic, 466 U.S. at 659.
According to the Cronic, “The right to effective assistance of
counsel is thus the right of the accused to require the
prosecution’s case to survive the crucible of meaningful
adversarial testing.” Id. at 657.

The first-prong of the Strickland test focuses on whether
counsel rendered a deficient performance. Under this prong, an
accused can rebut the presumption of competency of counsel by
pointing out specific errors made by his defense counsel which
were unreasonable under prevailing professional norms. The fact
that other attorneys might have performed differently does not

necessarily establish that counsel failed to render reasonably
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effective assistance; rather, a claimant must show that the
counsel’s performance was outside “the wide range of reasonable
professional assistance.” Quartararoc v. Fogg, 679 F. Supp. 212,
239 (E.D.N.Y. 1988) (quoting Strickland, 466 U.3. at 689 (1984)).
Reasonableness is to be evaluated from the counsel’s

perspective at the time of the alleged error and in light of all
the circumstances, keeping in mind that the “counsel’s function
is to make the adversarial testing process work in the

particular case.” Scott, 24 M.J. at 188 (citing Cronic, 466

U.S5. at 690). Reviewing courts will be “highly deferential” in
their scrutiny of a counsel’s performance. Cronic, 466 U.5. at
©689.

As previously noted, the Strickland test applies to
ineffectiveness claims both as to counsel’s performance on the
merits and on sentencing. As to the merits, the examination is
whether there is a “reasonable probability that, absent the
errors, the factfinder would have had a reascnable doubt
respecting guilt.” Crenic, 466 U.S. at 694. The test, as
applied to sentencing, 1is “whether there is reasonable
probability that, absent the errors, the sentencer -- including
an appellate court, to the extent it independently re-weighs the
evidence —-- would have concluded that the balance of aggravating
and mitigating circumstances did not warrant death.” Strickland,

466 U.5. at 695 (emphasis added).
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The status of this case as a capital case should have
guided trial defense counsel’s every action. While the trial
defense counsel in this case were qualified in accordance with
Article 27 (b}, UCMJ, and R.C.M. 1202{a), the detailed defense
counsel were not gqualified to represent Sergeant Akbar in his
capital court-martial. Cf. United States v. Murphy, 50 M.J. 4,
8-9 (C.A.A.F. 1998); see also Assignment of Error (AE) TI: A,
infra.

In Cronic, the United States Supreme Court found "it []
entirely possible that many courts should exercise their
supervisory powers to take great precautions to ensure that
counsel in a serious criminal case are qualified.”™ 466 U.S5. at
665 n.38 (citations omitted).

Cronic was a non-capital mail fraud case. This is a
capital murder case. The United States Supreme Court has
required that capital appellate review “aspire to a heightened
standard of reliability . . . . This special concern is a
natural consequence of the knowledge that execution is the most
irremediable and unfathomable of penalties; that death is
different.” Ford v. Wainwright, 477 U.S. 399, 412 (1986).
Also, the Court has consistently required that capital
proceedings be policed at all stages with especially vigilant
concern for procedural fairness and for the accuracy of fact-

finding “and has [t]ime and again condemned procedures in
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capital cases that might be completely acceptable in an ordinary
case.” Strickland, 466 U.S. at 704 (Brennan, J., concurring in
part and dissenting in part) (citing Bullington v. Missouri, 451
U.S. 430 (1981); Beck v. Alabama, 447 U.S. 625 (1980); Green v.
Georgia, 442 U.S. 95 (1979) (per curiam); Lockett v. Ohio, 438
U.S. 586 (1978); Gardner v. Florida, 430 U.S. 349 (1977);
Woodson v. North Carolina, 428 U.S. 280, (1976)).

Additionally, counsel is responsible for all aspects of the
defense case, and must manage all aspects of the defense team.
Counsel may not simply rely on experts to prepare a mitigation
defense. TIn Wilson, the Tenth Circuit Court of Appeals held
that, while counsel can rely to a certain extent on the expert,
it is counsel’s responsibility to conduct an investigation and
to provide the results of that investigation to any expert
witnesses:

[Clounsel may not simply hire an expert
and then abandon all further
responsibility. As another court has
stated: “an attorney hals] a
responsibility to investigate and bring
to the attention of mental health
experts who are examining his client,
facts that the experts do not request.”
As in any managerial role, counsel must
at a minimum continue to exercise
supervisory authority over the expert,
ensuring that the expert examines those
sources of information that the ABA has
indicated are necessary for adequate

preparation for the sentencing phase,
Only once either the expert or counsel
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has consulted all readily available

sources can counsel’s reliance on the

expert's opinion be reascnable.
536 F.3d at 1089-90 (guoting Wallace v. Stewart, 184 F.3d 1112,
1116 (9th Cir.1999)). See also Wiggins, 539 U.S5. at 532
(“counsel’s decision to hire a psychologist sheds no light on
the extent of their investigation into Petitioner’s social
background”) .

Although the trial defense counsel in this case faced a
daunting task, as do defense counsel in every capital case, the
defense counsels’ failure to effectively represent appellant at
trial, including their failure to adegquately investigate for
mitigation evidence, fell drastically below the level expected
of competent attorneys. The errors or deficiencies set forth
below and the combination of these failures worked to materially
prejudice Sergeant Akbar’s substantial rights. Sergeant Akbar’s
legal representation at trial was deficient when his trial
defense counsel: (1) failed to adequately investigate at any
stage; (2) followed an unreasonable strategy during trial on the
merits; (3) conceded guilt to a capital offense without the
consent of Sergeant Akbar; (4) followed an unreasonable strategy
in seating the panel during voir dire; (5) failed to present
extensive and significant mitigation evidence; (&) failed to
adequately use the appoilnted experts; (7) allowed introduction

of evidence they had properly suppressed; and (8) failed to
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adequately explain SGT Akbar’s in court demeanor as mental
illness but allowed the panel members to witness SGT Akbar
consistently fall asleep during trial with no explanation.

Individually, each one of these failures by the trial
defense counsel was so serious as tc deprive Sergeant Akbar of
the representation of ccunsel guaranteed by the Sixth Amendment
to the United States Constitution. These deficiencies were of
such a nature as to deprive Sergeant Akbar of a fair trial with
a constitutionally “reliable” sentence. See Scott, 24 M.J. at
188. Since he was denied the effective assistance of counsel,
Sergeant Akbar is entitled to a new trial. Id. at 193.

WHEREFORE, Sergeant Akbar respectfully requests this Court
set aside the findings and sentence in this capital case, and
order a new trial.

A. SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL, AS GUARANTEED BY THE SIXTH
AMENDMENT AND DENIED HIS RIGHT TO REPRESENTATION BY
COUNSEL QUALIFIED UNDER 18 U.S.C. § 3599 (2006), IN
VIOLATION OF HIS RIGHTS UNDER THE FIFTH, SIXTH, AND
ETGHTH AMENDMENTS TO THE U.S. CONSTITUTION AND ARTICLE
36, UCMJ, WHEN HIS TRIAL DEFENSE COUNSEL FAILED TO
SEEK THE APPOINTMENT OF QUALIFIED COUNSEL TO REPRESENT
SERGEANT AKBAR IN THIS CAPITAL COURT-MARTIAL.

The representation cf SGT Akbar was doomed from the

beginning because SGT Akbar’s counsel were not qualified to

represent him in this capital case.’ None of the defense counsel

> While the trial defense counsel in this case were qualified in

accordance with Article 27 (b), UCMJ, and Rule for Courts-Martial
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at trial had any capital defense experience. (R. at 12-16.)
The gloss of capital litigation inexperience tarnished trial
defense counsel’s performance and thus appellant’s court-
martial.

On 9 March 2004, the military judge in this case convened
the first Article 3S5(a), UCMJ, 10 U.S.C. § 83%(a) (2002),
session in this court-martial. (R. at 2.) The military judge
requested trial defense counsel put their qualifications “for
handling a case that has been referred as a capital court-
martial” on the record. (R. at 10-16.) Major _
was the lead defense counsel at trial and CPT - - was
the assistant trial defense counsel.’ Id. Neither counsel had
any experience defending a capital case, although both had
attended a capital litigation course at some point in their
career. Id. The only capital experience between the two
counsel was MAJ _ experience at the Government
Appellate Division when as branch chief he “participated in
strategy sessions for United States v. Murphy” and “reviewed and

edited a number of issues raised” in United Stated v. Kreutzer,

both on direct appeal. (R. at 13-14.)
1202 (a), the detailed defense counsel were not qualified to
represent Sergeant Akbar in his capital court-martial. Cf.

United States v. Murphy, 50 M.J. 4, 8-9 (13998).

¥ On 9 March 2004, civilian defense counsel, Mr. _

was the lead trial defense counsel; however, he subsequently
withdrew from representation before trial began. (R. at 425, 6;
App. Ex. 85.)
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At no time did the military judge advise SGT Akbar that his
assigned ccunsel had never defended anycne in a capital case,
nor did the military judge explain to Sergeant Akbar how his
assigned counsel were “qualified” to represent him despite their
lack of any prior capital defense experience. The military
judge simply concluded with the standard boilerplate, stating,
“Counsel for both sides appear to have the requisite
qualifications.” (R. at 16, emphasis added.)

Trial defense counsel failed to seek an order by the
military judge for the appointment of qualified defense counsel
to represent appellant in this capital case. Likewise, trial
defense counsel failed to seek an order from a superior
supervisory court for such an appointment. As a result, SGT
Bkbar was represented by inexperienced and unqualified counsel
in a capital murder trial which resulted in a sentence of death.

A military accused is entitled to the effective assistance
of counsel, regardless of whether the counsel is detailed or
personally selected by the accused. United States v. Scott, 24
M.J. 186 (C.M.A. 1987); Bates v. Blackburn, 805 F.2d 569 (5%
Cir. 1986). 1In 1989, the American Bar Association (ABA)
promulgated Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases [hereinafter ABRA Guidelines
{1989)]. The ABA produced a revised edition in 2003 to provide

“comprehensive, up-to-date guidance for professionals who work
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in this specialized and demanding field”, specifically to help
“ensure effective assistance of counsel for all perscns” charged
with capital crimes. ABA Guidelines (2003), Introduction.
Guideline 5.1 sets forth the qualifications of defense counsel
and emphasizes “high quality legal representation” as the basis
for gqualifying counsel to undertake representation in death
penalty cases, rather than the guantitative measures of attorney
experience, such as years of litigation experience and number of
jury trials. Id. at 36.

Guideline 5.1 Qualifications of Defense Counsel, states:

In formulating qualification standards, the
Responsible Agency should insure:

1. That every attorney representing a
capital defendant has:

a. obtained a license or permission to
practice in the jurisdiction;

b. demonstrated a commitment to providing
zealous advocacy and high gquality legal
representation in the defense of capital
cases; and

c. satisfied the training reguirements set
forth in Guideline 8.1.

ABA Guidelines (2003) (emphasis added). Guideline 8.1 Training,

states:

Attorneys seeking to qualify to receive
appointments should be required to
satisfactorily complete a comprehensive
training program, approved by the
Responsible Agency, in the defense of
capital cases. Such a program should
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include, but not be limited to,
presentations and training in the following
areas:

1. relevant state, federal, and
international law;

2. pleading and motion practice;

3. pretrial investigation, preparation, and
theory development regarding guilt/innocence
and penalty;

4. jury selection;

5. trial preparation and presentation,
including the use of experts;

6. ethical considerations particular to
capital defense representation;

7. preservation of the record and of issues
for post-conviction review;

8. counsel’s relationship with the client
and his family;

9. post-conviction litigation in state and
federal courts;

10. the presentation and rebuttal of

scientific evidence, and developments in

mental health fields and other relevant

areas of forensic and bhiological science;
ABA Guidelines (2003) (emphasis added). Additionally, qualified
attorneys will have demonstrated substantial knowledge and skill
in the above areas of expertise. Id. at Guideline 5.1(B) (2) (a-
h). While the ABA Guidelines have not yet been formally adopted

by the United States Department of the Army, this Court should

so require, at a minimum, ABA qualified counsel to represent an
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appellant who may die as a consequence of a sentence of a court-
martial.

The Army has long recognized the authoritative nature of
ABA standards and guidelines, notably in the areas of ethical
guidelines and standards for professicnal responsibility for
attorneys, as was actually acknowledged when the United States
Army largely adopted the ABA Model Rules of Professional
Conduct. See Army Regulation 27-26, Rules of Professional
Conduct for Lawyers, para. 7b. (1 May 1992) [hereinafter Army
Reg. 27-26]. The rules set forth in the ABA Model Rules of
Professional Conduct are essentially the Army rules of
professional conduct (with minor variations significant to
practicing law in the Army) by which every United States Army
judge advocate must abide. See Army Reg. 27-26, Appendix B.

The Army’s reccgnition of the authoritative nature of ABA
guidelines is also reflected by the Army’s mandate that military
judges, counsel, and court-martial support personnel comply with
the ABA Standards for Criminal Justice to the extent they are
not inconsistent with the Uniform Code of Military Justice, the
Manual for Courts-Martial, and United States Army directives,
regulations, or rules governing provision of legal services in
the Army. See Army Regulation 27-10, Military Justice, para. b5-
Bc. (24 June 1996) [hereinafter Army Reg. 27-10]. Furthermore,

the Army has directed that the 1972 ABA Code of Judicial Conduct
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be applicable to all judge advocates performing judicial
functions. See Army Regulation 27-1, Judge Advocate Legal
Services, para. 7-1 (30 September 1996) [hereinafter Army Reg.
27-11; Army Reg. 27-10, paras. 5-8(c).

Additiconally, the Army also defers to the ABA’s standards
and accreditation in determining the qualifications of active
duty counsel, Funded Legal Education Program selectees, and
professional consultants. See Army Reg. 27-1, paras. 13-2, 14-
5, 3-3, respectively. Finally, the Army recognizes that the
rules and regulations governing military legal practice are not
all inclusive. Judge advocates are encouraged to loock to other
recognized sources for guidance in interpreting United States
Army standards and in resolving issues of professional
responsibility, specifically, for example, ABA ethical opinions.
Army Reg. 27-10, para. 5-8d; see also Army Reg. 27-26, para. 7d.
According to The Judge Advocate General of the Army:

Military attorneys and counsel are bound by
the law and the highest recognized standards
of professional conduct. The D[epartment of
the] A[rmy] has made the Army Rules of
Professional Conduct for Lawyers and the
Code of Judicial Conduct of the A.B.A.
applicable to all attorneys who appear in
courts-martial. Whenever recognized
civilian counterparts of professional
conduct can be used as a guide, consistent

with military law, the military practice
should conform.
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Army Reg. 27-10, Appendix C, para. C-1, (emphasis added).
Preceding the Attorney-Client Guidelines in Army Reg. 27-10, the
following note was included:

Note. These guidelines have been approved by T[he]
Jludge] Afldvocate] Gleneral]. Military personnel who
act in courts-martial, including all Army attorneys,
will apply these principles insofar as practicable.
However, the guidelines do not purport to encompass
all matters of concern to defense counsel, either
trial or appellate. As more problem areas are
identified, TJAG will develop a common position and
policies for the guidance of all concerned.

Army Reg. 27-10, Appendix C, Note, (emphasis added).

One professional requirement that the Army adopted directly
from the ABA is the reqguirement of “competence” of counsel. See
Army Rule 1.1. Competence is literally the first rule of
professional conduct. Id. The text of this rule was drawn
verbatim from the ABA Model Rule 1.1. See Model Rule 1.1.
Furthermore, the official comments to both Army Rule 1.1 and

Model Rule 1.1 state:

In determining whether a lawyer employs the
requisite knowledge and skill in a
particular matter, relevant factors include
the relative complexity and specialized
nature of the matter, the lawyer's general
experience, the lawyer's training and
experience in the field in question, the
preparation and study the lawyer 1is able to
give the matter and whether it is feasible
to refer the matter to, or consult with, a
lawyer of established competence in the
field in question. In most instances, the
required proficiency is that generally
afforded to clients by other lawyers in
similar matters. Expertise In a particular
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field of law may be required in some
circumstances.

Army Rule 1.1, Comment (emphasis added); cf. Model Rule 1.1,
Comment. The Army has drawn from the authoritative experience
of the ABA when it recognized that “[e/xpertise in a@ particular
field of law may be regquired 1in some circumstances.” Id.

The ABA has identified capital litigation as one of those
particular fields of law which regquires specialized expertise
and has defined the minimum level of expertise required to
ethically defend a capital case, both at trial and on appeal.
See ABA Guideline 1.1; ABA Guideline 1.1, Commentary; ABA
Guideline 5.1; ABA Guideline 5.1. Commentary. These guidelines
were fashioned after the National Legal Aid and Defender
Association, Standards for the Appointment and Performance of
Counsel in Death Penalty Cases at Standard 5.1(II) (2001). The
ABA Guideline 5.1, Qualifications of Defense Counsel, delineates
the minimum qualifications for trial defense counsel. Both of
the appointed trial defense counsel in this case did not meet
these minimum requirements set forth in the ABA Guidelines.

In this case, defense counsel were the opposite of
qualified. Defense counsel’s actions throughout the court-
martial demonstrated that they lacked the knowledge,
understanding, and skills for defending a capital client.

Appellant has raised ineffective assistance of counsel at all
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stages, to include failure to investigate, failure to use
experts, failure to present a reasonable theory at trial,
failure to present mental health evidence, failure to withdraw
representation because of several conflicts of interest, failure
to conduct proper jury selection, and failure to present
mitigation evidence. See AE I: B-G, and AE TIT.

Following Gregg v. Georgia, 428 U.S. 153, 188, reh'g
denied, 429 U.S. 875 (1976), a highly specialized body of death
penalty jurisprudence evolved. Since 1976, the United States
Supreme Court, federal appellate courts, and state appellate
courts in the thirty-five “death penalty jurisdictions” within
the United States have decided hundreds of capital cases.
Attorneys who do not handle capital cases cannot be expected to
keep up with the ever-changing developments in these
jurisdictions. Therefore, they do not have the highly
specialized knowledge and training necessary for the adequate
representation of a defendant facing a death sentence.

The extremely high level of expertise required for counsel
in capital cases has been widely recognized. Justice Thurgood
Marshall, noted that "death penalty litigation has become a
specilalized field of practice, and even the most well-
intentioned attorneys often are unable to recognize, preserve,
and defend their client's rights."” Justice Thurgood Marshall,

Remarks on the Death Penalty Made at the Judicial Conference of
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the Second Circuit, 86 Colum. L. Rev. 1, 1 (1986). Consistent
with this point, the commentary to ABA Guideline 1.1 states:
[D]eath penalty cases have become so

specialized that defense counsel has duties
and functions definably different from those

of counsel in ordinary criminal cases. The
quality of counsel's "guiding hand" in
modern capital cases is crucial. At every

stage of a capital case, counsel must be
aware of specialized and frequently changing
legal principles and rules, and be able to
develop strategies applying them in the
pressure-filled environment of high-stakes,
complex litigation.

As a consequence c¢f the complexity of issues, and because
death penalty practice has become sc specialized, Congress has
previded that, fcr those facing a death sentence in U.S.
District Court, the trial judge must assign, upon the
defendant’s request, two counsel “of whom 1 shall be learned in
the law applicable to capital cases.” 18 U.S.C. §3005.° Such
legislation demonstrates the recognition by the United States
Congress of the need for well-seasoned and qualified
representaticn for an appellant faced with the death penalty.

Additionally, the Supreme Court has reccgnized that the ABA

Guidelines are applicable in determining reasonable performance.

Wiggins v. Smith, 539 U.S. 510, 524 (2003). As the Supreme

> Under the military system, American Soldiers have less
protection than civilians tried in federal court. The system
used in the federal district courts must be implemented in order
to ensure the equal protection of law for American Scldiers.

See also AE XV.
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Court noted in Wiggins, capital litigation involves not only the
necessity for extensive investigation of the facts underlying
the alleged crime, but also requires an extensive investigation
into the background of the defendant and the preparation of an
extensive case 1in mitigation, both of which are beyond the
normal ken cf a defense ccunsel. Id. at 524-526. Wiggins “now
stands for the proposition that the ABA standards for counsel in
death penalty cases provide the guiding rules and standards to
be used in defining the ‘prevailing professional norms’” for
representation and ineffective assistance of counsel in death
penalty cases. Hamblin v. Mitchell, 354 F.3d 482, 486 (6th Cir.
2003).

The failure of the Army to detail experienced and gualified
death penalty trial defense counsel to represent SGT Akbar
resulted in the denial of his rights set forth in the Fifth,
Sixth, and Eighth Amendments to the United States Constitution,
as well as his rights arising from Articles 27(b) and 36 of the
Uniform Code of Military Justice.

The Eighth Amendment of the United States Constitution
requires the different treatment of death penalty cases. United
States v. Curtis, 32 M.J. 252, 255 (C.M.A. 1991), cert. denied,
502 U.S. 952 (1991). An exception to a Guideline for attorney
qualification and competence is not warranted in this case, nor

is a military exception to the Eighth Amendment of the United
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States Constitution warranted. And there are no legitimate
operational or military specific concerns that would necessitate
anything less than counsel fully qualified by ABA Standards.

Unfortunately, if detailed trial defense counsel are not
experienced and qualified in the defense of capital cases,
“competent” representation may not ever occur. In United States
v. Curtis, 48 M.J. 331 (1997) (Petition for Reconsideration
Denied, Cox, Chief Judge (concurring)), Chief Judge Cox
helieved that to ensure military members who are sentenced to
death have received a fair and impartial trial within the
context of the death penalty doctrine of the United States
Supreme Court, it should be expected that: (1) Each military
service member has available a skilled, trained, and experienced
attorney; (2) All the procedural safeguards reguired by law and
the Manual for Courts-Martial have been followed; and, (3) Each
military member gets full and fair consideration of all relevant
evidence, for findings and for sentencing. United States v.
Curtis, 48 M.J. 331, 332 (1997).

Ineffective assistance of counsel in capital litigation was
addressed by the Court of Appeals for the Armed Forces (CAAF) in
United States v. Curtis, 46 M.J. 129 (1997). On reconsideration
of that case, the Court of Appeals for the Armed Forces reversed
the decision of the lower court as to sentence. Id. The CAAF

concluded that trial defense counsel’s performance during the
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sentencing hearing was deficient and that there was a reasocnable
probability that there would have been a different result if all
available mitigating evidence had been exploited by the defense.
United States v. Curtis, 46 M.J. 129, 130 (1997). With that
decision, the CAAF set a higher standard for ccunsel in capital
cases. Capital defense should not be left to on-the-job-
training. As this Court has stated:

Just as soldiers who are asked to lay down

their lives in battle deserve the very best

training, weapcns, and support, those facing

the death penalty deserve no less than the

very best guality of representation

available under our legal system.
United States v. Gray, 32 M.J. 730, 735-36 (A.C.M.R. 1991).

The CAAF also examilned the capital gqualifications of
ccunsel in United States v. Murphy, 50 M.J. 4 (C.A.A.F. 1998).
In Murphy, the CAAF found that Murphy “was defended by two
attorneys whc were neither educated nor experienced in defending
capital cases, and they were either not provided the resources
or expertise to overcome these deficiencies, or they did not
request them.” 50 M.J. at 9. The CAAF found the ABA Guidelines
“instructive,” but did ncoct determine that the lack of
qualifications was an “inherent deficiency.” Id. at 9-10.
However, the CAAF noted that both the Guidelines and 18 USC

§3005 “implicitly suggest” that inexperienced counsel may

provide ineffective representation. Id. at 10.
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In this case, Sergeant Akbar’s trial defense counsel were
left to learn how to be capital defense litigators as they
stumbled through his capital court-martial. Many of the errors
made by counsel at Sergeant Akbar’s court-martial are
attributable to counsel’s inexperience in defense of capital
cases. Experience -- or the lack thereof -- is a primary factor
for appellate courts to consider in assessing ineffectiveness
claims. The average attorney is simply ill-equipped to
understand the nuances of this intensely challenging specialty
within the world of criminal jurisprudence. When assessing
whether a defense counsel effectively and adequately represented
a client, courts of appeals give greater deference to decisions
made by experienced counsel. See Burger v. Kemp, 483 U.S. 776
(1987); Darden v. Wainwright, 477 U.S. 168 (1986). However, an
appellate court must be highly critical of an inexperienced
counsel’s failures when assessing whether that counsel’s
failures resulted in the deprivation of the fundamental fairness
ensured to every capital accused. See, e.g., King v.
Strickland, 748 F.2d 1462 (11™ Cir. 1984).

In this case, the incredible burden of representing SGT
Akbar in this capital court-martial initially fell upon a trial

defense counsel who happened to be on the ground in the same
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area where the offenses happened.6 The counsel who represented
Sergeant Akbar had no experience and inadequate training to
defend a capital defendant. While the trial defense counsel in
this case may have had some collective experience and success in
criminal defense litigation in general, this was not enough in
this capital case. 1In his treatise on the professional defense
standards for capital defense representation, Professor of Law

Gary Goodpaster stated:

Trials about life differ radically in form
and in issues addressed from those about the
commission of a crime, and those cases must
be tried differently. The differences are
so fundamental that counsel quite able to
try a complex criminal case may not be
competent to handle a penalty trial in a
capital case. Capital cases require
perceptions, attitudes, preparation,
training, and skills that ordinary criminal
defense attorneys may lack. Indeed, counsel
in a capital case who presents a seemingly
skilled, but unsuccessful, defense at the
guilt phase may have tried and lost the
issue of his client’s worthiness to live
before the penalty trial has even begun.

Gary Goocdpaster, The Trial for Life: Effective Assistance of

Counsel 1in Death Penalty Cases, 58 N.Y.U. L. Rev. 299 (1983).
Consequently, Sergeant Akbar’s trial defense counsel failed

to recognize their lack of gualifications in the area of capital

defense litigation. Likewise, those counsel sat silent when the

Appellant also claims that trial defense counsel were
operating under a conflict of interest, in part, because of
their proximity to events. See AE II: B.
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military judge advised SGT Akbar that his counsel were, in fact,
qualified to represent him. Additionally, and as asserted in
Assignment of Error I: C, mitigation experts that were hired to
work on the defense team recognized counsel’s inexperience and
urged for more time to conduct a proper mitigation investigation
and appropriate medical testing.’ (R. at App. Ex. 140; DAE D, G,
I, J, GG; DA 7-32, 331-41.) Defense counsel’s failure to
conduct a thorough mitigation investigation is a clear sign that
they were simply not qualified to handle a case of this
magnitude. (DAE Z, RAA, LL; DA 224-36.)

As a result of “the lack of well-trained and experienced
defense counsel in [this] capital proceeding,” the result of a
sentence of death in Sergeant Akbar case is “unreliable in
military jurisprudence.’” See United States v. Curtis, 48 M.J.
331, 333 (1997) (Petition for Reconsideration Denied, Cox, Chief
Judge (concurring)). Consequently, Sergeant Akbar was denied
the effective assistance of counsel, and, therefore, is entitled
to a new trial. See United States v. Scott, 24 M.J. 186 (C.M.A.
1987). Sergeant Akbar was entitled to counsel “learned in the
law applicable to capital cases,” but he was denied that

entitlement, and thus was denied justice.

-
i

Appellant has also raised ineffective assistance of counsel for
failure to use defense experts in the case. See AE I: B.
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WHEREFORE, Sergeant Akbar respectfully requests this Court
set aside the findings and sentence in this capital case, and
order a new trial.

B. SERGEANT AKBAR WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL WHEN HIS TRIAL DEFENSE COUNSEL
FAILED TO ADEQUATELY INVESTIGATE APPELLANT’S SOCIAL
HISTORY, IGNORED VOLUMINOUS INFORMATION COLLECTED BY
MITIGATION EXPERTS, CEASED USING MITIGATION EXPERTS,
RESULTING IN AN INADEQUATE MENTAL HEALTH DIAGNOSIS
BECAUSE THE DEFENSE “TEAM” FAILED TO PROVIDE NECESSARY
INFORMATION TO THE DEFENSE PSYCHIATRIST WITNESS.

Introduction

Appellant was represented at his court-martial by a
dysfunctional defense team. Whether because of defense
counsel’s error in ignoring and ceasing substantive
communication with their experts, or because of defense
counsel’s frustration with ineffective experts, appellant was
left with an inaccurate and insufficient mental health
diagnosis, based on an incomplete and inaccurate mitigation
investigation. Ultimately, the defense counsel are responsible,
because the responsibility to ensure that appellant’s mitigating
facts were developed and presented to the panel was solely that
of the defense counsel.

Statement of Facts

The defense team in appellant’s case consisted of trial
defense counsel, Dr. Woods, the defense psychiatric witness, and

the mitigation experts. Originally, trial defense counsel
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requested and was granted Deborah Grey as a mitigation expert.
(DAE X; DA 210-15.) However, Ms. Grey left the team in June of
2004 because of a conflict with appellant’s mother. Id. In her
memorandum to the defense team, Ms. Grey estimated roughly
between 151 and 208 hours of mitigation work remained in the
case, but also cautioned that as the mitigation experts pursued
the sources of information she had identified “other avenues of
exploration may open up for him/her to pursue.” Id. Ms. Grey
also advised that the “mitigation specialist will need to
consult with a psychologist and psychiatrist.” Id.

While serving as appellant’s mitigation expert, Ms. Grey
prepared fifty-five pages of social history, twenty-seven pages
of cumulative records, and a seven-page social history summary,
none of which were presented at trial and most of which were not
found 1in trial defense counsel’s files. (DAE EE, FF; DA 267-
330.) Nothing indicates that Ms. Grey ever consulted with Dr.
Woods in this case. The only work done by Ms. Grey that was
presented to the panel consisted of a one-page, unexplained
family tree, a four-page timeline of appellant’s life (with some
notes), and a twenty-seven-page summation of appellant’s
journal, containing mostly gquotes from the journal with some
minor notes from Ms. Grey. (R. at Def. Ex. C.) This was

largely cumulative with the submission by trial defense counsel
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of appellant’s entire Jjournal. (R. at Def. Ex. A; see also AE
I: G.)

After Ms. Grey left the defense team, Ms. Scharlette
Holdman and her team, consisting of Ms. Scarlet Nerad and Mr.
James Lohman, were appointed as appellant’s mitigation experts
on 1 July 2004. (R. at App. Ex. 129.) However, the convening
authority only approved seventy-five hours of work and $10,000
for the Holdman mitigation experts. Id. (Ms. Holdman indicated
that there were actually cne thousand hours of work necessary,
with a fee of $100,000. (R. at App. Ex. 129, 132.) Ms. Holdman
outlined many of the same areas of the mitigation investigation
that had not been completed but had been considered necessary by
Ms. Grey. (R. at App. Ex. 132.) 1In response, the defense
counsel did not request additional funding from the convening
authority or from the military judge. (R. at App. Ex. 140; DAE
G, I, GG; DA 15-27, 331-41.)

During sentencing, the trial defense counsel reached back
to the files and submitted materials sent in by Ms. Grey on 15
March 2005. (R. at Def. Ex. C.) Ms. Grey provided thirty-three
pages of commentary on appellant’s diary (Id.), along with four
interviews of varied utility from three high school teachers of
appellant and his Tmam during scme part of his childhood. (R.
at Def. Ex. N, O, P, and W.) Ms. Grey advised trial defense

counsel that the analysis was not prepared for presentation to
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the court, and that much of this information needed to be shaped
for suitability in presenting to a jury. (DAE X; DA 210-215.)
Another mitigation expert working with Ms. Holdman’s team
provided an interview of the wife of appellant’s college
roommate who had interacted with appellant during college. (R.
at Def. Ex. T.)

Additionally, trial defense counsel submitted a competing
and somewhat less sympathetic view of appellant’s diary from the
Federal Bureau of Investigation (FBI). (R. at Def. Ex. B.)
This FBI report was an internal government document, definitely
not prepared for the defense. Id. Portions of the report
portray appellant as “an extremely self-consciocus individual
struggling to understand and adapt to a myriad of social,
personal, sexual, and financial issues.” Id. Also mentioned is
appellant’s “impoverished, abusive and loveless” home. Id. The
report opines that any possible suicidal ideations were not made

"

“seriously,” and several paragraphs focus on appellant’s
“thoughts of violence and aggression,” including his desire to
kill white people and his belief that his “life is not complete
until America 1is destroyed.” Id. The report determined that
“his [appellant’s] actions come as no surprise” and compared

appellant to a school or work shooter. Id. It concluded that

“[N]one of this excuses what Akbar has done. Based on his
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writings and pleas to Allah, Akbar clearly knew right from
wrong.” Id.

Doctor Woods had only a small fraction of the substantive
contact with the trial defense attorneys and mitigation experts
that he ordinarily has in a capital case. (DAE AA; DA 229-36.)
Because of the insufficient mitigation investigation, Dr. Woods
was unaware of several important pieces of mitigation
information, including an incident where appellant ate his own
vomit, extensive evidence of family mental health disease, and
evidence of sexual and physical abuse of appellant by his step-
father. Id. at DA 233. 1In Dr. Wood’s opinion, this evidence
was collectively so powerful that it would have been more than
enough to solidify his forensic diagnosis of Paranoid
Schizophrenia and would have led to an additional diagnosis of
Complex Post-Traumatic Stress Disorder. Id. Doctor Woods
repeatedly asked the trial defense attorneys to request
additional expert assistance, particularly a forensic
psychologist. (DAE B, DAE C, DAE AA; DA 3, 6, 233.) Doctor
Woods, a clinical psychiatrist, was retained to do
neuropsychiatric testing but not to do some of the psychological
testing professionally reserved for psychologists. (R. at
2323.) Trial defense counsel continually replied that Dr. Woods
and the mitigation experts’ requests were pointless because the

government would never agree to the expenditures. (DAE AA, DAE
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GG; DA 233, 337.) Trial defense counsel never asked the
Convening Authority or the military judge for additional funding
for investigation or experts. Additionally, Dr. Woods advised
that the testing done by the Sanity Board was insufficient and
requested additional testing be funded. (DAE AA; DA 7-8.)
Again, those requests went without action by the trial defense
attorneys. Id.

Trial defense counsel did not call either Dr. Woods or any
mitigation expert to testify at sentencing. There were no
discussions between trial defense counsel, Dr. Woods, or the
mitigation team about the possibility of any of the experts
testifying at sentencing. Id. In their internal files, trial
defense counsel, at the initial stages of investigation,
apparently recognized the critical nature of sentencing
evidence. (DAE CC; DA 257-64.) They identified that self-
defense was not viable. Id. They also examined lack of
premeditation as a possible defense theory, but concluded it
“most likely will not work,” but also determined that it was the
only method open since it would not “alienate the panel.” Id.
Trial defense counsel do not mention the defense of lack of
mental responsibility in the memorandum. The memorandum also
discusses mitigation evidence, and sixteen separate and
important “possible mitigation themes.” Id. Counsel recognized

that under Supreme Court and military case law “any strategic
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choice to ignore or minimize this evidence would most likely be
considered ineffective.” Id. Yet, they did exactly that.
Argument

Deficient Performance:

"Tt is the duty of the lawyer to conduct a prompt investigation
of the circumstances of the case and to explore all avenues
leading to facts relevant to the merits of the case and the
penalty in the event of conviction." Rompilla v. Beard, 545
U.s. 374, 387 (2005) (qguoting 1 ABA Standards for Criminal
Justice 4-4.1 (2d ed. 1982 Supp.)). See also Wilson v. Sirmons,
536 F.3d 1064, 1089-90 (while counsel can rely to a certain
extent on the expert, it is counsel’s responsibility to conduct
an investigation and to provide the results of that
investigation to any expert witnesses); See also Jacobs v. Horn,
395 F.3d 92, 105 (3d Cir. 2005) (Jacobs counsel was ineffective
on findings when he failed to adequately investigate and present
mental health evidence that may have resulted in jury
determining that Jacobs could not premeditate). This duty
outlined by the Supreme Court is the fundamental underpinning of
capital trial practice, particularly when the stakes are so
absolute: the life or death of a Soldier.

To establish deficient performance, a "defendant must show
that counsel's representation fell below an objective standard

of reasonableness." Strickland, 466 U.S. at 688. While
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appellant will provide this Court extensive evidence of the
failuré of trial defense counsel in this case to reach a minimum
objective standard of reasonable representation, this Court must
analyze counsels’ performance within the framework of the ABA
Guidelines. While CAAF has not mandated that the ABA Guidelines
must be followed, it repeatedly said that the ABA Guidelines are
“instructive.” United States v. Murphy, 50 M.J. 4, 9 (C.A.A.F.
1998), see also United States v. Kreutzer, 6l M.J. 293 (C.A.A.F.
2005) (repeatedly citing the ABA Guidelines in finding
ineffective assistance of counsel in that case). While not
mandatory, the ABA Guidelines in place during the time-frame of
trial litigation in appellant’s case (2003-2005) are the
framework that this Court must use to assess whether or not
trial defense counsel’s performance was “reasonable.”®

Turning to the requirements of the ABA Guidelines shows
that one of the most important areas in capital litigation is
the Defense Team. See ABA Guideline 4.1. The Commentary to
this Guideline makes clear that “[NJ]ational standards on defense
services have consistently recognized that quality
representation cannot be rendered unless assigned counsel have

access to adequate . . . expert witnesses, as well as personnel

® Also raised as an assignment of error, trial defense counsel

were not qualified under the ABA Guidelines to represent
appellant in this capital court-martial. See AE I: A.
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skilled in social work and related disciplines . . . .”
Commentary to ABA Guideline 4.1 at 30, The Commentary goes on
to note that “analyzing and interpreting” the often unique and
complex evidence in death penalty cases is “impossible without
consulting experts.” Id. 1In particular, the need for mental
health experts is considered by the ABA as being “essential” in
capital cases and counsel “can hardly be expected” to assess a
client’s mental state for Schizophrenia or other mental
illnesses that “could be of critical importance.” Id at 31.

The ABA Guidelines mandate “that at least one member of the
defense team” be someone who is qualified to “screen for mental
or psychological disorders or defects.” Id at 32. The
Commentary concludes by noting that a mitigation specialist is
an “indispensable member of the defense team throughout all
capital proceedings.” Id. at 33. Trial defense counsel in this
case apparently recognized the need for these experts, but
either did not use them (in the case of Ms. Holdman, Ms. Nerad
and Mr. Lohman), used them as an afterthought {(as in the case of
Ms. Grey), or withheld through gross negligence critical
mitigation information crucial to an adequate diagnosis (in the
case of Dr. Woods).

There is no substantive difference between not hiring
experts at all and using them so little or so poorly as to

render them useless. This Court cannot find counsel’s
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performance adequate merely because they checked the block by
hiring experts. It is a mystery why defense counsel did not use
the mitigation experts. If the experts were not experienced, or
had issues that did not allow them to be useful, then defense
counsel should have requested alternative experts. If there
were no issues with the mitigation experts’ performance, then
defense counsel should have utilized their expertise. Of
course, defense counsel are not absolutely regquired to use
experts, but if they choose not to, they are not relieved of
their burden to investigate appellant’s background and social
history for mitigating evidence.

Additional focus on the Defense Team is seen in ABA
Guideline 10.4: The Defense Team. The duty for overall
performance of the Defense Team is given to the lead counsel.

Id at 63. This Guideline applied during the preparation of
appellant’s case and during appellant’s trial. Nor is it a
novel concept that a lead defense counsel would be overall
responsible for the Defense Team. “Lead counsel 1s responsible,
in the exercise of sound professional Jjudgment, for determining
what resources are needed and for demanding that the
jurisdiction provide them.” Id. at 66. While trial defense
counsel originally recognized the need for mitigation experts,
more funding for those experts, and the need to insure that

information flowed from the mitigation experts to Dr. Woods,
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trial defense counsel ignored these experts after they joined
the defense team. Not only did they avoid substantial
communication with any of their experts, but they failed to
request any additional funding from either the convening
authority or the trial court. Alternatively, trial defense
counsel never complained to the military judge or the convening
authority that their experts were inadequate or unacceptable.
If problems arise between defense counsel and mitigation
experts, trial defense counsel is not presented with a Hobson’s
Choice, but must ensure that steps are taken to solve the
problems such that appellant is represented effectively.

ABA Guideline 10.7 addresses the standards for an
appropriate investigation. This Guideline lays out the obvious,
that “counsel should conduct thorough and independent
investigations relating to both guilt and penalty issues.” Id.
at 76. The Guideline Commentary notes that “inadequate
investigation by defense attorneys . . . have contributed to
wrongful convictions in both capital and non-capital cases.”
Id. at 77-78. The crux of the need for a thorough investigation
is that “[Clounsel cannot responsibly advise a client about the
merits of different courses of action, the client cannot make
informed decisions, counsel cannot be sure of the client’s
competency to make such decisions, unless counsel has first

conducted a thorough investigation with respect to both phases
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of the case.” Id. at 80-81. The broad latitude given to
present mitigation and extenuation in capital sentencing means
that an attorney must consider “anything in the 1life of a
defendant which might militate against the appropriateness of
the death penalty for that defendant.” Id. at 81 citing Brown
v. State, 526 So. 2d. 903, 908 (Fla. 1988) (citing Hitchcock v.
Dugger, 481 U.S. 393, 394 (1987)); see also R.C.M. 1004 (a) (3).

The attorneys in this case certainly “checked the block” by
hiring mitigation experts and a clinical psychiatrist. However,
“the mere hiring of an expert is meaningless if counsel does not
consult with that expert to make an informed decision about
whether a particular defense is viable.” Richey v. Bradshaw, 498
F.3d 344, 366 (6th Cir. 2007) citing Strickland v. Washington,
466 U.3. 668, 691 (1984) (defense counsel “has a duty to make
reasonable investigations or to make a reasonable decision that
makes particular investigations unnecessary”). The Sixth
Circuit Court of Appeals in Richey rejected the idea that simply
hiring experts suffices. If counsel substantively ignores
experts, ceases substantive communication with them months
before trial, and ignores or refuses to review or pass along to
other experts large volumes of information from another expert,
their decisions at trial cannot be said to be in any way

“informed.”
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That i1s precisely what happened in this case. Defense
counsel hired the experts, but then did not coordinate or
communicate with them effectively, leaving the result (as is
apparent by the sparse mitigation evidence presented at trial)
the same as if no mitigation investigation had been conducted.

The vast majority of the information prepared by a
mitigation expert and presented to the panel on sentencing was
prepared by Ms. Grey. This information was gathered in February
2004, six months prior to Ms. Grey advising trial defense
counsel that 150 hours or more of work still remained. (R. at
Def. Ex. C.) No complete social history of appellant, or
detailing of family mental health history, was presented to the
panel for consideration on either merits or sentencing. This 1is
not to say, however, that Ms. Grey did not have any of this.

Trial defense counsel gave notice to the trial court that
Ms. Holdman would reguire significant time to complete her
investigation. ({R. at App. Ex. 132.) It is also clear that
trial defense counsel realized that Dr. Woods was “relying on
some of the same information that Ms. Holdman will be creating.”
{R. at 551.) After all, triél defense counsel informed the
court on 24 August 2004 that “Dr. Woods -- in order to form his
opinion to a reasonable degree of medical certainty, he’s going
to need at least until February to complete his tests and also

to rely, in large part upon the information that Dr. Holdman is
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able to obtain.” (R. at 585.) “In order for Dr. Woods to make
an accurate diagnosis, he will need to review the material
prepared by Ms. Grey and Mrs. Holdman.” (R. at App. Ex. 127.)

Trial defense counsel further informed the court that the
testimony and evidence compiled by both Dr. Woods and Ms.
Holdman’s team would be “more than likely” used for both merits
and sentencing. (R. at 554.) Dr. Woods and Ms. Holdman were
“the heart of the defense strategy.” (R. at 579.) What was
apparent to all, at least at the early stages of the court-
martial, was the critical nature of Ms. Holdman and her team,
both to appellant’s defense and Dr. Wood’s mental health
diagnosis. The need for additional time and money was equally
obvious. Yet, trial defense counsel made no further effort to
request additional money for the mitigation experts.
Inexplicably, trial defense counsel appear to have recognized
the critical nature of the incomplete mitigation material but
did nothing to address it. Nor did defense counsel ever raise
to the trial court in any way that their current experts were
underfunded, insufficient, or performing unsatisfactorily.
Inexplicably, counsel did not submit to the convening authority,
the military judge, or an appellate court, a request for
additional assistance.

Not only did trial defense counsel fail to request

necessary funding, they ceased nearly all communication with
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their mitigation experts. Several months before trial, trial

counsel stopped all communication with the Center for Capital

Assistance. They did not respond to inquiries asking relevant

documents should be sent, such as mental health records of Sgt.

Akbar’s family members. They did not respond to requests
team meetings, instructions for further investigation, or
for communicating with us and family members. (DAE I; DA

27.) This lack of communication began sometime before or

for
pleas
22-

around

4 November 2004, as evidenced by an email from Ms. Nerad to

trial defense counsel.

For reasons I do not understand and have not
been told, I have almost no communication
with defense counsel, no access to the rest
of the team, and no way of knowing,
obtaining, reviewing, and analyzing relevant
information and discovery. My regquests for
information and assistance from defense
counsel go unanswered, causing me to delay
and reschedule investigative tasks and to
undertake investigation without appropriate
preparation . . . . We have not been able to
pursue or implement the plan in any
meaningful way because of the prosecution’s
intrusion® into the defense case and defense
counsel’s failure for whatever reason to
communicate with me or assist me.

(DAE R; DA 93.)

This corresponds with Dr. Woods’ statement that trial

defense counsel stopped substantively communicating with him

El

While appellant is not certain of the type of intrusion by the

government Ms. Nerad complains about, appellant believes it may

be tied to disruptions in Ms. Nerad’s ability to travel to
interview potential witnesses.
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around the same time as they stopped communicating with the
mitigation team.

For reasons unknown to me, defense counsel
failed to communicate with me for five
months prior to trial, failed to provide me
relevant and necessary information related
to the history of mental illness in Mr.
Akbar’s family, and failed to provide me
with the results of the mitigation
investigation that T normally rely upon in
capital cases . . . . I also explained to
trial [defense] counsel that the competency
determination reached by the sanity board
pre trial should ncot be relied upon in light
of the limited information upon which it
based its opinions and in light of the
course of Mr. Akbar’s mental illness over
time. In my professional opinion, which I
hold to a reasonable degree of medical
certainty, a complete and reliable mental
state assessment was not conducted on Mr.
Akbar’s behalf prior to trial, despite my
best efforts.

(DAE B; DA 3-4.)

Because of this communication breakdown, appellant was
defended by counsel who did not talk to his mitigation
specialists or the defense psychiatrist in any meaningful way
for substantial periods of time, and these experts failed to
talk to each other for substantial periods of time. Appellant
was bereft of a wide range of mitigating material, and Dr. Woods
was unable to use that material to accurately diagnose
appellant. Doctor Woods stated before, and even during, trial

that additional testing was necessary to determine an accurate
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mental health diagnosis, but these requests were ignored by
trial defense counsel. (R. at 2291; DAE C, D; 5-14.)
Nothing in the record of trial or trial defense counsel’s
files indicate that the decision to no longer involve their
experts was made after a thorough review of the evidence
gathered from their mitigation experts, or that much, if any, of
the evidence that was gathered was passed along to Dr. Woods.
The ABA Guidelines provide that
investigations into mitigating evidence
“should comprise efforts to discover all
reasonably available mitigating evidence and
evidence to rebut any aggravating evidence
that may be introduced by the prosecutor.”
ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty
Cases 11.4.1(C), p 93 (1989} (emphasis
added}). Despite these well-defined norms,
however, counsel abandoned their
investigation of petitioner's background
after having acquired only rudimentary
knowledge of his history from a narrow set
of sources.

Wiggins v. Smith, 539 U.S. 510, 524 (2003}.

In appellant’s case, as in Wiggins, trial defense counsel
truly “abandoned” their investigation, particularly mitigation,
after having acquired only a “rudimentary” understanding of
appellant’s social history. Ms. Grey and Ms. Holdman agreed
that there was still much to do in the mitigation investigation
of appellant. (R. at App. Ex. 132; DAE X; DA 210-15.) Doctor

Woods, apprised of the nature and quantity of mitigation

evidence he was not given, has changed his diagnosis,

59



specifically relying on the family mental health history he was
not informed of before trial. (DAE C; DA 5-6.) Ms. Holdman
identified this very material as existing in her files, but
never delivered to defense counsel. (DAE G; 15-21.) The
appellate mitigation specialist, appointed by this Court, Ms.
Lori James-Townes, has also characterized the mitigation
investigation as being largely incomplete and inadequate. (DAE
LL; DA 413-517.) Evidence indicates that only a scintilla of
mitigation evidence assembled by Ms. Holdman’s team was ever
presented to the panel, or made it to Dr. Woods. Id.
Significant portions of Ms. Grey’s self-described incomplete
investigation did not make it into either counsel’s files, nor
was 1t presented to the panel, including a fifty-five page
social history summary. {DAE EE; DA 267-322.) This raises a
critical question. Why was the unused material in counsel’s
files not passed to either the jury or Dr. Woods when trial
defense counsel clearly recognized the importance of the
information both to the panel (R. at 554) and to Dr. Woods? (R.
at 551, 585; App. Ex. 127.)

It is clear from defense counsels’ files that they believed
the bulk of their efforts should be targeted towards sentencing.
Nonetheless, this early recognition did not translate into

action. Counsel, in fact, ultimately ignored mitigation
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evidence from Ms. Holdman and her team, and minimized what
little mitigation evidence they did retrieve from Ms. Grey.
Instead of presenting a complete mitigation case, counsel
merely placed three witnesses on the stand (other than the
accused) on sentencing. Captain (CPT) David Storch, appellant’s
platoon leader at the time of the offenses, testified about
appellant’s unusual behavior and overall low level of
effectiveness as a soldier and non-commissioned cfficer. (R. at
3017-3023.) Captain Storch also testified appellant did not
receive a relief for cause report because the unit “probably
didn’t have enough evidence to backup a relief for cause NCOER.”
(R. at 3024.) On cross-examination, CPT Storch testified that
he “never doubted” appellant’s mental stability, and that he
believed appellant was proficient in his specialty. Id.
Counsel then called Sergeant First Class (SFC) Daniel Kumm,
appellant’s former sguad leader, who testified simply that
appellant was a “subpar” soldier. (R. at 3034, 3037.) Sergeant
First Class Kumm testified about dercgatory terms for Muslims
and Iragis used within the sguad, but ncone of those terms were
directed towards appellant. (R. 3038.) On cross-examination,
SFC Kumm concurred with CPT Storch that there was no reason to
guestion appellant’s mental stability. (R. at 3040.) Of
course, 1if trial defense counsel had sought out and examined the

records and interviews compiled by Ms. Holdman’s team they would
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have found multiple incidences of appellant exhibiting extremely
unusual behavior. (DAE Z, LL; DA 224-28, 413-517.)

The final witness called by trial defense counsel was Mr.
Daniel Duncan, a former high school teacher of appellant. (R.
at 3046.) Mr. Duncan recalled that appellant was a very good
student, but that he did not interact with appellant much
outside of the classroom. (R. at 3047.) Other than the three-
sentence unsworn statement from appellant (R. at 3074), this
comprised the entirety of trial defense counsel’s presentation
of mitigation witnesses, certainly not the stuff of a reasonably
effective mitigation case, and on the whole, much more
aggravating than mitigating.

The defense also presented the “analysis” of appellant’s
diary by the first mitigation expert, Deborah Grey, which was
not prepared for trial, but instead prepared as part of the
“process of creating a social history” of appellant. (R. at
Def. Ex. C.) Significantly, Ms. Grey prepared this information
in February, 2004, several months before she resigned from the
case while informing trial defense counsel that there was a very
large amount of information and work left to be done. (R. at
Def. Ex. C; DAE X; DA 210-15.) Ms. Grey also warned defense
counsel that they needed to be very careful in what was
presented to the panel concerning appellant’s diary. (DAE X; DA

210-15.) "It remains my belief that the defense team must find
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a way to contextualize and if possible neutralize the elements
of his journal that talk about killing Caucasians, etc.” Id.
Ms. Grey linked journal entries to possible evidence of “mood
cycling” and the effect of “early exposure” to the Nation of
Islam on appellant. Id.

Ms. Grey highlighted both the importance and the danger of
appellant’s journal, as well as the large volume of other
critical mitigation information that needed to be assembled,
including information from and observations of appellant by
family members, mental health records of family members,
observations of appellant by those with whom he had
relationships in high school and college, the ex-wives of
appellant, the Soldiers at appellant’s unit who may have
observed appellant’s behaviors, as well as the need to possibly
confront government mental health experts with mitigation
evidence, and necessary consultation of the mitigation
specialist with the defense clinical psychiatrist (Dr. Woods).
Id.

It is clear from Dr. Woods’ declarations and testimony at
trial that consultation between Dr. Woods and the mitigation
experts in this case was minimal at best. (DAE AA; DA 229-36.)
There is no evidence that many of the recommendations of Ms.
Grey (or Ms. Holdman’s team) were followed by trial defense

counsel. Certainly if trial defense counsel and the mitigation
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experts reasonably investigated all of the relevant and
necessary mitigation evidence, trial defense counsel could have
formed reasonable tactical decisions regarding what to submit to
the panel. However, that is not what took place here.

This case combines the errors the Supreme Court decried in
Rompilla and Richey -- trial defense counsel hired experts but
then failed to adequately communicate with them, and by so
failing, also failed to adequately investigate and present
mitigation evidence in appellant’s case. Thus, trial defense
counsel made uninformed decisions regarding the use of
mitigation evidence, including whether to call Dr. Woods or a
mitigation expert to testify on sentencing. These decisions,
based on insufficient information, were certainly not informed
tactical decisions.

This lack of forethought was also illustrated in trial
defense counsel’s decision to submit appellant’s journal in its
entirety. (R. at Def. App. Ex. A.) This was done with only
minimal analysis and with no attempt to put the diary into
context or explain or defuse the multiple incendiary statements.
(R. at Def. Ex. C.) See also AE I: F. As a result of trial
defense counsel’s negligence in contacting and working with
defense experts, much of the testimony and evidence that needed
to be placed in front of the panel was not, while evidence and

statements from appellant that should have either bheen
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completely kept away from the panel or explained and
contextualized were tossed at the panel unvarnished.

Viewing the declarations of Dr. Woods, Ms. Holdman, Ms,.
Nerad, and Mr. Lohman, along with the work of Ms. James-Townes
{discussed in more detail infra), their consensus is that: 1)
there was abundant information that was not provided by the
mitigation teams to the attorneys; 2) that informaticn, nor
other information that was delivered to the attorneys was ever
provided to Dr. Woods for his analysis; 3) a significant portion
of the mitigation investigation remained to be completed when
trial defense counsel stopped communications with the mitigation
team; 4) trial defense counsel ignored repeated and specific
requests for further testing by Dr. Woods even after he informed
them that, without further testing, the defense would not be
ready for trial and Dr. Woods would not be able to rule in or
out certain diagnoses; 5) Dr. Woods did not have genetic
information that would have also aided him in his diagnoses.

Trial defense counsel is not required to examine every file
or every box of information relating to appellant’s life. They
are also not required to conduct every test requested by their
experts or every recommendation of their experts. However,
decisions regarding additional testing and investigations must
be reasonable and informed decisions, as must decisions whether

to communicate with experts. Merely hiring an expert is not
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enough. Trial defense counsel must allow those experts to
inform them, and give those experts the tools necessary to
perform their tasks (or at least request those tools be
provided) .

In short, trial defense counsel’s decision must be
“informed.” Trial defense counsel’s decisions were not
“informed” because Dr. Woods was provided sparse social history
information on appellant (particularly the family mental health
information), insufficient testing was done, and the mitigation
team was ignored almost completely. Such a sparse investigation
and use of mitigation evidence rendered Dr. Woods’ diagnoses
incomplete, and inaccurate. {DAE AA; DA 229-36.) Thus,
appellant’s trial defense counsel operated from a flawed,
uninformed perspective of their own making regarding appellant’s
mental state and the presence, absence or importance of
mitigation evidence.

The complete lack cf family history of mental illness in
is the more surprising because it 1s apparent from counsel’s
notes that they were aware of the importance of a genetic
history of mental illness. (DAE DD; DA 265-66.) However,
instead of seeking that history, trial defense counsel instead
used the FBI investigation. Id. However, the FBI analysis: 1)
was not designed to provide genetic history of mental illness to

appellant’s mental health; and 2) provided no substantive
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evidence of appellant’s family mental health history except for
an interview with one brother who exhibited paranoid ideations.
(R. at Def. Ex. B.) This was not an informed tactical or
strategic decision counsel pursued after investigating,
gathering and considering the available evidence.

Sadly, this information was largely available in the
voluminous material that Dr. Holdman’s team of mitigation
experts compiled during the short time they worked on
appellant’s case. That information was so important that after
being provided this information, Dr. Woods changed his
diagnosis. (DAE AA; DA 229-36.)

Evidence compiled by Ms. Holdman and also obtained by Ms.
James-Townes indicates that appellant’s father suffered from
drug addiction, mental illness (depression, anxiety disorder,
panic disorder, and mood disorder), and had Acquired Immune
Deficiency Syndrome {AIDS). (DAE LL; DA 431.) Mitigation
specialists also believed appellant’s mother had some mental
health issues. Id. at DA 424. Appellant’s brother would not
even speak to investigators because he believed helicopters from
the government were watching his house. (Def. Ex. B.) The fact
that both parents exhibited mental health issues and his brother
exhibited paranoid symptoms certainly would have been important
to Dr. Woods in forming a diagnosis of Paranoid Schizophrenia.

(DAE HH; DA 342-74.)
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Even if this Court finds that defense counsel sufficiently
“informed” themselves to make tactical decisions, the following
decisions were unreasonable: (1) to ignore four boxes of
mitigation information; (2) to cut-off the mitigation
investigation despite the protestations of the mitigation
experts that more needed to be done; (3) to fail to transfer
much of that information to Dr. Woods to assist in his diagnosis
of appellant; and (4) to fail to conduct testing relating to
sleep issues and Schizophrenia recommended by Dr. Woods.
Unreasonable tactical decisions will not defeat a claim of
ineffective assistance of counsel. See United States v. Rivas,
3 M.J. 282 {(C.M.A. 1977). The Court, will not give carte
blanche to the tactical decisions of counsel in capital cases if
the counsel’s performance reflects inadequate investigation,
limited capital experience!”, and does not meet the higher
standard of performance expected of counsel in capital
litigation:

What follows in this opinion, however,

demonstrates that a capital case -- or at
least this capital case -- 1s not
"ordinary," and counsels' inexperience in

this sort of litigation is a factor that
contributes to our ultimate lack of
confidence in the reliability of the result:
a judgment of death. We have no quarrel with
the Army Court regarding the obligation of
an appellate court not to second-quess
tactical judgments. Here, however, counsels'

v see AE I: A.
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lack of training and experience contributed

to questiocnable tactical judgments, leading

us to the ultimate conclusion that there are

no tactical decisions to second-guess.
United States v. Murphy, 50 M.J. 4, 13 (C.A.A.F.
1998.)

In Murphy, as in this case, counsel performed a sub-
standard mitigation investigation. Counsel in Murphy, who did
not have a mitigation expert, developed the mitigation evidence
primarily by “correspondence and telephone.” Id. at 12.

Counsel in appellant’s case had mitigation specialists, but
they failed to use them. No mitigation expert was called to
testify, and no material from the mitigation file was analyzed
or placed into evidence. Information from the mitigation team
was not shared with the clinical psychiatrist, Dr. Woods. Nor
was such information presented to the panel in any coherent
form. Defense counsel actively ignored both the mitigation team
and Dr. Woods. Thus, appellant’s trial defense counsel placed
themselves in the same situation as Murphy’s counsel, attempting
to try the case effectively without a functioning mitigation
expert, an adequately informed mental health expert, and doing
so without the capital trial experience necessary to overcome
those deficiencies.

In Murphy, CAAF refused to simply cede to the ordinary,

non-capital rationale that an attorney merely need have a
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tactical reason for trial decisions, but recognized that capital
trials are not “ordinary.” Id. Attorneys in capital cases do
not receive unlimited deference to their tactical choices.

Their experience in capital litigation, their level of
investigation of an appellant’s background, and their use of
experts must all be examined more critically, as must their
performance in presenting sentencing material to a panel.

This problem is not unique in to appellant’s case. While
not binding, Worthington v. Roper, 619 F.Supp.2d 661, (E.D.Mo.
2009) is instructive in comparison to appellant’s case. In
Worthington, the accused pled guilty, was convicted of murder,
and sentenced to death. Id. at 665. At trial, the prosecution
called twenty-four witnesses while the defense counsel called
only two witnesses. Id. at 666. Those two witnesses were
Worthington’s maternal aunt and a psychiatric pharmacist. Id.
Worthington’s maternal aunt testified primarily of Worthington’s
lifetime exposure to drug use and drug abuse, his rampant drug
abuse in his early life, and the absence of a father figure in
Worthington’s life. Id. at 667. A psychiatric pharmacist
testified that Worthington’s drug abuse problems made
Worthington unable to control his impulses and affected his
decision-making. Id. The district court found that the defense
counsel’s performance and investigation was “inadequate.” Id.

at 675. Although the defense counsel made some investigation,
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including calling witnesses and seeking records, the Court found
that the defense counsel did not go far enough in finding other
relevant mental health issues. Id. Similar to appellant’s
case, the district court found that Worthington’s defense
attorneys did not provide the mental health experts in the case
with all of the relevant mitigation evidence. Id. The district
court determined that the primary reason for Worthington’s
counsel not seeking additional mitigation evidence such as
records or withesses was not because of a determination that
such an investigation would be futile, but because of money and
time. Id. at 67.

Appellant’s trial defense counsel did the same. When
presented with the need for additional investigation, testing,

and experts, trial defense counsel responded that there was no

point in making a request because funding was unavailable. (DAE
AA; DA 229-36.) Thus, appellant’s case stands on all fours with
Worthington.

Relying on Wiggins and Rompilla, the district court in
Worthington found that Worthington’s defense counsel terminated
their investigation too soon and did not undertake to uncover
all reasonably available mitigating evidence. Id., citing
Wiggins, 539 U.S. at 527-28; Rompilla, 545 U.S. at 389.

Additionally, the district court relied upon the ABA Guidelines
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as a “guide” in determining what is “reasonable in a death
penalty case.” Id. at 674 citing Rompilla, 545 U.S. at 387.

The Court in Worthington next turned to prejudice. At
Worthington’s trial, there was evidence of drug use, childhood
abuse, and expert testimony which emphasized the affect
Worthington’s drug abuse had on his ability to control his
impulses and his decision-making. Id. at 667. The Court found
that the additional evidence presented on appeal was mostly
duplicative of the evidence already presented albeit much more
detailed, and thus refused to overturn Worthington’s conviction
based on the new evidence. Id. at 678.

However, the Court did overturn Worthington’s conviction
based upon the failure of the defense counsel to uncover the
additional evidence and present it to Worthington’s assigned
mental health experts. Id. at 684. On appeal, Worthington
presented expert testimony describing mental health issues, such
as Bipolar affective disorder with psychotic features,
Tourette’s syndrome, chemical dependencies and Post Traumatic
Stress Disorder, from which Worthington suffered. Id. at 682.
The experts emphasized of the critical importance of family
mental health information to making an accurate mental health
diagnosis. Id. The expert that Worthington had presented at
his trial also testified at Worthington’s habeas proceeding that

the expert had minimal records provided to him at trial and that
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he was “overwhelmed” by the volume of records that were
available that he did not receive at trial. Id. at 683. All of
the defense experts disagreed with the State’s expert diagnosis
of antisocial disorder. Id.

As in Worthington, appellant’s defense counsel ceased
seeking mitigaticn information early into the process. (R. at
App. Ex. 140; DAE G, I, Z, AA, GG; DA 15-27, 224-341.)
Similarly, appellant’s defense counsels’ claimed, at least in
their conversations with their mitigation experts, that the
reason for not conducting a more thorough mitigation
investigation was funding. Doctor Woods, like the expert at
trial in Worthington, was surprised by the gquality and quantity
of information he did not have to make an accurate diagnosis.
(DAE AA; DA 234.) Finally, as in Worthington, the mental health
diagnoses of appellant on appeal were more concrete, more
severe, and more strongly supported than at trial. (DAE Z, AA;
DA 224-36.) If anything, Worthington had the “luxury” of having
an expert testify on sentencing, while appellant had none.'!

In finding that Worthington was prejudiced, the Court found
that it was reasonable to believe that the mental health expert

at trial would have changed his diagnosis had he been given a

' While Dr. Woods did testify on the merits and did discuss

some differential diagnoses of appellant, he did not testify on
sentencing and he never gave a definitive diagnosis of
appellant’s mental health on the merits.
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complete social history investigation of Worthington.
Worthington, 619 F.Supp. at 688. Doctor Woods has been clear
both that he would have changed his diagnosis and specifically,
he would have diagnosed Schizophrenia if provided a sufficient
social history investigation. (DAE AA; DA 234.) Also like
Worthington, this Court must find “the likelihood of a different
result had properly prepared experts testified is ‘sufficient to
undermine confidence in the ocutcome’ actually reached at
sentencing.” citing Rompilla, 545 U.5. at 389. Both appellant
and Worthington, suffered from inadequately prepared experts.

In Porter v. McCollum, 558 U.S. , 130 S5.Ct. 447 (2009),
the Supreme Court found that Porter’s trial defense counsel was
ineffective in investigating Porter’s mitigation case, and that
Porter was prejudiced. At trial, Porter’s counsel presented one
witness, Porter’s ex-wife, and presented portions of a
deposition. 130 S.Ct. at 449%9. "“The sum total of the mitigating
evidence was lilnconsistent testimony about Porter’s behavior when
intoxicated and testimony that Porter had a good relationship
with his son.” Id.

Post-trial, Porter’s counsel discovered new evidence that
Porter had an abusive childhood, that he performed heroically in
the Korean War, that he was a long-term substance abuser, and
that Porter had impaired mental health and mental capacity. Id.

In addition to testimony regarding Porter’s heroic Korean War
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service, an expert in neuropsychology testified that Porter
suffered from brain damage and was impulsive. Id. at 451.

The Court found that Porter’s counsel at trial was
ineffective. Id. at 453. Porter’s counsel failed to assemble
Porter’s military, medical, or educational records, nor did he
interview Porter’s family. The Court rejected the counsel’s
claims that, because Porter was “fatalistic and uncooperative,”
counsel’s failure to investigate was excused. Id. The Court
found counsel’s failure to present evidence of Porter’s family
background, military service, and mental health was
unreasonable. Id.

The Court alsc found that Porter was prejudiced. Id. at
454-456. If Porter’s counsel had properly investigated Porter’s
case, he would have informed the jury about Porter’s military
service, his abusive childhood, and his mental health
deficiencies and mental limitations. TId. at 454. Porter was
not required “to show “that counsel’s deficient conduct more
likely than not altered the outcome” of his penalty proceeding,
but rather that he establish ‘a probability sufficient to
undermine confidence in [that] outcome.’'” Id. at 455-45¢,
quoting Strickland, 466 U.S. at 693-694. The Court found that
Porter succeeded in undermining the confidence in his trial.
Id. at 466. See also Hamblin v. Mitchell, 354 F.3d 482, 492-

493 (6th Cir. 2003) (counsel ineffective in failing to further
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investigate mental health and in presenting his client’s
mitigation case. Claim that counsel was unaware of what the
investigation would reveal was not sufficient reason to fail to
further investigate); Hardwick v. Croshy, 320 ¥F.3d 1127, 1165-
1169 (11th Cir. 2003) (counsel ineffective in failing to put
forward a case in mitigation because it was the only means of
showing that his client was less reprehensible than the facts of
the crime suggested); Smith v. Stewart, 189 F.3d 1004, 1008 ({9th
Cir. 1999) (counsel ineffective in failing to conduct a full
examination of mental health and in failing to put forth
anything in addition to mental health in his client’s case in
mitigation).

Pre-judice:

The decision to ignore the mitigation experts did not have
merely a hypothetical impact on the case, because, based on the
previously undisclosed information, Dr. Woods changed his
determination of appellant’s sanity at the time of the offense
and trial from competent to legally not competent.'? (DAE AA; DA
229-36.) The potential impact on the panel from being told that
appellant, in the opinion of Dr. Woods, was not legally sane at
the time of the offense and trial is immeasurable. Doctor Woods
learned after trial about: 1) specific observations of appellant

doing things such as eating his own vomit, a clear indicator of

12 See AE I: C, AE VII.
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psychosis; 2) significant additional evidence of serious mental
health issues with multiple members of appellant’s immediate and
extended family; and 3) evidence of both physical and possibly
sexual abuse of appellant by his step-father. (DAE AA; DA 225-
36.) As a result, he revised his diagnosis to Paranoid
Schizophrenia and Post Traumatic Stress Disorder, and finding
that appellant was legally insane both at the time of the
offense and at trial. Id. Combining Dr. Woods’ revised
diagnosis with the sheer volume of mitigation evidence uncovered
by this Court’s appointed mitigation expert, Lori James-Townes
(DAE LL; DA 413-517), and buttressed by a similar preliminary
diagnosis of appellant’s mental health state by Dr. June Cooley
(DAE Z; DA 228), a forensic psychologist, the quality and
quantity of mitigation evidence that could have been provided to
the panel with an effective use of experts in this case is
stunning.

Both Lori James-Jownes (DAE LL; DA 420-427), and Dr. Cooley
(DAE Z; DA 225), have noted the significantly insufficient
social history investigation completed at trial in this case.
Doctor Cooley has conducted a review of the mitigation materials
provided at trial and by Ms. James-Townes and has found
preliminary diagnoses of: Schizophrenia, Major Depressive
Disorder, Recurrent, Severe with Psychotic Features and Post

Traumatic Stress Disorder. (DAE Z; DA 225.) Doctor Cooley
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specifically based her findings on the mental health history of
appellant and his family. (DAE Z; DA 228.) She also listed
nine separate categories of psychotic behaviors appellant has
exhibited and the five functional causes underlying those
behaviors. (DAE Z; DA 225-26.) Ms. James-Townes concurs with
Dr. Cooley’s findings that those issues not gathered in
mitigation prior to trial and not presented to Dr. Woods to
assist in his diagnosis were gualitatively and quantitatively
critical pieces of information. (DAE LL; DA 420-27.)
Additionally, Dr. Cooley found that appellant has never received
a “comprehensive psychological evaluation” and that the
psychological testing of appellant by the Sanity Board was
incomplete. (DAE Z; DA 226-27.) Doctor Cooley then provided a
laundry-list of psychological testing that appellant should have
received as well as what a “comprehensive psychological
evaluation’ requires. Id.

Ms. James-Townes outlined in her report that:

A. There was noc team apprcach to address the mental
health concerns experienced and demonstrated by SGT
Akbar.

B. Interviews were not multi-generational.
C. There was no mitigation expert on the team who
would have been available to manage information

gathered and provide a coherent picture of the
entirety of Sgt. Akbar’s life.
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D. There was not mitigation specialist on the team
at the time of trial able or willing to testify about
the findings.

E. Because of the lack of social history
presentation, no defense expert was able explain the
many facets of SGT Akbar’s life: including but not
limited to his struggle and confusion surrounding his
religion {(which began at the age of 4 when his
parent’s changes his name), obsessions with sex,
identity issues; confusion regarding what memories
were real versus fantasy; history of childhood
trauma; his parents and family history and the impact
it had on him, medical issues which included severe
sleep disturbances.

F. There was no follow-up regarding the horrendous
abuse suffered as a child (psychological abuse by
mother, religious overtones to discipline, abuse by
his stepfather, abandonment by father, horrendous
living conditions, sexual abuse of female family
members, possible sexual abuse suffered by him).

G. There was no complete extensive social history to
feed neither the mitigation investigation findings

nor the presentation at trial.

H. Without a social history report nothing about SGT
Akbar’'s life was put into context.

I. Despite mountains of evidence regarding Sgt.
Akbar’s psychological conditions, no psychological
examination was completed having the benefit of a
complete social history.

(DAE L1LL; DA 420-21.)

Additionally, Ms. James-Townes found that “[t]lhe Failure to
Recognize and Investigate Compelling Mitigating Factors Resulted
in Failure to Integrate the Mitigation Into The Guilt/Innocence

Stage of the Trial.” Id. at DA 423. Ms. James-Townes also

found that “the admission of Mrs. Grey’s ‘summary’ of Sgt. [sic]
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Akbar’s diary entries was the only effort made by counsel to
educate the jury panel regarding his severe psychiatric illness

17”7

and long-standing physical disorders. on sentencing. Id.
at DA 424. Ms. James-Townes notes that "“SGT Akbar’s childhood
was remarkable for extreme poverty, constant moving, unstable
parenting, physical abuse, possible sexual abuse, parental
abandonment, domestic violence, and traumatic events
(earthquake).” Id. at DA 433. Ms. James-Townes goes into
significant detail in her report about the abuse appellant
suffered growing up and the impact of childhood trauma both
generally and related to appellant. Id. at DA 433-39. Ms.
James-Townes also details some of the medical issues appellant
suffered during his nine years of college. Id. at 27-31. Ms.
James-Townes points to the critical importance of “execution
impact testimony” in her report. Id. at DA 446. “Execution
impact testimony” is testimony by family members and close
friends that “allows the jury/panel to understand exactly how
the death of the defendant will impact them.” Id. The absence
of any family members testifying “speaks volumes to a panel
member who had to decide the life and death of SGT Akbar

.” Id. Crucially, Ms. James-Townes states that she reguires
expert assistance to provide a complete report because “his

current mental health state and sleep disorder symptoms is

prohipiting my efforts. I would urge the court to appoint a
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forensic psychologist and forensic psychiatrist to assist in
these efforts.” Id. at DA 448.

It is also important to note that Dr. Woods’ adjusted
diagnoses tracks very closely with the diagnoses of Dr, Cooley,
differing only in Dr. Cooley’s additional finding of Major
Depressive Disorder, Recurrent, Severe with Psychotic Features.
(DAE Z; DA 225.) This lends further credence to Dr. Woods’
revised findings based on the uncovered social history evidence.
There is a significant difference between a mental health expert
being able to definitively diagnose appellant with Paranoid
Schizophrenia, Post Traumatic Stress Disorder and unequivocally
declaring him incompetent at the time of the offense and trial,
and what happened at trial, where Dr. Woods found none of these
diagnoses definitively and declared appellant not legally
insane. (R. at 2313.) Additionally, had a complete and
sufficient social history investigation been done, the facts
would have lent greater weight and credibility to Dr. Woods’
diagnosis. Appellant was also prejudiced by the lack of any
expert testimony at his sentencing.

In a capital case, one test for prejudice when significant
evidence is withheld from the panel is “whether a reasonable
finder of fact, armed with this evidence, would come to the same
conclusions that the court-martial did as to the findings and

sentence.” United States v. Murphy, 50 M.J. 4, 14 (C.A.A.F.
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1998), citing United States v. Dock, 26 M.J. 620 (ACMR 1988).
If even one panel member would have come to a different
conclusion as to either findings or sentence based on the large
volume of unpresented mitigation evidence and a definitive and
confident diagnocsis from Dr. Woods, then this court-martial
would have possibly resulted in a different finding, and
definitely in a different sentence. This panel was not armed
with the necessary evidence to arrive at an informed verdict.!’
However, because appellant was effectively denied the

assistance of a mitigation expert at trial, the standard for
prejudice is more complex than an ordinary death penalty case.
The CAAF’'s decision in United States v Kreutzer, 61 MJ 293 (CAAF
2005) addressed prejudice both in the context of ineffective
assistance cof counsel and a failure to grant a mitigation
expert. For ineffective assistance of counsel, the CAAF found
that “the appellant must demonstrate a reasconable probability
that, but for counsel's deficiency, the result would have been
different.” Kreutzer, 61 M.J. at 301 citing Strickland, 466
U.S. 694. For denial of a mitigation expert, the CAAF said that
the burden falls on the government to show that:

There 1s no reasonable possibility that even

a single court member might have harbored a

reasonable doubt in light of the mental

health evidence that the mitigation
specialist could have gathered, analyzed,

15 gee AE V.
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and assisted the defense to present. Had but
a single member harbored a reasonable doubt,
death would have been excluded as a
permissible punishment.

Id. at 301.

Appellant’s case is a very similar to Kreutzer. Appellant
was effectively denied the assistance of a mitigation expert
because defense counsel failed to utilize them in anything more
than a minimal fashion. Appellant is in the same position as
Kreutzer, lacking the assistance of a mitigation expert either
to present mitigating evidence to the panel or to assist Dr.
Woods in forming an accurate and forensically supported
diagnosis. Appellant is also left in the same position as
Murphy in that significant evidence was not presented to the
panel, calling into question whether the panel would have come
to the same conclusion on findings or sentence had the evidence
been presented.

Accordingly, appellant should not be required to rely on
the high burden of proving prejudice under a standard
ineffective assistance of counsel analysis. However, appellant
meets that even higher standard. Though the burdens differ
between ineffective assistance of ccunsel and denial of a
mitigation expert in a capital case, the fundamental concern is

the same. Is there a chance the result would have been

different had the attorneys utilized the experts properly and
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the missing evidence been introduced to the panel? Appellant,
in this capital case, must only show that the ineffective
assistance was “sufficient to undermine confidence in the
outcome.” Id. at ©694.

Confidence in the outcome of a death penalty case is even
more paramount than in a non-capital case. “One continuous
theme is found throughout the death-penalty cases handed down by
the Supreme Court over the last 30 years. That theme is
reliability of result.” Murphy, 50 M.J. at 14. The heightened
need for a reliable result in a death penalty case requires that
if this Court finds that appellant was denied the use of a
mitigation expert, then it should find that prejudice exists if
the government cannot show that one panel member might have
harbored a reasonable doubt based on a proper mitigation
investigation, necessary testing, and a mental health
evaluation.

Even 1f this Court chooses to evaluate prejudice under the
basic standard for ineffective assistance of counsel, the
confidence in the outcome of both findings and sentencing is
significantly undermined by Dr. Woods’ change in diagnoses and
the large volume of uncovered mitigation information not
presented to the panel. Accordingly, this Court must order a

rehearing.
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Ineffective Assistance of Counsel - Voir Dire

C. SERGEANT AKBAR WAS DENIED HIS SIXTH AMENDMENT RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL WHERE THE TRIAL
DEFENSE COUNSEL FAILED TO CHALLENGE FOR CAUSE ANY
PANEL MEMBERS, EVEN THOUGH COUNSEL HAD MULTIPLE CAUSAL
REASONS INCLUDING ACTUAL BIAS, IMPLIED BIAS, AN
INELASTIC OPINION AGAINST CONSIDERING MITIGATING
EVIDENCE AND ON SENTENCING, AND PANEL MEMBERS’
DETAILED KNOWLEDGE OF UNCHARGED MISCONDUCT THAT THE
JUDGE SPECIFICALLY RULED INADMISSIBLE.

Statement of Facts

There were nineteen members seated when the court was first

assembled. (R. at Convening Order dated 19 Feb 2004.) At the
conclusion of voir dire, fifteen members remained. Trial
defense counsel challenged only one potential panel member. (R.
at 1174.) Government counsel challenged Lieutenant Colonel

_ Major - Major _ Sergeant Major -
Command Sergeant Major _ and First Sergeant _ (R.
at 1160.) Trial defense counsel opposed the challenges of only
Lieutenant Colonel _ Major _ and Command
Sergeant Major _ Id. The unopposed challenges were
granted by the military judge, while the opposed challenges were
denied. (R. at 1174.) Trial defense counsel challenged one
member, Major _ on the basis of implied bias because he
was a witness in a prior military death penalty case (United
States v. Kreutzer) and was actually involved in capturing

Kreutzer after his attack. (R. at 1174-75.) This challenge was
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joined by government counsel and granted by the military judge.
Id. The government used its preemptory challenge on Lieutenant
Colonel _ while the defense did not use its preemptory
challenge. (R. at 1177.) Significantly, one panel member,
Sergeant First Class - was a member of appellant’s company
size unit, and this issue was waived by trial defense counsel.
(R. at 1178.)

Applicable Law and the Standard of Review

Because the trial defense counsel did not challenge any of
the panel members seated in this case, this issue is ordinarily
waived. R.C.M. 912(f) (4), MaNuaL FOR COURTS—MaARTIAL, UNITED STATES
(2008 ed.) However, because of the plenary review authority of
Article 66(c) this court “is not constrained from taking notice
of errors by the principles of waiver and plain error.” See
United States v. Powell, 4% M.J. 460 (C.A.A.F. 1998) (citing
United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1981)).
Therefore, this court should look anew at these errors without
need of a waiver analysis, particularly in this capital case.'®

However, if this Court chooses to apply the waiver
doctrine, because appellant claims that his counsel were
ineffective in voir dire and panel challenges, this Court must
examine whether assigned counsel were ineffective in failing to

challenge for cause members in this case.

¥ cee also AE VIX.
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Absent the showing of a strategic decision, failing to
remove a biased member for cause constitutes ineffective
assistance of counsel. Hale v. Gibson, 227 F.3d 1298, 1319 (3d
Cir. 2000); United States v. Quintero-Baraza, 57 F.3d 836, 841-
842 (9th Cir. 1995); Johnson v. Armontrout, %61 F.2d 748, 755
(8th Cir. 1892). Although counsel is ineffective during voir
dire and panel challenging, appellant must still show that a
biased panel member sat on his panel. Hale, 227 F.3d at 1319,
To show bias, appellant must show that the panel member had such
a fixed opinion that he or she could not impartially judge
appellant. Id. However, once bias is established, appellant
need not show prejudice. Hughes v. United States, 258 F.3d 453,
463 (6th Cir. 2001); Sanders v. Norris, 529 F.3d 787, 791 (8th
Cir. 2008).

The impaneling of biased juror is structural in nature, and
must result in appellant receiving a new trial. Hughes, 258 at
463. “Defense counsel’s failure to attempt to remove from the
jury a person who has been established on voir dire to be biased
constitutes prejudice under Strickland.” Hale, 227 F.3d at
1319. “Trying a defendant before a biased jury is akin to
providing him no trial at all. Tt constitutes a fundamental
defect in the trial mechanism itself.” Johnson v. Armontrout,

961 F.2d at 755.
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Rule for Courts-Martial [hereinafter R.C.M.] 912 (f) (1) (N)
provides that a court member “shall be excused for cause
whenever it appears that the member . . . [s]hould not sit as a
member in the interest of having the court-martial free from
substantial doubt as to legality, fairness, and impartiality.”
This rule encompasses challenges based on both actual and
implied bias.

The test for actual bias is whether any bias “is such that
it will not yield to the evidence presented and the judge's

instructions.” United States v. Reynolds, 23 M.J. 292, 294

(C.M.A. 1987). The emphasis for actual bias is a subjective one
viewed through the eyes of the judge and the panel member. See
United States v. Napoleon, 46 M.J. 279 (C.A.A.F. 1997). The

focus 1s then on the efficacy of rehabilitative efforts in
changing the stated subjective position of the panel member to
one that will yield to the evidence presented and the judge’s
instructions.

Unlike actual bias, implied bias is viewed “through the

eyes of the public, focusing on the appearance of fairness.”

United States v. Rome, 47 M.J. 467, 469 (C.A.A.F. 1998). 1In an
implied bias case, "the focus 'is on the perception or
appearance of fairness of the military Jjustice system.'" Id.

(quoting United States v. Dale, 42 M.J. 384, 386 (C.A.A.F.

1995)). Implied bias exists when, “regardless of an individual
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member’s disclaimer of bias, most people in the same position

would be prejudiced [that is, biased].” United States v.
Napolitano, 53 M.J. 162, 167 (C.A.A.F. 2000). Implied bias 1is
examined under an objective viewpoint. United States v. Strand,

59 M.J. 455, 458 (C.A.A.F. 2004).

FError and Argument

In SGT Akbar’s case, trial defense counsel’s failure to
challenge for cause panel members for both actual and implied
bias amounted to ineffective assistance of counsel. The threat
of implied bias infected the entire panel and each and every
panel member. Implied bias is not discussed by either the trial
defense counsel (or the military judge) regarding a single panel
member. This strongly indicates that neither defense counsel
appropriately considered implied bias. This is ineffective
assistance of counsel.?®® Recause of the ineffectual voir dire
by defense counsel on implied bias (and the military judge’s
failure to address implied bias sua sponte), appellant was
prejudiced.

Defense Counsel’s Failure to Challenge Sergeant First Class
(SFC)

Sergeant First Class _ stated that he had no

interest in the events in appellant’s life leading up to the

offenses in this colloquy with defense counsel:

1 Appellant, in AE VIX, claims that the military judge committed

plain error in seating the panel as composed.
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DC: Would you have any interest in facts
regarding their life, and how that person
got to that point, factors that might have
influenced their decision? Do you think
those things would be important?

SFC D: No, sir. Because, if they took a
life, it wouldn’t be important.

DC: And what do you think rehabilitation or
the potential for rehabilitation - what do
you think that means?

SFC D: Like not letting them out - like
they’d be able to live, but they’d spend the
rest of their life in prison.

DC: Okay. Well, that’s a good lead in to
the next guestion. 80, in a case where
you’ve got the person, you’re convinced that
the person committed a murder, you’re 100
percent sure of that, and life without
parole 1s alsoc a possible punishment,
meaning that person will never get out of
jail, would you consider that?

SFC D: Yes. I’d consider it.

DC: What sort of factors would influence
your decision as you choose between death or
a person being removed permanently from
society and sitting in jail for the rest of
his life?

SFC D: Okay. Say for instance that that
person was provoked to do that, then the

person deserves another chance.

DC: Any other factors or circumstances that
could be important?

SFC D: Unless they had a mental condition or
whatever.

(R. at 1134.)
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At no point does SFC - state that he will consider
mitigation evidence, or the events and influences in appellant’s
life leading up to the charged offenses. This is not a matter
of the member simply giving low weight to extenuation and
mitigation. 1In this case, SFC - was clear that everything
leading up to the charged offenses was unimportant and would not
be important because appellant took a life. Thus, SFC -
would not consider evidence in mitigation.

Defense counsel inexplicably missed or ignored SFC -
responses to his gquestions. Given that this was a capital case,
certainly defense counsel must have known that it was absolutely
paramount to seat a panel with an eye as much towards sentencing
as towards the merits. This is heightened here because the
events in appellant’s life leading up to the attack were
intricately interwoven with his mental health. (See DAE, Z, AA,
LL; DA 224-36, 413-517.) There can be no tactical or strategic
reason to fail to delve more deeply into SFC - clear
statement that he would not consider factors in appellant’s life
leading up to the offenses, and certainly there was no reason

not to challenge SFC -

The military judge later attempted to rehabilitate SFC

MJ: Sergeant - if I understand you
correctly, if we get to sentencing, you
would be able to follow my instructions on
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the full range of punishments whatever they
may be?

SFC D: Yes, sir.
MJ: Life, life without parole ----
SFC D: Yes, sir

(R. at 1136.)

The judge asked if SFC - could consider the full range
of appropriate punishments, but did not ask if he could consider
the full range of mitigation and extenuation evidence to
determine the appropriate punishment. The issue is not whether

_would consider the full range of punishments (although

his responses put that into guestion), but whether SFC-

could consider the underlying extenuating and mitigating factors
in determining an appropriate punishment. There is no evidence
that SFC -ever expressed an ability or willingness to
consider the evidence or the judge’s instructions concerning
extenuation and mitigation, and trial defense counsel certainly
did nothing to address it.

Sergeant First Class - also misinterpreted the meaning
of rehabilitation. To him, rehabilitation meant life without
parole. (R. at 1134.) Later, SFC - mentioned provocation
and mental condition in the context of life without parole. (R.

_ had a severely limited understanding of the

concept of rehabilitation, coupled with a mindset that
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mitigation is not important if appellant took a life. Thus, SFC
- had an impermissibly inelastic opinion on sentencing. In
a capital case, SFC - cannot be seated, yet defense counsel
not only inexplicably failed to further explore these issues,
there was no challenge of any type.
SEC - also informed the trial defense counsel that he

suffered from a sleeping problem:

DC: And you related that that started about

the time of the first Gulf War when you came

back. What I'd like to know is, 1s that

trauma related to trauma or stress from

participating in that, or did you just get

in the habit of not getting a lot of sleep?

SFC D: I don’t know what it’s from, sir.

DC: So you don’t feel that you wake up
because you were under stress or trauma?

SFC D: Well, being in the military is
stressful.

DC: That’s very true. So you think it may
just be related to the day-to-day life
stress?
SFC D: Yes, sir.
DC: But you feel that you’re able to
function and get by on 3 to 4 hours of
sleep?
SFC D: Yes, sir.

(R. at 1132.)

First, trial defense counsel tried to explain away what

appears to be a panel member who could not answer whether or not
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his dramatically changed sleeping habits resulted from Gulf War-
related trauma. Id. The trial defense counsel’s duty was to
conduct an examination which uncovered whether or not SFC -
truly did suffer from mental health issues that may have called
into question his fitness to sit on the panel. Instead, trial
defense counsel attempted to rehabilitate SFC - Id. But
most observers in the court room would view a panel member who,
when asked without prodding, could not state whether his
sleeping habits were due to trauma.

Many additional questions should have been asked by trial
defense counsel. Has SFC - received any psychiatric
counseling? How did this trauma affect SFEC - other than
severely altering his sleep habits for years? How sympathetic
would he be to someone also claiming sleep related problems and
the possible mental health issues related to them?

In any event, most in the public would view SFC - as
caring little for anything else once it was determined that
appellant was the one who committed the murders and he was not
“provoked” or had a “mental condition.” (R. at 1135.)
Furthermore, a member of the public would view SFC - as
someone wrestling with his own demons and who should not be
allowed to sit as a member.

What was even more egregious about trial defense counsel’'s

conduct is that they had the opportunity to excuse SFEC -
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automatically given that he was a member of appellant’s company
sized unit. (R. at 1178.) 1Instead, they chose to waive this
protection.

Defense Counsel’s Failure to Challenge Major (MAJ) -

When asked under what circumstances he would consider
death, MAJ _ responded, “I'm saying, like - my
formula is if one person dies, then that the means that that
person [who committed the act] should die also.” (R. at 991.)
Major _ response indicated that MAJ _ had a
formula: if you kill someone, then you die too. Trial defense
counsel’s reaction to that response indicated that either the
defense team had no issues with the response or they did not
hear or understand the response. In any event, asking MAJ
_ if he could in fact consider the death penalty did
nothing to address the magnitude of his “eye for an eye”
formula.

In a capital murder trial, MAJ _ response should
have raised red flags with trial defense counsel that MAJ
_ had an inelastic attitude towards sentencing. Even 1if
Major _ meant something else, or may have been confused
by an inartful question, trial defense counsel failed to ask

questions to get at the meaning of MAJ _ intent.

However, the plain meaning of his spoken words indicate that MAJ
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_ believed in balancing the scales: a life for a life.
At the very least, these issues required extensive exploration.
Major _ should not have served on appellant’s panel, and

no tactical reason exists for his inclusion.

In addition to MAJ _ bias on sentencing, MAJ

_ exhibited a level of personal feeling about the case:

I felt pretty upset over what happened. I
felt for the family members and soldiers
that were over there. And I realized -

well, I was over there in 2002. So I kind
of knew where that area was. And it was
depressing.

(R. at 993.)

The fact that MAJ _ had just been “over there” a
year earlier is not fully fleshed out, nor is it addressed as to
why it was “depressing” for him. However, most in the room
would assume or consider that MAJ _ had been impacted by
and had some personal emotional connection to this case by
virtue of being at or near the area where the incident occurred,
or perhaps by virtue of an “it could have been me” thought
process. At any rate, a panel member who labels the case before
any evidence 1s presented as leaving him depressed is not a
panel member most would believe could fairly sit on the case and
evaluate it with an open mind. Trial defense counsel should

have inquired into what, if any, personal ties or emotions MAJ

_ had with appellant’s case.
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Defense Counsel’s Failure to Challenge Sergeant First Class
(SFC) IIIIIIIIIIiiIl

Sergeant First Class _ indicated both in

general and individual voir dire that he had expressed an
opinion on appellant’s guilt:
MJ: In general voir dire, did you indicate
that you had previously expressed an opinion
on guilt or innocence of Sergeant Akbar?
SFC C: Yes, sir.
MJ: Can you relate what it was?
SFC C: Yes, sir. When it was in the news
and first came out - my wife and I are in
the military. As weeks went by, from what
we’ve known out of the news, I had said, “It
sounds like guilty.”
(R. at 1138.)

The military Jjudge then attempted to rehabilitate SFC

MJ: Have you followed the case since it made
the news in 20037

SFC C: Yes, sir. Pretty much.
MJ: Do you still maintain that position?
SFC C: No, sir.

MJ: Can you set aside anything that you may
have learned and decide the case only on
this evidence?
SFC C: Yes, sir.

(Id.)

Trial defense counsel inquired further:
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DC: You indicated that you initially said -
based upon the press reports that you saw,
you said to your wife, “Looks like he must
be guilty?”
SFC C: Yes, sir.
DC: And you said your opinion had changed?
SFC C: My opinion, sir, is based on news
reports that I do not completely, 100
percent believe.
DC: Okay.
SFC C: It was - and I'm saying it now
because I just want that put out. It was
based on what I’'ve seen - the input that I’d
gotten. Has it changed? Well, sir, now I'm
going to get the facts. This was based on
that news report that I don’t believe is 100
percent at all times.

(R. at 1157.)

Thus, based upon media reports, SFC _ believed
appellant guilty — but stated he would suspend further judgment
until presented with the facts. Sergeant First Class _
was clearly planning on weighing the evidence that he had seen
in the media and what he expected to receive at trial. While
appellant is not entitled to a blank slate, he certainly
deserves a panel member who has not received enough information
to come to a conclusion about his guilt or innocence.

No tactical explanation exists for trial defense counsel’s

failure to challenge SFC _ Sergeant First Class

_ admitted that he had formed an opinion that appellant

98



was guilty—but would, if a compelling case was made, change that
conclusion.

Sergeant First Class _ clearly had formed an opinicn
that appellant was guilty. Sergeant First Class _ would
change that opinion—if appellant could prove his innocence.
There is no reasonable explanation for defense counsel’s failure
to challenge this member, and therefore, defense counsel were

ineffective for failing to do so.

Defense Counsel’s Failure to Challenie Lieutenant Colonel (LTC)

Lieutenant Colonel _ stated a clear bias

against mental health professionals during questioning by the

trial counsel:

TC: Sir, the fact that your father’s a
practicing psychotherapist, would that cause
you to have a greater belief in that as a
science, the science of psychotherapy?

LTC A: Quite possibly the opposite. Growing
up in that environment was, at times, trying
as a kid. We’d have - take disturbing phone
calls from some patients, and I got tired of
it real quick.

TC: But, as a science, to — 1in the event -
say we had expert witnesses testify from the
witness stand who were psychologists or
psychiatrists, would you give that testimony
any more weight than any other witness?

LTC A: No, probably not.

(R. at 971.)
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Lieutenant Colonel _ clearly indicated that the
fact that his experience as a child of a psychotherapist would
lead him to have a reduced belief in the science of
psychotherapy and give less weight to the testimony of
psychologists and psychiatrists. Given the crucial role of
mental health evidence and testimony in appellant’s mitigation
case, because LTC _ had such a low opinion of that
evidence, the evidence was sure to fall on deaf ears.

Again, trial defense counsel missed the issue. The focus
of defense voir dire was on the ability of LTC _ to
consider mental illness that “could impact maybe an appropriate
punishment for their crime.” (R. at 979.) This is certainly a
necessary area of inguiry, but the issue was not the ability of
LTC _ to consider mental illness as extenuation, but
rather the prejudice LTC _ exhibited against
psychotherapy as a science. Lieutenant Cclonel _ low
opinion of psychotherapy left appellant with a panel member who
was bilased against the only significant defense evidence
offered, Dr. George Woods. There can be no reasonable tactical

or strategic reason for not challenging this member.

Defense Counsel’s Failure to Challenie Lieutenant Colonel (LTC)

Lieutenant Colonel - indicated she had experience

with family mental health issues (specifically depression):
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TC: Now, ma’am, regarding the area of
psychiatry, has a relative, a close friend,
or even yourself ever been examined for a
psychiatric condition or a mental condition?

LTC L: Yes. My stepfather had depression
and committed suicide. My - I think my
mother - no. I’m not sure about my mother.
My sister I know was diagnosed with
depression and is on some kind of medication
for that.

TC: Qkay. Your stepfather’s sulcide, was
the depression discovered before or after?

LTC L: Before.
TC: Before?

LTC L: Uhm-hmm [nodding head to the
affirmative].

TC: Had it been a longstanding depression or
something of short duration?

LTC L: Probably like 3 to 5 years I think.

TC: And was he actually under psychiatric
care at the time he committed suicide?

LTC L: Uhm-hmm [nodding head to the
affirmative].

TC: Do you know - the diagnosis, was it
depression; or was depression a symptom of

another diagnosis?

LTC L: I'm pretty sure that the diagnosis
was depression.

(R. at 952.)
She then informed the court that she had done her own
personal research into depression and had garnered some

individualized and specialized knowledge in this area:
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DC: And, in the course of having family
members with this mental illness, did you do
any research yourself into ----

LTC L: Uhm-hmm [nodding head to the
affirmativel.

DC: —-—-- depression?
LTC L: A little bit, vyeah.

DC: In that case, given that you may have
developed some specialized knowledge, could
you agree to set that aside in this court-
martial and, if there is mental health
testimony, just listen to what they say and
evaluate what they say without regard to
anything you’ve read in the past?

LTC L: That would be kind of hard because I

thought we were suppcsed tc use our own
values and judgments?

DC: TIf you did have any specialized
knowledge or any points that you seem to
remember from something, would you agree to
not try to influence the other members with
that?
LTC L: I suppose it depends on the amount of
information that we get from the - if
there’s encugh of it, then I can do that.
(R. at 964, 965.)
Althcugh LTC - eventually indicated that, with enough
evidence, she would put her personal knowledge aside, 1t it can
in no way remove the taint of implied bias of a panel member who

has expressed such reluctance to do so. No tactical reason

exists to retain this panel member. Additionally, LTC _
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refusal to disavow using her individualized knowledge to
influence the other panel members should she deem it necessary
is an indication of actual bias towards her own personal
knowledge of mental health issues over the testimony of any
experts called at trial.

Defense Counsel’s Failure to Challenge Lieutenant Colonel (LTC)

Lieutenant Colonel - testified that he was appellant’s

deputy brigade commander from approximately 15 July 2004 until
17 December 2004. (R. at 882.) This, standing alone, should
have triggered increased scrutiny on the part of trial defense
counsel. Additionally, LTC - indicated that he had seen
“legal briefs” pertaining to appellant’s case. (R. at 883, 884,
892.) Trial defense counsel failed to further inquire into the
nature of these various briefings.

Lieutenant Colonel - testified that he “could not
recall any specific details or charges” and that the legal

briefs merely contained a “matrix of pending cases” with which

the brigade commander was briefed. (R. at 883.) Lieutenant
_ did remember that there was information concerning
“a hearing, or whatever, motions or whatever.” Id. He also

testified about learning about an “altercation” that occurred at
a previous session, ostensibly between appellant and the guards.

(R. at 893.)
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Voir dire failed to establish how much LTC [} knew about
appellant’s case, how much of that knowledge flowed from his
official position and through official channels, and who gave
him that information. What we do know is that LTC - was the
second in command of appellant’s brigade. He sat in on legal
briefs about appellant’s case. He learned of an altercation
involving appellant and his guards. He told the court he was
potentially impartial in the case (his own words). (R. at 892.)
Someone who has been briefed or attended briefings on a regular
basis about the very case upon which he eventually sits as a
panel member cries out for a challenge for cause. Napolitano,
53 M.J. at 167. Given LTC - testimony, there can be no
tactical or strategic reason to leave him on the panel.

Defense Counsel’s Failure to Challenge Lieutenant Colonel (LTC)

The attack for which appellant was charged involved a
brigade of the 10lst Airborne Division (Air Assault). (R. at
Charge Sheet.) Lieutenant Colonel - who served on
appellant’s court-martial panel, was the brother of the then
commander of the 10lst Airborne Division. (R. at 910.)
Lieutenant Colonel - claimed he did not talk with his
brother about the case and was not in any way pressured. Id.
While this might remove actual bias as a concern, it does not

alleviate implied bias. A member of the public watching the
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trial would be highly concerned that LTC - would feel a
kinship with his brother, and the men and women under his
brother’s command. Trial defense counsel did not address the
issue at all.

Additionally, during his time at the Pentagon in 2003, LTC
- dealt with correspondence coming in from the
Congressional Legislative Liaison. (R. at 918.) Lieutenant
Colonel - read letters that contained information about
appellant and appellant’s alleged crime. Id. Lieutenant
Colonel - learned details about this case and the incidents
surrounding it through official and non-official channels, and
trial defense counsel failed to adequately guestion him, let

alone exercise a challenge of LTC -

Defense Counsel’s Failure to Challenie Lieutenant Colonel (LTC}

During voir dire, the following exchange occurred between

defense counsel and LTC _

DC: Sir, on your guestionnaire, you
indicated a view regarding the Muslim

religion. Can you explain your views of the
Muslim religion in a little more detail for
me?

LTC G: Well, some things I agree with it and
some things I don’t agree with it. I’d say
— all I can say - I think I mentioned it’s a
passionate religions. And with a passionate
religion, sometimes you can’t think clearly
and you take certain views that are selfish
— for your own selfish pleasures, self-
desire instead of the good of the man. It
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seems to be a male oriented religion. It
seems to be - like a lot of institutional
religions. They interpret it the way they
want to interpret certain things for their
own self-interests.

(R. at 944.)

Lieutenant _ viewed appellant’s faith as “selfish”
and “passionate” and not aimed at “the good of the man.”
Although LTC _ claimed that he would not allow his view
of Islam to affect his ability to remain impartial, this did not
sufficiently address actual bias. (R. at 945.) 1In any event,
members of the public would believe LTC _ has a animus
toward appellant’s religion and a belief that faith (although
not the Islamic faith) would provide a bulwark to crime, despite
a serious mental disease or defect.

When a panel member responds to a question about an
appellant’s religion as “passionate” and “selfish,” follow-up
questions are absolutely necessary. What do you mean by
passionate? What do you mean by selfish? None of these
questions were asked. The surface-level, minimal approach to
volr dire exemplified by the examination of LTC _ by
trial defense counsel permeated the entire voir dire process at
trial by defense. A member of the panel had a clear bias
towards Islam,

Additionally, LTC _ was overly concerned with future

dangerousness:
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TC: Sir, what would be important to you in
making the decision of whether a person
should receive the punishment cf life in
prison without the possibility of parole or
the death penalty?

LTC G: I think it - the difference may be
danger to society, whether this person is
still a danger even though he may be in
prison. He may be — society may not feel
that there was just punishment. Maybe
society believes that he should have got the
death penalty for whatever reason, but maybe
life without parole is a lesser sentence.

(R. at 942.)

Lieutenant Colonel _ primary consideration in
determining an appropriate sentence is whether the person is
still a danger to society. This is particularly significant
because he was aware of a “scuffle,” where appellant allegedly
assaulted and injured a military police officer with scissors.
(R. at 947; App. Ex. 179.)

The defense counsel failed to connect LTC _
statement of the importance of future dangerousness with LTC
_ knowledge that appellant stabbed a military police
officer. There can be no reascnable tactical or strategic
explanation for not further inguiring into this and for not
challenging LTC _

Lieutenant Colonel _ also testified that his older

sister had a serious mental illness:

TC: Now, sir, regarding the area of
psychiatry, I think you indicated that
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someone in your family has been diagnosed
with a disorder?

LTC G: Yes.

TC: Sir, could you tell us what that
diagnosis was?

LTC G: Yes. I have an older sister - my
older sister, - she’s age 49 now.
About 15 years ago - well, when she was 13,
she had a brain tumor . . . The doctors call
it Organic Brain Disease, and she’ll get
progressively worse. She doesn’t - she has
problems doing sometimes simple things,
focusing on things. She doesn’t - she has
good days and bad days. She’s up and down.
She lives by herself now. She doesn’t live
in a home, but people have to watch her so
she doesn’t do things like leave the stove
on and start a fire; stuff like that.

TC: Has this illness caused her to run afoul
of the law in any way and unable to conform
her conduct?

LTC G: Not really. She has a strong
conscience. She knows right and wrong. She
had a - she’s taken on religious faith. She
tried to go to college classes to improve
herself.

(R. at 936.)

The fact that LTC _ had close, family experience

with mental health issues should have led defense counsel to

inquire what specialized knowledge LTC _

because of his sister’s condition, and if he could put that

knowledge out of his mind and look only at the evidence in the

case.

Certainly, given some of the similar issues with several

of the other panel members, this should not have surprised the
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defense. Regarding organic brain disease, LTC _ believed
that her strong conscience and religious faith kept his sister
out of trouble.

To members of the public watching this trial, LTC
_ response would suggest that LTC _ would not
consider a mental disease or defect as either an excuse or as
mitigation for criminal conduct. Lieutenant Colonel _
sister had organic brain disease, but he believed her strong
conscience, religious faith, and knowledge of right from wrong
kept her out of trouble. Thus, the public could likely infer
that LTC _ would at the very least be highly skeptical of
any claim that appellant was not criminally responsible (in
whole or in part) because he suffered from serious mental health
issues, nor that appellant’s mental health would in any way
mitigate his possible sentence. There can be no reascnable

tactical or strategic explanation for not further inquiring into

this bias and for not challenging LTC _

Defense Counsel’s Failure To Challenge Command Sergeant Ma-jor
(CSM) IIIIIIIIIIi.IIII

Command Sergeant Major - showed a lack of

understanding of the basic concepts of reasonable doubt and
sentencing:

TC: How do you feel about life in prison

without the possibility of parole as a

sentence for an intentional, deliberate, and
premeditated murder?
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CSM H: As opposed to the death penalty, life
without parcle, sir, is - it’s warranted if
they - all of the facts aren’t there - if
like what was mentioned yesterday, you’ve
got pieces of the puzzle and there’s some
pieces missing. You know, if you can’t
place all of the pieces together, then I
would loock at life without parole - but you
can still see the picture.

(R. at 1066.)

TC: Sergeant Major, have you ever had
occasion to discuss the death penalty with
members of your family, or friends, or other
soldiers?

CSM H: My wife and T have discussed it, sir.

TC: And how did that discussion go?

CSM H: My wife is opposed to it, and I told
her I'm for it in certain circumstances. If
all facts are proven, then, yes, that should

warrant;
totally,
penalty,

(R. at 1067.)

if the facts are not proven
then it wouldn’t warrant the death
sir.

Command Sergeant Major - believed that 1life without

parcle was a valid punishment when you do not have “all of the

plieces” on the merits. This seriously called into question

whether he understood the beyond reasonable doubt standard.

Later, he asserted that he was for the death penalty when the

facts are proven,

are not proven.

but for something short of death if the facts

His understanding of the reasonable doubt

standard was not further clarified. The lack of a fuller
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questioning of CSM-is indicative of the lack of deep

questioning of any panel members. In a capital case, a higher
standard of diligence and scrutiny is required.

Defense counsel at a minimum should have further inguired
into CSM _ understanding of reasonable doubt, and
clarified what CSM - meant by saying if he did not have
“all of the pieces” he would vote guilty, but ameliorate that by
voting for a sentence of life without parole.

A plain reading of his responses can only lead to the
belief that CSM - would vote for guilt even if there was
evidence missing, and perhaps more importantly, that if all the
plieces were there, then death is the only appropriate sentence.
This demanded further exploration. Without such exploration,
there is no reasonable explanation for defense counsel’s failure
to challenge this member.

Multiple Panel Members Were Aware of the Uncharged Misconduct
the Military Judge Ordered Not to be Placed Before the Members:

Defense Counsel Were Ineffective For Not Challenging Those
Mempers®®

Several of the panel members were aware that appellant had

stabbed a military police officer prior to trial. Colonel -

'® Defense counsel made a motion in limine, requesting a ruling

from the court that trial counsel may not present evidence of
the alleged assault as uncharged misconduct. (R. at 947, Rpp.
Ex. 179.) The military judge granted the motion, finding, in
part that “the marginal probative value of such evidence,
offered in a capital sentencing case, is substantially
outweighed by the danger of unfair prejudice.” (R. at 2685.)
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had heard of a “scuffle with an MP.” (R. at 868.) Colonel
_ knew an assault occurred with a pair of scissors. (R.
at 879.) Lieutenant Colonel - heard of an “altercation.”
(R. at 892.) Lieutenant Colonel - read about a “scuffle.”
(R. at 917.) Lieutenant Colonel _ heard “there was a
scuffle, some other things.” {R. at 947.) Command Sergeant
Major - heard that there was an incident while appellant
was moved from “point A to point B” and that “one of the guards
was stabbed in the neck.” (R. at 1042.) Command Sergeant Major
_ wife told him about “some type of fight between
Sergeant Akbar and some guards.” (R. at 1042.) Command
Sergeant Major - learned that appellant “overtook one of
the guards and injured himself and one of the guards.” (R. at
1073.) Master Sergeant - heard appellant “overpowered a
guard.” ({R. at 1117.) Sergeant First Class _
radio about “an altercation between Sergeant Akbar and the MPs.
I turned it off, but I heard most of it.” (R. at 1157.)

Ten out of the fifteen panel members were aware of the
misconduct that the military judge had ruled inadmissible.
Leaving these members unchallenged had the effect of defense
counsel rendering their own motion in limine ineffectual. There
was no reasonable explanation for defense counsel’s failure to

challenge these members.
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Multiple Panel Members Exhibited Personal Reactions to News of
Appellant’s Alleged Acts: Defense Counsel Were Ineffective For
Not Challenging Those Members

A. Deficient Performance

Upon hearing of the attack, COL - stated he felt “Shock
or disbelief. I could hardly conceive of that.” ({R. at 881.)
Lieutenant Colonel - stated "“Honestly, I was hurt, and really
disappointed, and a little embarrassed.” (R. at 9%06.)

_said when she first heard the news

that she “was pretty shocked that someone could do that to their
fellow soldiers.” (R. at 966.) Major [l tourd the news
“depressing.” (R. at 993.) Command Sergeant Major -
expressed “shock and disbelief” at the news. It was “a deep
stab; primarily when it was announced that it was a Sergeant.
My being a Command Sergeant Major, that took quite a deep stab
there.” (R. at 1031.) These are all deeply personal reactions.

Members on a death penalty panel cannot have such deeply
personal reactions. These panel members have clearly
internalized the attack. Anyone watching this trial would see a
panel “shocked,” “embarrassed,” “disappointed,” and “stabbed” by
what they believe to be the acts of appellant. They would see
those same panel members victimized from the events now expected
to fairly and dispassionately sit in Jjudgment of the alleged

attacker. ©No one viewing such a panel would believe it to be
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unbiased. Yet, the trial defense counsel did nothing to address

this bias.!

B. Prejudice

Everyone on the panel knew the background of this case.

(R. at 814.) With the various problems of actual and implied
bias that touched every single member of the panel, appellant
could not receive a fair trial. It was incumbent upon trial
defense counsel to examine and address the panel member’s
knowledge of the case and the rumors surrounding the case.

The panel in this case was fatally flawed. An appellant
facing death must have a panel free of bias and free of personal
knowledge and opinion about the case. Appellant did not receive
such a panel because appellant’s trial defense counsel did not
conduct the voir dire necessary to produce such a panel.

Because the presence of even one bias panel member 1is
structural error, appellant is entitled to a rehearing on
findings and sentence. Hale, 227 F¥.3d at 1319, Johnson v.

Armontrout, 961 F.2d at 755,

17 The only defense challenge, Major -, was removed for

implied bias because he had seen the events in United States v.

Kreutzer. (R. at 1174.) This was explicitly because of the
personal ties he had to that case. (R. at 1175.) There is no
difference here. Several if not all of these members should

have been challenged in order to ensure that appellant was given
the fair and impartial panel that he must receive under the law,
and it was plain error not to do so.
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WHEREFORE, this Court should remand this case for a new
trial.

Ineffective Assistance of Counsel on the Merits

D. SERGEANT AKBAR RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE MERITS STAGE OF HIS COURT-MARTIAL
WHEN HIS TRIAL DEFENSE COUNSEL CONCEDED GUILT TO ALL
THE ELEMENTS OF A CAPITAL OFFENSE, IN VIOLATICN OF
ARTICLE 45(b), UNIFORM CODE OF MILITARY JUSTICE, 10
U.S.C. § 845(b) (2002), AND DEVISED A TRIAL STRATEGY
THAT WAS UNREASONABLE AND PREJUDICIAL.

Sergeant Akbar’s trial defense counsel were ineffective in
their representation of Sergeant Akbar during the merits phase
of his court-martial because they (1) conceded guilt to all
elements of capital murder, in violation of the proscriptions of
Article 45(b), UCMJ; 10 U.S.C. § 845(b) (2002); (2) devised an
unreasonable trial strategy that consisted of admitting to all

the elements of capital murder; and (3) presented by defense

witnesses, of premeditation.

Trial Defense Counsel Violated McFarlane by Conceding Guilt to
Capital Murder in Vigclation of Article 45(b), Uniform Code of
Military Justice; 10 U.S.C. 845(Db).

Appellant’s trial defense counsel were ineffective when,
during argument and in the presentation of evidence, they
conceded guilt to all the elements of a capital offense. ™A
plea of guilty by the accused may not be received to any charge
or specification alleging an offense for which the death penalty
may be adjudged.” Article 45(b), UCMJ; 10 U.S.C, §

845 (b) (2002) . See also R.C.M. 910(a) (1), Manual for Courts-

115



Martial, United States, 1995. Furthermore, though a plea of
guilty on its face may not appear to constitute a guilty plea to
a capital offense, the underlying intent or spirit of Article
45, UCMJ, can be violated when the sum of an accused’s pleas of
guilty amount to a plea of guilty to a capital offense. United
States v. McFarlane, 23 C.M.R. 320 (C.M.A. 1957). See also
United States v. Dock, 26 M.,J. 620, 622 {(A.C.M.R. 1988), aff’d,
28 M.J. 117 (C.M.A. 1989). Therefore, it is not just the pleas
which are considered when examining a case for a violation of
Article 45(b), “but the ‘four corners’ of the record to see if,
‘for all practical purpcses,’ the accused pled guilty to a
capital offense.” Dock, 26 M.J. at 622 {(gquoting United States
v. McFarlane, 23 C.M.R. 320 (C.M.A. 1957)).

In United States v. McFarlane, 23 C.M.R. 320 (C.M.A. 1957),
the then Court of Military Appeals was faced with a “strategy”
similar to the one employed by appellant’s counsel. 1In
McFarlane, the accused was charged with felony murder and
assault with intent to commit murder. He pled guilty to the
assault, but he pled not guilty to the murder. At the request
of the defense counsel in that case, the court-martial was
instructed that under Article 45, UCMJ, the accused was
precluded from pleading guilty toc the murder. At trial, defense

counsel, by failing to contest the government’s case and by
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waiving argument, in essence, conceded guilt. The Court of
Military Appeals stated that,

[Ulndoubtedly defending counsel should be
afforded the fullest opportunity to plan and
develop the tactics they will employ in
their defense of one accused of a criminal
offense. However, they cannot close their
eyes to reality and adopt a method which
clashes head-on with a mandate of the
Uniform Code of Military Justice.

Viewed from any reasonable vantage point,
the means employed by counsel in this case
were a direct violation of [Article 45,
Ug.C.M.J.]. True . . . the record reflects
the words not guilty were uttered by the
accused, but in the record we can
figuratively see defense counsel shaking his
head and saying, “no, it isn’t so.” This
just happens to be one of those occasions
where the old rule that actions speak louder
than words can be applied appropriately.

McFarlane, 23 C.M.R. at 323.

In United States v. Dock, this Court found the “defense’s
argument based on McFarlane . . . dispositive.” 26 M.J. at 623.
This Court set aside the findings and sentence in that capital
court-martial where the appellant’s pleas “taken in the context
of [that] case, constituted a plea of guilty” to a capital
offense. Id. When the Court of Military Appeals upheld this
Court’s decision in that case, the higher court found that the
government could have rested its case and proved capital felony
murder based solely on the accused’s pleas to two lesser
noncapital offenses. United States v. Dock, 28 M.J. 117, 118-19

(C.M.A. 1989).
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In that case, through his pleas and the statements he made
during the providence inquiry, Dock admitted to murdering his
victim by stabbing him with a knife. Dock also admitted that,
by means of force and violence, he stole a wallet from the
victim. There was no evidence that the force and violence used
was other than the act of persconally stabbing the victim with a
knife. This Court held that:
[The] appellant’s pleas, taken within the
context of this case,’® constitute a plea of
guilty to felony murder, a capital offense.
As such they were taken in violation of
Article 45(b) . . . and should have been
rejected [by the military Jjudge] as required
by Article 45(a), U.C.M.J.

Dock, 26 M.J. at 623.

Both McFarlane and Dock stand for the proposition that it
is not just the pleas which are loocked to but the “four corners”
of the record to see 1f, “for all practical purposes,” the
appellant pled guilty to a capital offense. Although Dock did
not reach the issue of ineffective assistance of counsel, both
McFarlane and Dock make clear that pleading a client guilty to a
capital offense is ineffective assistance of counsel.

In this case, Sergeant Akbar’s defense counsel, like the

counsel in McFarlane, had his client utter the words “not

¥ This Court also considered the statements made by the trial

defense counsel during argument in determining whether the
appellant’s pleas violated Article 45(b), UCMJ. Dock, 26 M.J.
at 623.
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guilty” to the charges, yet effectively pleaded him guilty by
admitting all the facts and elements necessary for a finding of
guilty to capital murder, to include aggravating factors under
R.C.M. 1004 (c) (4) and 1007 (c) (7) (J). Sergeant Akbar pleaded
“not guilty to all Charges and their Specifications.” (R. at
617.) Although defense counsel initially made a motion for
appropriate relief requesting a “curative instruction” that
would explain to the panel the effects of Articles 18 and 45,
U.C.M.J. and R.C.M. 201 (f) (1) (C) and 910(a), they subsequently
withdrew the request for the instruction. (R. at 139, App. EX.
35.)19 Contrary to the strictures of Article 45, UCMJ, the trial
defense counsel conceded guilt (a) by claiming, in their opening
statement that appellant could not premeditate; (b) soliciting

testimony from the defense expert witness that appellant could

1* Appellate Exhibit 35, which was withdrawn, requested that the
panel receive the following curative instruction:

The court is advised that in a case which
has been referred capital, such as this
case, the accused is not allowed to enter a
plea of guilty to an offense for which death
is a possible punishment. (Art. 45, UCMJ
and R.C.M. 910(a)). Additionally, the law
does not allow an accused to request to be
tried by military judge alone in a case
which has been referred capital. Therefore,
the accused must plead not guilty to any
offense which involves the possible
punishment of death and he must choose to be
tried by military members.
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premeditate; and (c) in their closing argument, conceded all
elements of premeditated murder.
In Article 118(c) (2) (a), UCMJ; 10 U.S.C. § 918(c) (2) (a}
(2002), premeditated murder is explained as:
(3) Premeditation. A murder is not
premeditated unless the thought of taking
life was consciously conceived and the act
or omission by which it was taken was
intended. Premeditated murder is murder
committed after the formation of a specific
intent to kill someone and consideration of
the act intended. It is not necessary that
the intention to kill have been entertained
for any particular or considerable length of
time. When a fixed purpose to kill has been
deliberately formed, it is immaterial how
soon afterwards it is put into execution.
The existence of premeditation may be
inferred from the circumstances.

Manual for Courts Martial, United States, Part IV, para.

43c(2) (a), 2002.

Premeditated murder requires proof of the element of a
“premeditated design to kill.” Article 118(1), UCMJ, Manual for
Courts-Martial, United States, Part IV, para. 43b{l9) (d). The
phrase “premeditated design to kill” requires “consideration of
the act intended.” Id. at para. 43c(2) (a). This Court has
described premeditated murder as a “killing . . . committed
after reflection by a cool mind.” United States v. Viola, 26
M.J. 822, 828 (A.C.M.R. 1988), citing 2 Wharton’s Criminal Law §
140 at 181 (C. Tortia, 14™ ed. 1979), aff’d, 27 M.J. 456 (C.M.A.

1988). Likewise, the Court of Military Appeals (now the CAAF)
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adopted the “cool mind” distinction. See United States v.
Hoskins, 36 M.J. 343, 346 (C.M.A. 1993). The Air Force Court of
Military Review has observed, “‘Premeditation’ is a term of art
commonly employed and universally understood in the law of
homicide.” United States v. Mansfield, 33 M.J. 972, 988
(A.F.C.M.R. 1891), aff’d on other grounds, 38 M.J. 415 (C.M.A.
1993), cert. denied, 511 U.S. 1052 (1994). The CAAF has noted

that “[t]he words ‘consideration of the act intended to bring

about death’” . . . have ordinary meanings and are readily
understandable by court members.” United States v. Teeter, 16
M.J. 68, 72 (1983). See United States v. Loving, 41 M.J. 213,

280 (C.A.A.F. 1994).

In this case, trial defense counsel’s concessions during
opening statements, closing argument, and the presentation of
evidence were not only sufficient for a conviction of
premeditated murder but also the following aggravating factors:
(1) that the murder was committed under circumstances that the
life cof one or more persons other than the victim was unlawfully
and substantially endangered; and (2) that the accused has been
found guilty in the same case of another viclation of Article
118. R.C.M. 1004 (c) (4) and 1004 (c) (7) (J). Defense counsel was
ineffective because they failed to meet the minimum pleading
standards as interpreted by this court in Deock. Deock, 26 M.J.

at 623.
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Opening Statement

During his opening statement, defense counsel agreed with
the government’s version of the facts, stating “what happened
really isn’t in dispute” and “the defense isn’t here to contest
what happened”. (R. at 1211.)

Yes. The facts will show that Sergeant
RAkbar threw those grenades. Yes. The facts
will show that he shot and killed Captain
Seifert. Those are the facts. That is what
happened. But what happened is only half the
story. Equally important in your quest for
the truth is understanding why, because the
elements of the offense, are pieces of the
puzzle that you cannot leave out.
Premeditation requires you to look inside
Sergeant Akbar’s mind and understand why

Until you answer that question, until
you know why, you cannot fairly pass
judgment. The evidence in this case will
show that the answer to that question lies
in mental illness.

(R. at 1212.)

The defense described SGT Akbar’s “poor duty performance,”
his “inability to retain information,” and “sleep disturbance.”
(R. at 1218.) In setting the stage for the expert testimony
expected at trial, the defense merely stated that “[Dr. Woods]
will describe for you that because he is mentally ill, Sergeant
RAkbar has trouble thinking. He becomes extremely paranoid.”
({R. at 1218.) The defense never linked the mental illness with
the inability to premeditate. The defense finished the opening

statement by telling the panel, "“The evidence will show that
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when Sergeant Akbar acted, it was out of desperation, fear, and
confusion.” (R. at 1219.) The opening statement by defense
counsel in this case is nothing more than a concession by the
defense that SGT Akbar was guilty of murder.

Defense Evidence Presented

Although the defense counsel told the panel that SGT Akbar
could not premeditate because of mental illness, they presented
evidence to the contrary. On the issue of premeditation, the
defense presented testimony from three witnesses, all of whom
stated their belief that SGT Akbar was able to make plans.

Doctor Tuton, a Clinical Psychologist and a defense
witness, evaluated SGT Akbar in 1996 (nine years before trial)
when SGT Akbar was fourteen years old, at the behest of the
Child Protection Agency of Baton Rouge, Louisiana, because it
was discovered that SGT Akbar lived in an abusive home. (R. at
2013-17.) Doctor Tuton stated that his evaluation consisted of
“conducting an interview, and then a mental status examination
and testing.” (R. at 2020.) In describing what he learned, Dr.
Tuton stated:

Well, I found something very interesting. I
found that he scored within the average
range on his verbal skills and abilities;
and, 1n that, I saw that he was average in
his planning ability. He would plan out

different social situations. He had good
judgment and reasoning skills. He was
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average at that time. Then on the non-

verbal test, the performance tests, he

scored within the very superior range.
(R. at 2022-23.) (emphasis added)

Doctor Tuton’s testimony that SGT Akbar could and would
plan out different social situations and that he has an average
planning ability stands in direct contrast to the defense
assertion during opening that SGT Akbar could not premeditate.
Doctor Tuton added that SGT Akbar showed no signs of psychosis;
he was depressed and had unmet dependency needs but he was
cooperative in the evaluation. ({R. at 2025.) Doctor Tuton
stated, “I saw him as having an adjustment disorder with
depressed mood associated with a mixed specific developmental
disorder.” (R. at 2032.) Doctor Tuton’s examination took place
in 1986, when SGT Akbar was only fourteen, seventeen years
before trial. (R. at 2014.) However, trial defense counsel
presented no context for Dr. Tuton’s testimony. Dr. Tuton only
established that, when he was examined at the age fourteen, SGT
Akbar was not impaired by mental illness and could premeditate.

Mr. Paul A. Tupaz was SGT Akbar’s roocmmate from 1991-1993,
and testified about SGT Akbar’s college years. (R. at 2070.)
Mr. Tupaz testified that he and SGT Akbar were “close friends”
and that SGT Akbar was “somebody I could depend on.” (R. at
2072.) When asked by defense counsel about SGT Akbar’s ability

to plan and to set goals, Mr. Tupaz replied that he spent time
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talking to SGT Akbar about goals. They both had developed a
goal “to establish ourselves financially, to develop ourselves
with business skills, and to someday aspire to develop some sort
of foundation, a non-profit foundation that would encourage
minority students, at risk students from rural or urban areas to
have access to college.” (R. at 2073.) Mr. Tupaz testified
that he and SGT Akbar spent a lot of time discussing these
future plans. Id. The defense counsel asked whether “Sergeant
Akbar [was] someone who made plans for near and short-term
objectives?” Id. The answer was, “Yes.” “He planned on
finding a wife and having a family . . . he also - You know, he
planned his day. 1’d seen him do a lot of planning and
organizing . . .” Id. Again, the defense’s own witness
established that SGT Akbar had the ability to plan. Again,
trial defense counsel elicited testimony that SGT Akbar, at
least by college age, was not impaired by mental illness and he
could premeditate.

If Dr. Tuton and Mr. Tupaz did not do enough damage to
appellant, the trial defense counsel’s next witness surely did.
Doctor George W. Woods, a clinical psychiatrist (R. at 2227-33),
testified that he only appeared in those few cases where his
“findings are consistent with the gocals of the attorneys.” (R.
at 2233.) Dr. Woods testified, “So what we have is someone that

has symptoms of depression, has significant symptoms of paranocia
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and suspicion.” (R. at 2233-81.) When the defense counsel
asked Dr. Woods for his diagnosis, Dr. Woods gave three
possibilities, which in psychological terms is called a
differential diagnosis. {R. at 2283.) Dr. Woods testified:

[Tlhe diagnosis T felt most solid with is
Schizotypal Disorder . . . . The Schizotypal
Personality Disorder i1s a disorder that is
manifested by unusual thinking; high levels
of paranoia; a vulnerability to
decompensation under stress; psychomotor

12 agitation. Schizotypal personalities
often are able to function pretty well in
the world; but you really see, once again,
this filter of paranoia that prevents them
from being able to function as well as you
would think. So that would be my first
diagnosis . . . . That’s an Axis TI
diagnosis . . . Axis TI diagnoses are
diagnoses of personality disorders. And
personality disorders are maladapt ways of
being in the world that usually start around
adolescence.

(R. at 2288.)

Dr. Woods testified that his strongest diagnosis was a
personality disorder. When asked how this translated to SGT
Akbar’s actions, Dr. Woods stated, “I think those symptoms
allowed him to be overwhelmed emotionally and to really not
think as clearly, to not really understand, and just to be
overwhelmed emotionally.” (R. at 2292.) This is hardly the
type of expert testimony that will allow a panel member to
conclude that SGT Akbar could not premeditate due to severe

mental illness. In fact, any reasonable person would conclude
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the opposite - Dr. Woods testimony directly contradicted any
argument that SGT Akbar could not and did not premeditate on the
night of the murders.

Based on these three defense witnesses, the panel had no
choice but to conclude SGT Akbar committed premeditated murder.
Therefore, the defense effectively conceded every element of the
capital offense.

Closing Argument

Finally, the defense closing argument conceded guilt to
every element of premeditated murder. The defense counsel
began, “I'm going to spend about the next 25 minutes explaining
to you why the evidence in this case shows that Sergeant Akbar,
because of mental illness, did not and could not premeditate.”
(R. at 25%6.) However, the defense continued, “I think we all
recognize that the best decisions we make are those we make with
calm, deliberate reflection. We realize that emotions can cloud
our judgment.” (R. at 2527.)

The defense correctly reminded the panel of the military
judge’s instruction to them, that “an accused, because of some
underlying mental disease, defect, impairment, condition,
deficiency, character, or behavior disorder may be mentally
incapable of entertaining the premeditated design to kill.” (R.
at 25928.) Yet, they presented no evidence of such a mental

impalirment, much less did they explain how it was that SGT Akbar
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was incapable of entertaining the premeditated design to kill.
In fact, the trial defense counsel told the panel that “SGT
Akbar had plans, plans that are consistent with what you saw in
those diary entries.” (R. at 2609.) Therefore, the defense
conceded that he was guilty of premeditated murder.

In talking about SGT Akbar’s actiocons the night of the
murders, the defense argued that SGT Akbar planned poorly:

At some point, he did get the grenades. But
what does he do? He leaves the canisters in
the battery box. He leaves some of the
packing debris outside the vehicle. The next
shift could just as easily come in and
looked in that battery box, and done an
inventory. And had they bothered to do
that, they would've seen that the grenades
were taken because the empty canisters are
still in there. That's not gocd planning;
that's just confusion. He knew that those
soldiers were going to get out and walk
around the vehicle, and there's the packing
debris for the grenades, laying out there.
Special Agent Massey told you that packing
debris is readily recognizable as coming
from a grenade, and it was Jjust laying
there. That's not a good plan; that's just
confusion. The government mentioned the
fact that he brought the radio back.

There's more than one way to look at that
because remember what happened with that
radio. That was the radio that was used to
call out there and find out that Sergeant
Akbar was unaccounted for. It was the radio
that was used when they called out there to
find out the grenades were missing. Had they
bothered to do that inventory, had they
bothered to notice the packing debris on the
ground, they could've used that radio to
call it in, to get help, and to stop
Sergeant Akbar. A good plan would've been to
take the radio.
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(R. at 2609-10.}) (emphasis added.) A poor plan does not negate
premeditation. In fact, a poor plan indicates that he in fact
had a plan and the defense conceded that he executed his plan on
the night of the murders. The defense continued to recite the
events and concede guilt.

Yeah, Sergeant Akbar went to a class on
grenades earlier that day. He learned about
the blast radius and the fuse time. But it
didn't do him any good, because he still got
caught by the fragmentations from one of
those grenades, and that again demonstrates
his confusion. He didn't have the sense to
get out of the way of one of the grenades,
even though he'd had a class earlier that
day. From there, he went across the

compound, and he runs into Captain _
He could've shot and killed Captain

but he does nothing. What does
Captain do? Captain Fn moves

him over right here and lays him down.
What's right there? The door to the TOC,
unguarded. Sergeant Akbar has got two
incendiary grenades and one frag grenade in
his mask carrier. He's got a full clip of
ammunition, and he's right outside the door
to the TOC. If he's on this killing spree
to inflict maximum damage, nothing is
stopping him. He's right there. But he
stops, because he doesn't have a plan. He
stops, with a full clip and three grenades -
- and he stops.

(R. at 2613-14.)

The defense argued that SGT Akbar committed the murders
but, because he did not kill as many people as he could have,
that somehow he had no plan. Yet, they had already conceded

that he did have a plan, a poor plan. The defense then
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concluded: “Yes, he did some deliberate acts. He moved across
the camp. He operated those grenades. He turned off the light
generator. He fired his weapon.” (R. at 2621.) The defense
argument on findings is a concession that SGT Akbar acted
deliberately to cause death and therefore is a concession to
premeditated murder.

Furthermore, not only did trial defense counsel concede
guilt to all the elements of premeditated murder, but they did
so with regards to two murders, thus admitting to both the
R.C.M. 1004 aggravating factors at issue in this case: “that the
accused has been found guilty in the same case of ancther
violation of Article 118” and that the premeditated murder of
CPT Siefert and MAJ Stone “was committed in such a way or under
circumstances that the life of one or more persons other than
the victim was unlawfully and substantially endangered.”?’ The
appellant was prejudiced by the trial defense counsel’s
concession because it eliminated the panel members’ need to
deliberate and consider the government’s evidence on either

findings or sentence, and eliminated the need to deliberate on

*® Rules for Courts-Martial 1004 (a) (4) (A) and 1004 (c) both
require the members to find, beyond a reasonable doubt, the
aggravating factor relied upon by the government in order to
secure the sentence of death. MaNuaL rorR COURTS—MARTIAL, UNITED
STtaTES, 1994 (emphasis added). Neither the Rules for Courts-
Martial, nor the Uniform Code of Military Justice, indicate that
the military judge may permit an accused in a capital case to
enter pleas of guilty to essentially the aggravating factor
relied upon by the government to secure a sentence of death.
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the aggravating factor. In the
difference between life without
SGT Akbar.

For all the reasons above,
defense counsel was ineffective

capital case.

Ineffective Assistance

context of this case, 1t was the

parole and a death sentence for

this court should find that

for conceding guilt in his

of Counsel at Sentencing

E. APPELLANT
ON SENTENCING.

RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL

Introduction

Sergeant Hasan Akbar was a

possible sentence of death.

United States Soldier facing a

His counsel spent less than one

hour presenting witnesses at sentencing—calling three witnesses,

no experts,

thirty-eight pages of the record of trial.

3073-4.)

minimal representation.

and no family members.

That presentation occupies

(R. at 3015-52,

Any United States Soldier deserves better than such

Statement of Facts

Appellant’s sentencing case began on 27 April 2005 at 0900,

and ended fifty-eight minutes later at 0958.

(R. at 2005,

3053.) During that fifty-eight minute time frame, there was a
three-minute Article 39a session (R. at 3027) and a seventeen-
minute comfort break. (R. at 3042.) Trial defense counsel

spent thirty-eight minutes on presenting witnesses on
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sentencing. Counsel called three witnesses. Captain (CPT)
David Storch, appellant’s platoon leader at the time of the
offenses, was called. (R. at 3015.) His testimony focused
primarily on a few incidents of unusual behavior and an overall
low level of effectiveness as a soldier and non-commissioned
officer. (R. at 3017-3023.) Underlying this evidence was
testimony that a relief for cause report was not generated
because the unit “probably didn’t have enough evidence to back
up a relief for cause NCOER.” {R. at 3024.) On cross-
examination, CPT Storch testified that he “never doubted”
appellant’s mental stability, and that he believed he was
proficient in his specialty. Id. Sergeant First Class (SFC)
Daniel Kumm, appellant’s former squad leader testified that
appellant was a “subpar” socldier (R. at 3037), and that some
derogatory terms for Muslims and Iragis were used within
appellant’s squad, but none were directed towards appellant.
(R. 3038.) On cross, SFC Kumm concurred with CPT Storch that
there was no reason to guestion appellant’s mental stability.
(R. at 3040.)

The final witness called by trial defense counsel was Mr.
Daniel Duncan, appellant’s former high school teacher. (R. at
3046.) Mr. Duncan recalled that appellant was a very good
student, but that Mr. Duncan did not interact with appellant

outside of the classroom. (R. at 3047.) Other than the three-
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sentence unsworn statement from appellant (R. at 3074), that
comprised the defense mitigation case during sentencing.

Trial defense counsel did not call any of appellant’s
family as witnesses, even though both appellant’s mother and
father attended the court-martial. (DAE LL; DA 424.) Counsel
never discussed the possibility of appellant’s parent’s
testifying on appellant’s behalf. Id. 1In fact, appellant’s
parents did not realize they would not be called. Id. Any
reasonable defense counsel, while not necessarily calling family
members to testify, would in some way present the fact that
appellant has a family who cares enough to stand by him. The
defense presented a few letters from some people tangentially
involved in appellant’s life (R. at Def. Ex. F, N, O, P, U, V.);
these consisted mostly of his former high school teachers and
peers who could attest to appellant’s personality in vague terms
when he was in high school. Appellant was almost universally
described as intelligent, a loner, soclially awkward, and rigid.
Id. All expressed surprise that appellant would commit a
criminal act, and none expressed any real intimate or long-term
contact with or knowledge of appellant. None kept up with
appellant following high school. The few remaining letters
introduced by trial defense counsel were from friends or
relatives who had more intimate contact with appellant. The

only letter from someone who knew appellant around the time of
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the offenses came from SSG Cordell, a squad leader in
appellant’s platoon, who essentially described appellant as a
sub-standard Soldier. (R. at Def. Ex. U.) The only evidence
submitted from a family member was a letter from appellant’s
brother Musa Akbar. (R. at Def. Ex. H.) While it did contain
some mitigating information about the poverty appellant
suffered, as well as some of the positive contributions
appellant gave to his family (Id.), this information was
superficial and barely scratched the surface of describing
appellant’s childhood. (DAE LL; DA 413-517.) The most detailed
letters came from appellant’s childhood Imam (R. at Def. Ex. W)
and the ex-wife of his college roommate, Christine Irion. (R.
at Def. Ex. T.) While each contained some helpful information
about appellant’s background, both were a mere glimpse into the
life of appellant, recounting a few odd events which could
easily be interpreted as peccadilloes - examples of mental
illness.

As is explained at pages 40-48 of this Brief, trial defense
counsel did not call either Dr. Woods or any mitigation expert
to testify at sentencing. (DAE AA; DA 229-36.) There were no
discussions between trial defense counsel and Dr. Woods or the
mitigation team about the possibility of testifying at
sentencing. Id. As explained earlier, trial defense counsel

recognized the importance of sentencing evidence in appellant’s
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case, and discussed various defense theories. {DAE DD; DA 265-
66.)

Eventually, trial defense counsel only submitted materials
sent in by Ms. Deborah Grey on March 15, 2005, at the behest of
trial defense counsel. (R. at Def. Ex. C; see Appellant’s Brief
at 43.)

Trial defense counsel presented an unexplained family tree,
a four-page timeline of appellant’s life with some notes, and a
twenty-seven-page summation of appellant’s journal containing
mostly quotes from the journal with some minor notes, all
prepared by Ms. Grey. (R. at Def. Ex. C.) This was largely
cumulative with the submission by trial defense counsel of
appellant’s entire journal. (R. at Def. Ex. A; see also ARE I:
F, claiming defense counsel were ineffective for admitting
appellant’s entire diary without regard for the aggravating and
prejudicial information it contained) Included in the
documentation appellant’s counsel received from Ms. Grey were
fifty-five pages of social history, twenty-seven pages of
“cumulative records”, and a seven-page social history summary.
(DAE EE, FF, JJ; DA 267-330, 380-407.) Agaln, as explained
earlier, none of this information was presented at trial, and
most does appear to be present in trial defense counsel’s files.
Ms. Grey’s analysis was not prepared for presentation to the

court and Ms. Grey advised counsel that much of this information
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needed to be shaped for suitability before it was presented to a
jury. (DAE X; DA 210-15.) For some reason, trial defense
counsel submitted a damaging FBTI Report as well. (See
Appellant’s Brief at 41-42.)

Patrick McClain and Peggy Hoffman, civilian attorneys,
submitted appellant’s clemency application under R.C.M. 1105
(hereinafter 1105 Submission). (R. at 1105 Submission.) 1In
those matters, appellant asserted that: 1) inadequate counsel at
trial; 2) appellant’s inability to assist in his own defense due
to lack of competency; 3) errors by the military judge. Id.

Ms. Hoffman provided a rough, six-page social history of
appellant which still was more comprehensive than anything
presented at appellant’s court-martial. TId. at 8-13.
Additionally, appellant attached letters from sixteen family
members and friends including his mother, father, siblings,
grandfather and six family friends, as well as from an TImam.
Id. at 14. None of these family members were called at trial.
Appellant’s mother wrote an impassioned plea for mercy. Id. at
15. Appellant’s father’s letter, while short, also pled for
mercy. Id. at 33. The letters from his other family members
and people who knew him all cited appellant’s peaceful and

loving nature.
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Argument

Deficient Performance:

"It is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and to explore
all avenues leading to facts relevant to the merits of the case
and the penalty in the event of conviction." Rompilla v. Beard,
545 U.S. 374, 387 (2005) (quoting 1 ARA Standards for Criminal
Justice 4-4.1 (2d ed. 1982 Supp.)). This duty outlined by the
Supreme Court is the fundamental underpinning of capital trial
practice, particularly when the stakes are so absolute, the life
or death of a Soldier. (See supra at, pp. 15-20, 24-36, for a
discussion of the standard for ineffective assistance of counsel
and the ABA standards.)

The Tenth Circuit has repeatedly recognized the importance
of an adequate life history investigation. “The sentencing
stage 1s the most critical phase of a death penalty case. Any
competent counsel knows the importance of thoroughly
investigating and presenting mitigating evidence.” Romano v.
Gibson, 239 F.3d 1156, 1180 (10th Cir. 2001). To perform
adequately in a capital case, defense counsel must undertake “to
discover all reasonably available mitigating evidence and
evidence to rebut any aggravating evidence that may be
introduced by the prosecutor.” Anderson v. Sirmons, 476 F.3d at

1142 ({internal quotations omitted) (emphasis in original). This
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duty to investigate is particularly weighty and broad in a
capital case, where counsel’s “duty to investigate all
reasonable lines of defense is strictly observed.” Williamson v.
Ward, 110 F.3d 1508, 1514 (10th Cir. 1997).

As noted earlier:

The ABA Guidelines provide that
investigations into mitigating evidence
"should comprise efforts to discover all
reasonably available mitigating evidence and
evidence to rebut any aggravating evidence
that may be introduced by the prosecutor."
ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty
Cases 11.4.1(C), p 93 (1989) (emphasis
added) . Despite these well-defined norms,
however, counsel abandoned their
investigation of petitioner's background
after having acquired only rudimentary
knowledge of his history from a narrow set
of sources.

Wiggins v. Smith, 539 U.S. 510, 524 (2003}.

In appellant’s case, as in Wiggins, trial defense counsel
truly “abandoned” their investigation, particularly the
mitigation aspect, after having acquired only a “rudimentary”
understanding of appellant’s social history. Ms. Grey and Ms.
Holdman agreed that there was still much to do in the mitigation
investigation of appellant. (App. Ex. 132, DAE X; DA 210-15.)
Dr. Woods, after being apprised of the nature and quantity of
mitigation evidence he was not given, changed his diagnosis and

cited specifically the family mental health history as a

particular area he was not apprised of before trial. (DAE C; DA
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5-6.) This was the very same material that Ms. Holdman
identified as existing in the files that never made it to
defense counsel. (DAE G; DA 15-21.) The appellate mitigation
specialist, Ms. Lori James-Townes, has also characterized the
mitigation investigation as being largely incomplete and
inadequate, even now. (DAE LL; DA 415.) There is no evidence
that more than a scintilla of mitigation evidence from Ms.
Holdman’s team ever made it to the panel or that more than
minimal amounts made it to Dr. Woods. Significant portions of
Ms. Grey’s self-described incomplete investigation also did not
make it into either counsel’s files or in front of the panel,
for example, a fifty-five page social history summary. This
raises a critical gquestion. Why was the unused material in
counsel’s files not passed to either the jury or Dr. Woods when
trial defense counsel clearly recognized the importance of the
information both to the panel (R. at 554) and to Dr. Woods? (R.
at 551, 585; App. Ex. 127.)

It is clear from defense counsels’ files that they had
targeted sentencing for the bulk of their efforts, yet they
failed to follow through. This early recognition did not
translate into action. Counsel, in fact, ignored mitigation
evidence from Ms. Holdman and her team, and minimized what
little mitigation evidence they did retrieve from Ms. Grey.

This minimization continued at trial.
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Appellant has also raised the ineffective assistance of
counsel in their use of expert assistance in this case. See AE
I: B. The failure by trial defense counsel to use the defense
experts to either perform an adequate social history
investigation or an adeguate mental health assessment played a
large role in the ineffective assistance of counsel at
sentencing in appellant’s case. Id. Trial defense counsel did
not temper those failures by either conducting their own social
history investigation or by presenting a coherent and extensive
sentencing case to the panel that might excuse the need for a
mitigation expert. Neither expert was consulted on sentencing
and there were no discussions on any expert testifying on
sentencing. {DAE AA; 229-36.) None of appellant’s trial
defense counsel had any capital experience upon which to rely in
lieu of the assistance of a capital mitigation expert. See AE
I: A. Without the assistance of an experienced capital
mitigation expert or capital experience themselves, trial
defense counsel were left to muddle through, leading to some
inexplicable decisions.

One example of such an inexplicable decision was the
introduction of appellant’s entire diary to the panel by the
defense, despite Ms. Grey’s warnings that the defense needed to
tread cautiously concerning appellant’s diary. "It remains my

belief that the defense team must find a way to contextualize
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and if possible neutralize the elements of his journal that talk
about killing Caucasians, etc.” {DAE X; DA 210-15.)

Appellant’s diary contained veoluminous aggravating and
inflammatory statements. See AE I: F. What mitigating evidence
was contained in the diary required explanation by either a
mitigation expert or Dr. Woods to place it into context. Trial
defense counsel had two options. They could have determined
that the aggravating nature of the diary was too dangerous and
not introduced it. This option was available because the
military judge ruled all but two statements of appellant’s diary
inadmissible. (R. at App. Ex. 145.} Or they could have
introduced the diary, using expert testimony to ameliorate the
aggravating evidence and highlight the mitigating evidence.
Instead, they placed before the panel aggravating statements
that were clear, powerful and particularly inflammatory -
statements that the military judge had previously ruled were so
unfairly prejudicial toc appellant that they substantially
outweighed any probative value. (R. at 783.) 1In fact, these
statements were so inflammatory that the trial counsel used
those statements to devastating effect during his sentencing
argument. Three times trial counsel said, “This is what he
wrote and this is what he did.” (R. at 3090.) Each time, trial
counsel alternated between an inflammatory statement from

appellant’s diary and a description of cone of the victims. (R.
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at 3090, App. Ex. 312.) The effect was devastating on
appellant’s case, it was a powerful argument for death, and it
was made possible solely by trial defense counsel admitting the
diary in whole.

In examining what was submitted to the panel, only a small
fraction of what Ms. Grey recommended as necessary information
was passed along. 1t is also clear from Dr. Woods’ affidavits,
and testimony at trial that consultation between Dr. Woods and
the mitigation experts in this case was minimal at best. {DAE
AX; DA 229-36.) There 1is little evidence that many of the
recommendations of Ms. Grey (or Ms. Holdman’s team) were
followed by trial defense counsel. Certainly if trial defense
counsel, through assigned mitigation experts, reasonably
investigated all of the relevant and necessary mitigation
evidence, a reasonable tactical decision could have been made as
to what to use and what not to use in front of the panel. There
is no evidence such an investigation was completed.

This case is a combination of the errors the Supreme Court
decried in Rompilla and Richey because trial defense counsel
hired experts but then failed to adequately communicate with
them, and by such failure to communicate failed also to
adequately investigate and present mitigation evidence in
appellant’s case. This resulted in very poor decisions being

made on the use of mitigation evidence, such as whether to call
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Dr. Woods or a mitigation expert to testify on sentencing,
whether to introduce appellant’s diary, and what witnesses to
call. These decisions were not only unreasonable but also based
on insufficient information upon which to make an informed
tactical decision.

In effect, because of trial defense counsel’s negligence in
contacting and working with defense experts, much of the
testimony and evidence that needed to be placed in front of the
panel was not.

In looking at the affidavits of Dr. Woods, Ms. Holdman, Ms.
Nerad, and Mr. Lohman, along with the work of Ms. James-Townes
(discussed in more detail infraj), the consensus is that: 1)
abundant information was not passed from the mitigation teams to
the attorneys; 2) neither that information nor most of the
information that was passed to the attorneys was provided to Dr.
Woods; 3) there was still a significant portion of the
mitigation investigation incomplete when trial defense counsel
stopped talking to the mitigation team; 4) trial defense counsel
ignored repeated and specific requests for further testing by
Dr. Woods; 5) Dr. Woods did not have information of family
mental health issues that was necessary for his diagnoses.

In short, trial defense counsel’s decisions must be
“informed.” Appellant’s trial defense counsel made decisions in

this capital case with no capital experience, and effectively
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with no expert assistance, particularly at sentencing. This
left appellant’s trial defense counsel operating from a flawed,
uninformed perspective of their own making regarding appellant’s
mental state and the presence, absence or importance of
mitigation evidence. It also placed appellant in the exact same
practical position as Murphy and Loving.

Even i1f this Court finds that defense counsel suitably
“informed” themselves to make tactical decisions, the following
decisions were unreasonable: (1) to ignore voluminous mitigation
information; (2) to cut-off the mitigation investigation despite
the protestations of the mitigation experts that more needed to
be done; (3) to not transfer much of that information to Dr.
Woods to assist in his diagnosis of appellant; and (4) to not do
the testing tied to sleep issues and Schizophrenia recommended
by Dr. Woods. Unreasonable tactical decisions will not defeat a
claim of ineffective assistance of counsel. See United States
v. Rivas, 3 M.J. 282 (C.M.A. 1977). The Court of Appeals for
the Armed Forces (CAAF) has also held that it will not give
carte blanche to the tactical decisions of counsel in capital
cases 1f the counsel’s performance reflects inadequate
investigation, limited capital experience, and does not meet the
higher standard of performance expected of counsel in capital

litigation.
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What follows in this opinion, however,

demonstrates that a capital case -- or at
least this capital case -- is not
"ordinary," and counsels' inexperience in

this sort of litigation is a factor that
contributes to our ultimate lack of
confidence in the reliability of the result:
a judgment of death. We have no quarrel with
the Army Court regarding the obligation of
an appellate court not to second-guess
tactical judgments. Here, however, counsels'
lack of training and experience contributed
to questionable tactical judgments, leading
us to the ultimate conclusion that there are
no tactical decisions to second-guess.
United States v. Murphy, 50 M.J. 4, 13 (C.A.A.F.
1998.)

In Murphy, as in this case, counsel performed a sub-
standard mitigation investigation. Counsel in Murphy developed
the mitigation evidence primarily by “correspondence and
telephone.” Id. at 12. Counsel in Murphy did not have a
mitigation expert at trial to assist them. Counsel in
appellant’s case had one appointed to them, but they simply did
little to use them. In appellant’s case, no mitigation expert
was called to testify. Almost no material from the vast
mitigation file was analyzed or placed into evidence.
Information from the mitigation team was not adequately shared
with the clinical psychiatrist, Dr. Woods. (DAE AA; DA 229-36.)
Defense counsel actively ignored both the mitigation team and

Dr. Woods. This left appellant’s trial defense counsel in the

same situation that Murphy’s counsel were in, trying to conduct
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the case effectively without a mitigation expert, an adequately
informed mental health expert, or an adequate investigation of
their own, and doing so without the capital trial experience
necessary to overcome those deficiencies.

Pre-judice:

The tactically unsound decisions by trial defense counsel
throughout appellant’s court-martial resulted in their thirty-
eight minute sentencing presentation, and appellant was
prejudiced.

If they had conducted the proper mitigation investigation,
trial defense counsel could have presented a compelling case in
mitigation. After all, Dr. Woods, when fully apprised of the
family history and other available but unshared information
regarding appellant, changed his clinical diagnosis to Paranoid
Schizophrenia. There is a vast difference between an expert
that reluctantly opines that an accused may have a mental
illness, and an expert that confidently testifies that an
accused is mentally 1l1l1l. (The findings of Dr. Woods and Ms.
James-Townes are discussed more fully supra at pp. 76-80.)
Significantly, both Dr. Woods and Ms. James-Townes have
concluded that appellant’s mitigation case, both in the
investigation conducted and in its presentation, was deficient.

Additionally, Ms James-Townes could have presented

exXxtensive mitigation testimony regarding appellant childhood,
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poverty, and environment when growing up, as well as the
prhysical and sexual abuse that he was exposed to. Additionally,
she could have described the mental health issues that haunted
appellant’s family, and her testimony, combined with that of Dr.
Woods, could have explained the correlation between that
familial mental illness and that suffered by appellant. Also,
the defense could have placed members of appellant’s family on
the stand to humanize him, to explain that he is indeed loved,
and that his execution will deeply impact them.

Instead of presenting a compelling mitigation case, trial
defense counsel put forward thirty-eight minutes of testimony
and three witnesses. This lack of mitigation and expert
assistance was not made up for by extensive presentation of
witnesses. With only three witnesses called, and only a few of
the documentary witness statements of any use whatsocever, this
1s not a case where trial defense counsel overcame a poor use of
experts with an adequate presentation of the main mitigation
factors of appellant’s life. The panel learned little more
about appellant after sentencing than they knew before, other
than he was a little odd, grew up poor and apparently had no
family member willing to personally speak on his behalf.

The test for prejudice in this case is “whether a
reasonable finder of fact, armed with this evidence, would come

to the same conclusions that the court-martial did as to the
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findings and sentence.” United States v. Murphy, 50 M.J. 4, 14
(C.ALALF. 19898), citing United States v. Dock, 26 M.J. 620 (ACMR
1688). 1If even one person on the panel would have come to
different conclusion as to findings or sentence then this court-
martial would have come to a different finding but definitely a
different sentence. The panel was not presented the necessary
evidence to sentence appellant.21
Also, this Court must examine the reliability of the

result. The CAAF's decision in United States v Kreutzer, 61 MJ
293 (CAAF 2005) addressed prejudice both in the context of
ineffective assistance of counsel and a failure to grant a
mitigation expert. For ineffective assistance of counsel, the
CAAF noted that the proper inquiry to establish prejudice is
that “the appellant must demonstrate a reascnable probability
that, but for counsel's deficiency, the result would have been
different.” Kreutzer, 61 M.J. at 301 citing Strickland, 466
U.S. 694, For denial of a mitigation expert, the CAAF said that
the burden falls on the government to show that:

There is no reasonable possibility that even

a single court member might have harbored a

reasonable doubt in light of the mental

health evidence that the mitigation

specialist could have gathered, analyzed,

and assisted the defense to present. Had but
a single member harbored a reasonable doubt,

21 Appellant, in AE V, claims the panel members at trial were

misinformed about appellant’s mental condition at the time of
the offenses.
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death would have been excluded as a
permissible punishment.

Id. at 301.

Appellant’s case is a hybrid of the two issues raised in
Kreutzer, and also is very similar to the issue raised in
Murphy. Appellant was effectively denied the assistance of a
mitigation expert because of the ineffective assistance of trial
defense counsel in utilizing them in anything more than a
minimal fashion. Appellant is therefore left in the same
effective position as Kreutzer was, without the assistance of a
mitigation expert either to present mitigating evidence to the
panel or to assist Dr. Woods in forming an accurate and
forensically supported diagnosis of appellant’s mental health
condition. Appellant is also left in the same position as
Murphy in that significant evidence was not presented to the
panel, calling into question the panel’s findings and sentence.
Like the CAAF in Murphy, this Court must be satisfied that
appellant got “a full and fair sentencing hearing.” Murphy, 50
M.J. at 15.

Confidence in the outcome of a death penalty case is
paramount. “One continuous theme 1is found throughout the death-
penalty cases handed down by the Supreme Court over the last 30
years. That theme is reliability of result.” Murphy, 50 M.J. at

14. The heightened need for a reliable result in a death
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penalty case requires that, if this Court finds that appellant
was denied the use of a mitigation expert through ineffective
assistance of counsel as well as denied the presentation of
relevant and necessary mitigation and mental health evidence to
the panel, then it must find prejudice exists if appellant can
show that one panel member might have harbored a reasonable
doubt based on the evidence gathered through a proper mitigation
investigation, necessary testing, and a mental health evaluation
based on both. Even if this Court evaluates prejudice under
simply the Strickland standard, the confidence in the outcome of
sentencing is significantly undermined by the change in the
diagnoses of appellant by Dr. Woods.
F'. SERGEANT AKBAR’S TRIAL DEFENSE COUNSEL WERE

INEFFECTIVE FOR ADMITTING IN ENTIRETY APPELLANT’S

DIARY WITHOUT ANY SUBSTANTIVE ANALYSIS AND WITHOUT

APPROPRIATE REGARD FOR THE HIGHLY AGGRAVATING AND

PREJUDICIAL INFORMATION IT CONTAINED.

Summary of Argument

Appellant’s diary was replete with highly aggravating
statements. “Destroying America was my plan as a child,
jovenile (sic) and freshmen in college . . . . My life will not
be complete 1f America is not destroyed. It is my biggest
goal.” Amazingly, trial defense counsel presented these
statements, and in fact the complete diary to the panel -
unexplained, unfiltered, and without any analysis. Thus, the

defense counsel did the prosecution’s job by presenting highly
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inflammatory and prejudicial information to the panel in a death
penalty case without explanation.
. Argument

Initially, trial defense counsel moved to suppress
appellant’s diary. (R. at App. Ex. 155.) The defense argued
that the diary was not logically and legally relevant pursuant
to M.R.E. 401 and 403. Id. According tc the defense, the
“remote, rambling stream of consciousness” contained in the
diary was of “minimal” probative value. Id. Additionally,
trial defense counsel arqued that the diary statements were
“unfairly prejudicial,” and that there was “a very real chance
that the fact finder will have an emotional reaction to the
evidence that will distort their ability to properly evaluate
the other admissible evidence and reach an appropriate, non-
emotional, result.” Id. at 4. The military judge granted the
motion, but allowed the government to introduce two 2003 entries
because they were close in time to the charged offenses. ({R. at
782.; App. Ex. 145.) Apparently, the military judge found that
under R.C.M. 403, the probative value of the excerpts was
substantially outweighed by the danger that they would grossly
mislead or confuse the members. (R. at 783.) The two admitted
entries contained two inflammatory statements: 1) “I will have

to decide if I should kill my Muslim brothers fighting for
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Saddam Hussein or my battle buddies;” 2) “But as soon as I am in
Iraq, I am going to kill as many of them as possible.” Id.
The excluded entries discussed appellant’s desire to “kill

’

Caucasians,” appellant’s plan “during his entire life” to

’

“destroy America,” and that his life would “not be complete if

America 1s not destroyed.” Id. Additional entries included
“[N]ever attack a grown man unless you intend to hurt him,” a
statement that it is a duty in Islam to fight “those who insult

’

your religion,” and a “premonition” that if he re-enlisted he
would “find myself in Jjail,” because “I already want to kill
several of them [Soldiers].” Id.

As 1s clear, these entries are not remotely mitigating or
extenuating (even with expert analysis), but all of them are
extremely aggravating. The statements ranged from 19922, before
appellant joined the military, to 2002, several years after he
did so. However, after successfully keeping out all but two of
these highly damaging journal entries, trial defense counsel
reversed course at trial and introduced the entire diary,
aggravated entries included. (R. at Def. Ex. A, admitted R. at
2929.)

While some potential mitigating information is contained
within the diary, those bits of information do not outweigh the

harm incurred by the inflammatory entries. For defense counsel

to simply toss the panel over one-hundred pages of material from
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appellant’s diary with no explanation or interpretation is
simply inexplicable. The only analysis provided to the panel
was part of a thirty-three page document, consisting of an
unexplained family tree, a timeline of appellant’s life, and a
“summary” of appellant’s journal (R. at Def. Ex. C), prepared by
a mitigation expert, Ms. Deborah Grey, who had not been a part
of the defense team for almost a year. (R. at 548.) This
summary was not a detailed analysis of appellant’s diary, but
primarily a selection of guotes from the diary and a summarized
re-statement of the gquote side-by-side. (R. at Def. Ex. C.)

Ms. Grey’s analysis was not prepared for trial and Ms. Grey
advised counsel that much of the information in the diary needed
to be shaped before presentation. (DAE X; DA 220-15.) Her work
product provided no substantive analysis of appellant’s diary,
and no framing or explanation of the possible mitigating nature
of the more aggravating and inflammatory statements. (DAE LL;
DA 413-517.) Nor was any direct tie between the diary and any
mental illnesses appellant suffered presented to the panel. The
defense counsel presented no analysis by Dr. Woods or other
expert during sentencing. The diary was simply dropped in the
laps of the panel, to use it in any way they thought
appropriate. The impacts of the aggravating excerpts from the

diary were unexplained.
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Besides dropping the inflammatory diary on the panel, a
competent counsel would have had an expert testify as to the
mitigating aspects of the diary. Although opening the expert up
to cross—-examination regarding negative parts of the diary, the
expert wculd have placed the negative aspects into context.
Alternatively, counsel cculd have made the informed decision to
nct introduce the diary at all. Both strategies may be
reasocnable.

Here, however, defense counsel made the tactically
indefensible decision to place the entire diary, including
portions of the diary that the military judge had already ruled
so unfairly prejudicial to appellant. (R. at 783.) In fact,
the trial counsel, not the defense ccunsel, used the diary with
devastating effect during his sentencing argument, referring
three times to: "This is what he wrote and this is what he did.”
(R. at 3090; App. Ex. 312.) Thus, the trial defense counsel
introduced aggravating evidence that the government put to
withering effect, and there was no tactical reason to do so.

Although, trial defense counsel deserve vast deference in
strategic and tactical decisicns, that deference is not
unfettered. Patently unreasonable decisions or decisions based
on an incomplete and inadequate mitigation investigation are
given no deference, particularly in the realm of capital

jurisprudence. Rompilla v. Beard, 545 U.3. 374, 387 (2003) (“It
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is the duty of the lawyer to conduct a prompt investigation of
the circumstances of the case and to explore all avenues leading

to facts relevant to the merits of the case and the penalty in

the event of conviction.” (quoting 1 ARA Standards for Criminal
Justice 4-4.1 (2d ed. 1982 Supp.))); Wiggins v. Smith, 539 U.S.
510, 533 (2003) (“We base our conclusion on the much more

limited principle that ‘strategic choices made after less than
complete investigation are reasonable’ only to the extent that

‘reasonable professional Jjudgments support the limitations on

investigation.’” (quoting Strickland v. Washington, 466 U.S.
688, 690-91 (1984))); United States v. Murphy, 50 M.J. 4, 13
(C.A.A.F. 1998) (“Here, however, counsels’ lack of training and

experience contributed to questionable tactical judgment,
leading us to the ultimate conclusion that there are no tactical
decisions to second-guess.”)

Much like in Rompilla, 545 U.S. at 387, and Wiggins, 539
U.S. at 533, defense counsel in this case did not do the
requisite investigation to fully understand how to deal with
appellant’s diary. Much like Murphy, 50 M.J. at 13, the lack of
any substantive training or experience in capital litigation,
coupled with minimal assistance from a mitigation expert, led to
the indefensible tactical decision to introduce appellant’s

diary without explanation, analysis or filter and should lead
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this Court to conclude that in this area, “there are no tactical
decisions to second-guess.” Murphy, 50 M.J. at 13,

WHEREFORE, Sergeant Akbar respectfully requests this Court
set aside the sentence to death in this case.

Cumulative Error

G. EVEN IF THIS COURT FINDS THAT THE INDIVIDUAL
ALLEGATIONS BY APPELLANT OF INEFFECTIVE ASSISTANCE OF
COUNSEL ARE INSUFFICIENT TO MERIT RELIEF, TOGETHER THE
CUMULATIVE ERRORS IN TRIAL DEFENSE COUNSEL’S
REPRESENTATION OF APPELLANT DENIED HIM A FAIR TRIAL,
THEREBY WARRANTING A REHEARING.

Statement of Facts

Appellant has alleged ineffective assistance of counsel in
the following areas:
1. Voir dire.

2. Improper guilty plea.

3. Improper use of experts.

4. Improper investigation and use of merits witnesses.
5. Failure to request continuances/necessary testing.
6. Inadequate presentation of mitigation on sentencing.

~]

Unreasonable trial strategy.
8. Failure to address appellant’s sleep and mental health
issues to the panel.

9. Inadeguate investigation of mitigation and extenuation

evidence.
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This Court "can order a rehearing based on the accumulation

of errors not reversible individually." United States v.
Dollente, 45 M.J. 234, 242 (C.A.A.F. 1996). As set forth in
Dollente, the cumulative-error doctrine requires:

considering each such claim against the

background of the case as a whole, paying

particular weight to factors such as the

nature and number of the errors committed;

their interrelationship, if any, and

combined effect; how the [trial] court dealt

with the errors as they arose {(including the

efficacy-or lack of efficacy--of any

remedial efforts); and the strength of the

government's case. The run of the trial may

also be important; a handful of miscues, in

combination, may often pack a greater punch

in a short trial than in a much longer

trial.
Id. (citation omitted). ™“When assessing the record under the
cumulative-error doctrine, courts must review all errors
preserved for appeal and all plain errors.” Id. (internal
quotation marks and citation omitted). “Courts are far less
likely to find cumulative error where evidentiary errors are
followed by curative instructions or when a record contains
overwhelming evidence of a defendant's guilt.” Id. (internal

guotation marks and citation omitted.)

Error and Argument

Ineffective Assistance of Counsel

Applying the cumulative error doctrine in appellant’s case

necessitates at a sentence rehearing. The ineffective
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assistance rendered by appellant’s counsel infected the entire
case, from pre-trial investigation, cocrdination with defense
experts, voir dire, findings, and sentencing. No portion of the
court-martial process was left unmarred by trial defense
counsels’ inexperience and deficient decisions. Trial defense
counsel completely disregarded both mitigating and extenuating
evidence during their investigation; failed to adequately voir
dire or tc challenge panel members; pled guilty; and woefully
prepared and presented mitigation evidence.

The adversarial process failed in this case. Trial defense
counsel did not aggressively seek expert assistance or
mitigation evidence, did not effectively present what little
information they had, and made no attempt to shape the panel in
a manner favorable to appellant. When, as in this case, counsel

exhibits such deficient performance at all stages, the process

is no longer effectively adversarial. See Cronic, 466 U.S. at
656-657. M“[I]f the process loses its character as a

confrontation between adversaries, the constitutional guarantee
is violated.” Id. at 656-663.

Even i1f each allegation of deficient perfcrmance by itself
does not rise to the necessary level of prejudice to meet the
standard laid out in Strickland, the collective nature of these

errors constitute the deficiency envisioned by Strickland.
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The combined effect of the errors effectively left appellant
standing at his capital court-martial without counsel.

Had trial defense counsel complied with the applicable
standard in a capital case, the outcome would have been
different. The trial defense counsel’s grossly deficient
performance on sentencing alone merits setting aside the
sentence. Coupled with the other cumulative errors, trial
defense counsel’s performance certainly leaves no doubt that the
system failed and that appellant was deprived of competent
counsel in his case.

Rehearing

Comparison of the cumulative errors and sentence in
Dollente with the cumulative errors and sentence in appellant’s
case must compel this Court to remand appellant’s case for a
rehearing on the findings and sentence. The appellant in
Dollente was convicted of committing indecent acts and taking
indecent liberties with a female under 16. During the merits
portion of Dollente’s court-martial, the military judge made the

following three errors:

(1) He refused to admit expert testimony from a defense
witness;
(2) He admitted prosecution expert testimony that

bolstered the alleged victim’s credibility in what was
a he said-she said case;

(3) He admitted perpetrator-profile evidence.
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The court held that, though alone the errors may have not been
prejudicial, the cumulative effect of these individual errors
adversely affected Dollente’s right to a fair trial. 45 M.J. at
236. “[Tlhe combined effect of these . . . errors was so
prejudicial so as to strike at the fundamental fairness of the
trial”. Id. (internal gquotations and citation omitted.)
Appellant’s case is even more aggravated than Dollente.®’
Certainly, the nature of the errors in appellant’s case
catapults it beyond the unfairness evidenced in Dollente. Not
only did at least nine errors effect the investigation, merits,
and sentencing phases of appellant’s court-martial, even 1if
appellant had been given the opportunity to put on such
evidence, the panel was so infected with bias that a fair trial
was impossible. Additionally, appellant’s case is a capital
case, requiring even more reliability of result. Thus, this

Court must conclude that appellant was not afforded a

2 While the strength of the government’s case in Dollente was

admittedly weaker (the critical testimony of the alleged victim
having been inconsistent) than the government’s case against
appellant, that distinction certainly does not remove the
cumulative errors in appellant’s case outside the realm of
fundamental unfairness. While it may be said that the “strength
of the government’s case” factor weighed more in Dollente’s
favor than does it for appellant, the nature of the errors and
the inability of the military judge to correct those errors in
appellant’s case work to more than sufficiently warrant finding
appellant was denlied a fair trial.
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fundamentally fair court-martial, and a rehearing on findings
and sentence must be granted.
WHEREFORE, the appellant respectfully requests that this

Court set aside the findings and sentence.
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Conflicts of Interest

Assignment of Error II.

SERGEANT AKBAR WAS DENIED HIS RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL, AS
GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, WHEN HIS TRIAL
DEFENSE COUNSEL FAILED TO MOVE TO WITHDRAW
FROM REPRESENTATION OF THE APPELLANT IN THIS
CAPITAL CASE BECAUSE OF ACTUAL CONFLICTS
WHICH ADVERSELY AFFECTED REPRESENTATION OF
APPELLANT AT HIS COURT-MARTIAL.

Introduction

Sergeant Akbar’s defense counsel in this case were
prevented from affording appellant the effective assistance of
counsel guaranteed by the Sixth Amendment to the United States
Constitution because of several conflicting interests that
existed both before and during their representation. These
conflicts were of such a nature as to significantly hinder
Sergeant Akbar’s trial defense counsel, Major _ and
Captain - from adequately fulfilling their duties and
responsibilities to their client.

Major _ lead defense counsel in Sergeant Akbar’s
case, was deployed to Kuwait and was on the scene immediately
after the grenade attack and shooting of two Soldiers in Kuwait
by a fellow Soldier. Captain - was a defense counsel at
Fort Campbell and was detailed to SGT Akbar’s defense team the
day after the incident. Both counsel had a relationship with

one of SGT Akbar’s victims, MAJ - Both counsel tried
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cases against MAJ - at Fort Campbell and other military
installaticons. Throughout the course of Sergeant Akbar’s
pretrial investigation, court-martial, and post-trial process,
Major _ and Captain - had divided loyalties because
of their relationship to one of the victims in the case and
their emotional ties to the incident. While defense counsel
disclosed their relationship with the victim to SGT Akbar and to
the military judge at trial, the military judge failed to obtain
a valid waiver. Furthermore, the fact that lead defense counsel
was himself a victim of the crime and was traumatized by the
events was never disclosed, discussed, or explained to SGT Akbar
or to the court. As such, there was no valid waiver.
Furthermore, during the pretrial investigation, another
conflict of interest arose for the lead defense counsel. Major
_ was due to change assignments to be the Chief of
Military Justice at Fort Drum but SGT Akbar was not willing to
waive that particular conflict. The trial counsel then, having
just come from an assignment at the Personnel Plans and Training
Office (PP&TO), changed MAJ _ assignment without the
consent of either SGT Akbar or defense counsel. This clear
ability for the prosecutor to control the course of the defense
counsel’s future assignments created a conflict for trial
defense counsel that was never fully disclosed to SGT Akbar nor

resolved by the military judge.
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Finally, Jjust before SGT Akbar’s trial was to begin, trial
defense counsel became embroiled in an additional conflict of
interest that they concealed from both SGT Akbar and the court.
This conflict arose when the lead defense counsel became a
witness in a stabbing incident. Although not an eye-witness to
the incident, lead defense counsel, through his own negligence,
created the means for SGT Akbar to access scissors from his desk
drawer and later use them to stab a guard. Major _
negligence could have lead to a dereliction of duty charge
against him, had the prosecution elected to pursue that charge.
At a minimum, lead defense counsel could have been called as a
witness because of his involvement had the government decided to
charge SGT Akbar with additional offenses. Lead defense counsel
had a personal interest in the government not moving forward on
additional charges, and thus also in moving the trial along as
fast as possible without regard to the needs and advice of
defense experts. Because of career implications, both counsel
had a personal incentive to get to trial as quickly as possible,
but because defense counsel were implicated (through dereliction
of duty if nothing else) in appellant’s additional misconduct,
counsel actually stood to persconally gain if their client was
sentenced to death, as that would significantly reduce the
possibility that the government would pursue a second trial on

the additional misconduct.
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These numerous conflicting loyalties affected trial defense
counsel’s performance throughout their representation and denied
SGT Akbar his Sixth Amendment right to competent and conflict-
free representation.

Law

The Sixth Amendment’s right to counsel requires effective
assistance by an attorney, which has two components: competence
and conflict-free representation. Wood v. Georgia, 450 U.S.
261, 271 (1981). In a conflict of interest case, prejudice is
presumed “i1f the defendant demonstrates that counsel ‘actively
represented conflicting interests’ and that “an actual conflict
of interest adversely affected his lawyer’s performance.”
Strickland v. Washington, 466 U.S. 668, 692 (1984) (quoting
Cuyler v. Sullivan, 466 U.S. at 350, 348)).

As the Supreme Court acknowledged in Strickland, “counsel
owes the client a duty of loyalty, a duty to avoid conflicts of

T

interest," which is "perhaps the most basic of counsel's
duties.”™ 466 U.S. 668, 690, 692, 104 (1984). Rule 1.7 of the
Rules of Professional Conduct for Lawyers, found in Appendix B
of Army Regulation 27-26, states that loyalty is an essential
element in the lawyer’s relationship to a client and addresses
all of the conflicts of interest faced by trial defense counsel

in their representation of SGT Akbar in this capital case. See

Army Reg. 27-26, Rules of Professional Conduct for Lawyers,
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Appendix B, Rule 1.7(b). (1 May 1992). Rule 1.7(b) Conflict of

Interest: General Rule, states:
A lawyer shall not represent a client if the
representation of that client may be
materially limited by the lawyer’s
responsibility to another client or to a
third person, or by the lawyer’s own
interests, unless; (1) the lawyer reasocnably
believes the representation will not be
adversely affected; and (2) the client
consents after consultation.

Id. (emphasis added).

Applying this rule to the encumbrances faced by trial
defense counsel in their representation of Sergeant Akbar,
counsel clearly had a professicnal duty to Sergeant Akbar to
move to withdraw from his representation.

While an accused may waive his right to conflict-free
counsel, waivers must be voluntary, and they must be "'knowing
intelligent acts done with sufficient awareness of the relevant
circumstances and likely consequences.'" United States v.
Davis, 3 M.J. 430, 433 n.1l6 (C.M.A. 1977) (quoting Brady v.
United States, 397 U.S. 742, 748 (1970)). Courts will "'indulge
every reasonable presumption against the waiver'" of this right.

Id. (citations cmitted); See also United States v. Lee, 66 M.J.

387, 388 (C.A.A.F. 2008).
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Argument

A. THE MILITARY JUDGE ERRED IN ACCEPTING APPELLANT'S
WAIVER OF HIS RIGHT TO CONFLICT-FREE COUNSEL AFTER
DEFENSE COUNSEL DISCLOSED A RELATIONSHIP BETWEEN
THEMSELVES AND A VICTIM IN THE CASE BECAUSE THE WAIVER
WAS NOT KNOWINGLY, VOLUNTARILY, AND INTELLIGENTLY
MADE.

On 26 April 2003, SGT Akbar signed a document in which the
defense counsel purported to explain theilr relationship with one
of the victims in the case, CPT - (DAE S, T; DA 94-99.)
On 9 March 2004, the military judge conducted an article 39(a)
session in which defense counsel brought this conflict to the
attention of the court. (R. at 5-8.) Although trial defense
counsel disclosed their relationship with CPT - and sought
SGT Akbar’s consent to remain on his defense team, the military
judge failed to establish a valid waiver of the conflict.

A waiver must not only be voluntary, but must constitute a
knowing and intelligent relinquishment or abandonment of a known
right or privilege, a matter dependent in each case upon the
particular facts and circumstances surrounding that case,
including the background, experience, and conduct of the
accused. United States v. Augusztin, 30 M.J. 707, 711
(N.M.C.M.R. 1990) (citing, Jchnson v. Zerbst, 304 U.S. 458, 464
(1938)). Under the facts and circumstances in this case, the
military judge failed to conduct the proper inquiry into defense

counsel’s relationship with CPT - The military judge
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w £

elicited, for the most part, mere “yes” or "no” answers, and the
details of his attorneys’ conflicts of interest and the possible
perils of such a conflict on his capital case were not
adequately explained. See United States v. Breese, 11 M.J. 17,
22 (C.M.A. 1981) (citing Davis, 3 M.J. 434 (additional citations
omitted)).?? “For the defendant to knowingly and intelligently
waive the right to conflict free counsel, he must be told (1)
that a conflict of interest exists, (2) the consequences to his
defense from continuing with conflict laden counsel; and (3)
that he had a right to obtain other counsel.” Augusztin, 30
M.J. at 711 (citing Duncan v. Alabama, 881 F.2d 1013, 1017 (1lth
Cir. 1989)).

The military judge failed to explore the relationship that
existed between the defense counsel and the victim, neither did
he explain to SGT Akbar the possible consequences to his defense
from proceeding with defense counsel that have such divided
loyalties. At one point SGT Akbar stated, “based on what I know
now, yes [I want to keep these counsel]. . . I can’t imagine
what else would come up in the future that would make me not

want to keep them, sir.” (R. at 8.) At this point, the

military judge should have explained the conflict in more

3 While the Breese court addressed conflicts arising from

multiple representation, the analysis is applicable here because
both cases invelve instances of an attempted waiver of an
attorney with divided loyalties.
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detail. SGT Akbar should not have to “imagine” potential
conflicts; rather, the military judge must inform him of the
conflict and its consequences on his defense. The military
judge should have asked defense counsel to explain how many
cases they had tried with CPT - whether or not they
attended office functions with CPT - and whether their
families interacted - all consistent with Judge Advocates
working in criminal law at the same installation. Captain
- was a defense counsel at Fort Campbell since July 2002,
and could be expected to have numerous interactions with CPT
- for over a year’s span. (DAE S, T; DA 94-99.)

Additionally, the military judge never informed SGT Akbar
the possible consequences to his defense from continuing with
conflict-laden counsel. He should have told him it was likely
CPT - would testify at trial and that it could impact his
counsel’s cross—-examination of the witness. Captain - did
indeed testify on the merits and on sentencing. (R. at 1381,
2830.) Under the facts and circumstances of this case, SGT
Akbar’s waiver was not knowing and intelligent.

Even if this court finds that appellant’s waiver was valid,
this Court must nonetheless hold that “'‘even a knowing
acceptance by a defendant of counsel’s representation despite a
potential conflict of interest does not preclude a showing,

under the standard of Cuyler, that the conflict became actual
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and had an adverse effect on representation.’”?? Yeboah-Sefah v.
Ficco, 556 F.3d 53, 71 (1st Cir. 2009) (citing United States v.
Rodriguez-Rodriguez, 929 F.2d 747, 750 (1st Cir. 1991) (other
citations omitted)); see also United States v. Fahey, 769 F.2d
829, 835 (1st Cir. 1985) (finding even though the petitioner
executed a knowing and intelligent waiver of counsel’s potential
conflict of interest, a waiver did not foreclose the possibility
that an actual conflict could adversely have affected the
adequacy of representation and violated the Sixth Amendment
right to assistance of counsel).

In this case, defense counsel failed to take the time
needed to investigate mitigation evidence and blocked the
defense expert witness access to the mitigation team. See
Strickland, 466 at 691 (a defense attorney has a duty to make
reasonable investigation into mitigating factors). These
conflicts, whether conscious or unconscious, adversely affected
defense counsel’s representation of SGT Akbar and prevented them
from providing the effective assistance of counsel. See also AE

I.

Y prejudice is presumed “if the defendant demonstrates that
counsel ‘actively represented conflicting interests’ and that
“an actual conflict of interest adversely affected his lawyer’s
performance.” Strickland v. Washington, 466 U.S. 668, 692
(1984) (quoting Cuyler v. Sullivan, 466 U.S. at 350, 348)).
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B. DEFENSE COUNSEL WAS DIRECTLY IMPACTED BY THE CHARGED
CONDUCT WHICH CREATED A CONFLICT OF INTEREST THAT
ADVERSELY AFFECTED REPRESENTATION OF SGT AKBAR IN THIS
CAPITAL CASE.

On 19 March 2003, the President of the United States had
declared that military forces, on his orders, were “to disarm
Irag, to free its people and to defend the world from grave
danger.” Transcript from President Bush’s speech made on 19
March 2003,
http://www.cnn.com/2003/US/03/19/sprj.irqg.int.bush.transcript/
{last visited Jan. 13, 2010). Sergeant Akbar and his trial
defense counsel were among the Soldiers already deployed in
Kuwait awaiting the order to enter combat in Irag. On 20 March
2003, military forces “launched missiles and bombs at targets in
Irag as [] morning dawned in Baghdad, including a ‘decapitation
attack’ aimed at Iragi President Saddam Hussein and other top
member of the country’s leadership.” War in Irag: U.S.
launches cruise missiles at Sadaam,
http://www.cnn.com/2003/WORLD/meast/03/19/sprj.irg.main/ (last
visited Jan. 14, 2010). Countless news stories reported the
military involvement as Soldiers in Kuwait prepared to enter the
fray. See Timeline and events leading up to the Irag War,
http://www.nytimes.com/interactive/2008/03/18/world/middleecast/2

00B80319IRAQWAR TIMELINE.html#tab2 {(last visited Jan. 11, 2010.)

On 22 March 2003, at Camp Pennsylvania, Kuwait, Soldiers were
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attacked by one of their own. Major _ was the Senior
Defense Counsel assigned to the Trial Defense Service at Camp
Doha, Kuwait, when word spread that this unprecedented attack
came from inside Camp Pennsylvania. Major _ was on the
scene and was the first defense counsel to speak with SGT Akbar
after the attack. (DAE S; 94-96.) Having been deployed to the
same area of operation, MAJ _ would have witnessed the
impact of the attack on his fellow Soldiers. Nevertheless, the
Regional Defense Counsel chose MAJ _ to represent
appellant and detailed him on 23 March 2003. Id.

Being deployed in Kuwait during the time of the grenade
attack made defense counsel a victim of the attack. There was
heightened anxiety as Soldiers prepared to enter Irag. This was
an attack on a nearby camp in Kuwait, allegedly by a fellow
Soldier charged with throwing grenades into the same kind of
tents which defense counsel would have used day in and day out.
Furthermore, given the close proximity of the camps where the
explosions occurred and the nature of defense counsel work, it
is likely that defense counsel was at least acquainted with
those impacted by the grenade attack at Camp Pennsylvania. The
stress of a deployment and impending ground combat combined with
the emoticnal attachment to fellow Soldiers in similar
circumstances made it impossible for this defense counsel to

represent SGT Akbar effectively. Whether consciously or
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unconsciously, defense counsel was also a victim of the attack.
This created a substantial conflict of interest that negatively
affected representation of SGT Akbar.

Additionally, a conflict of interest such as this puts an
intolerable strain on the military justice system. It is
instructive that the government chose to detail somecone off-site
completely without any apparent attachment to those deployed
Soldiers affected by the attack. It is humanly too much to ask
for a Soldier and defense counsel to effectively advocate for a
client that has caused such immediate destruction in that
counsel’s environment. This Court must consider the affect this
conflict had on defense counsel, along with the other conflicts
of interest raised, to conclude defense counsel was impaired by
the impact of the offenses such that he was unable to provide
effective assistance of counsel.

C. BOTH DEFENSE COUNSELS’ CAREER ADVANCEMENT WAS IMPACTED AT
THE DIRECTION OF THE PROSECUTION, CREATING A CONFLICT OF
INTEREST ADVERSELY AFFECTING SGT AKBAR’S REPRESENTATION IN
THIS CAPITAL CASE.?®
On 9 March 2004, during an Article 39(a) session, defense

counsel informed the court:

DC: Sir, I am on orders to report to Fort
Drum, New York, no later than 15 July to be

23 Appellant, in AE VIII, claims that the prosecution’s

manipulation of trial defense counsel during appellant’s court-
martial amounted to unlawful command influence.
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the Chief of Justice for the 10™ Mountain
Division.

MJ: Okay. How about you, Captain -

ADC: Sir, 1’1l be getting orders to report
to Fort Eustis as the Deputy Staff Judge
Advocate on 1 August.

MJ: Okay. But you’'re going to be around in
the Army and available, right?

DC: Yes, sir. And, obviously, as these
situations are handled, Sergeant Akbar has
the opportunity and TDS would support it --
if he wants to continue with our service and
just accept the conflict, he can do that.
And they’ve also offered him, if he wants
conflict-free counsel, the opportunity to
appoint someone new, either at Fort Campbell
or at Fort Bragg, to replace either one or
both of us if that’s what he wants to do. At
this point, he’s indicated that he would
prefer to have conflict-free counsel.

MJ: What’s the conflict?
DC: Well, 1’1l be the Chief of Justice,
which is, obviously, on the other side of

the fence.

MJ: But that’s got nothing to do with this
case.

DC: 10th Mountain Division 1is part of XVITI Airborne
2 Corps, sir.

MJ: T spent 5 years in TDS. It’s not a
conflict to me

(R. at 435.) (emphasis added.)
The prosecution responded:
TC: First, Your Honor, to address the PCS

issue, Captain - was —- I know this
having been the former Captains Assignment
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Officer -- he was specifically deferred from
an opportunity to go to the Grad Course to
be on this case. I would represent to the
court that he will remain on this case as
long as this case is going, and no PCS will
interfere [sic] with a conflict. If he’s
released for other grounds, it will be not
because of a PCS. He is not currently on
orders, and the job that he’s going to fill
is not open until January of 2005. There is
no conflict with him remaining.

MJ: So when are you PCSing then, Captain

ADC: Well, Colonel _ has facts that I
don't have, but I’'ve been told that I'11l
receive orders and be PCSing with a report
date of 1 August.

ADC: Yes, sir. In any event, that’s what
I’ve been informed; that I would be PCSing
to go to Fort Eustis for that position.
Clearly, I have no problem with working and
remaining on the case.

MJ: And, Major _ what’s your PCS

date?

DC: My report date is 15 July, unless
Colonel _ has some further
information on that. That’s what I
understand it to be.

MJ: Let’s ask him and find out.

TC: Sir, I’'m going to get some information
on that very quickly.

MJ: How about finding out and then e-mailing
all parties to find out, you know, if, in
fact, what you say i1s that the position that
Colonel -- Colonel, perhaps one day I'm sure
--Captain - is going to is not open
until 1 January?



TC: Sir, I can represent to the court now, I
just got off the phone with the Chief of
PP&TO 3 minutes ago. Captain - will
remain on this case. He will not get orders
until this case is finished

(R. at 442-44.) (emphasis added.) On 24 August 2004, the

defense counsel further discussed the issue with the military

judge:

DC: Sir, 1f I could, there’s one issue I
wanted to update the record on. Tt's
something we discussed at length during the
last hearing. At that time, I was the Senior
Defense Counsel at Fort Campbell. I was
pending a PCS to Fort Drum to be the Chief
of Justice. I discussed that move and the
potential conflict that might present with
my client, Sergeant Akbar. He, at that time,
indicated that he would rather release me
and have new counsel appointed 1if that was
going to be my assignment. We discussed that
issue on the record. Colonel Parrish ruled
that he did not believe it was a conflict in
any sense to be the Chief of Justice and
still represent Sergeant Akbar. I went ahead
with my move, and I just wanted to update
the court on what has happened since that
time reference that issue. When I arrived at
Fort Drum, I was told by the SJA that I was
not expected to be at Fort Drum. And he
indicated he had been contacted by PP&TO and
told that -- Trial Counsel --Colonel
_ had indicated that he did not want
to create that kind of conflict or have that
issue. Therefore, PP&TO told Colonel
Garrett, my S5JA, that I would not be coming
until after the trial. For whatever reason,
that information was not passed to my chain
0of command or to me and I PCS’d anyway. So
to resolve that issue, they’ve moved me into
Administrative Law. So, to the extent that
there was an issue cof a potential conflict
of me being the Chief of Justice, that has
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been eliminated because I'm not in that
position.

MJ: So you’'re essentially physically at Fort
Drum ----

DC: Yes, sir.

MJ: ---- but performing other duties as
assigned?

DC: Yes, sir.
(R. at 567-8.)

a. Conflicts of interest are especially problematic in the
military justice system.

Military defense counsel, unlike their civilian
counterparts, are not only subject to the ethical rules that
apply to all attorneys, but are also subject to military law and
regulations and ultimately supervised by the very same agency
responsible for prosecuting Soldiers. See generally AR 27-10,
Ch. 5, 6; See alsc Lieutenant Colonel R. Peter Masterton, The
Defense Function: The Role of the U.S. Army Trial Defense
Service, 2001 Army Law 1 (March 2001) (“the Army is ultimately
responsible both for the supervision and evaluation of all Army
defense counsel and the prosecution of courts-martial.”). 1In
fact, the Trial Defense Service (TDS) was created, 1in part, to
avoid conflicts arising from command control over the career

development of the trial defense counsel.’® See Lieutenant

26 wrhe purpose of the new organization [TDS] 1is two-fold: (1) to

improve the efficiency and professionalism of counsel through
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Colonel John R. Howell, TDS: The Establishment of the U.S. Army
Trial Defense Service, 100 MIL. L. REV. 4 (1983) (discussing the
history and development of the Trial Defense Service.)

b. Trial counsel’s manipulation of defense counsel’s duty
assignments created an actual conflict of interest.

In this case, trial counsel demonstrated his control over
the future assignments of defense counsel. 1In fact, even the
military judge recognized that trial counsel controlled MAJ
_ career development. (R. at 443.) This is precisely
the kind of influence over defense counsel that TDS was created
to abolish. Sergeant Akbar declined to waive any conflict of
interest were his defense counsel to proceed with the scheduled
change in assignment to be the Chief of Justice at Fort Drum and
would have released MAJ _ as his defense counsel. (R.
at 435.) FEven though the military judge did not believe that
such a change would be a conflict of interest, the accused would

have objected to MAJ [l representing him at trial.® The

direct supervision and evaluation within the defense chain; and
(2) to eliminate perceptions of soldiers and others that defense
counsel have a potential conflict of interest in carrying out
their duties.” Fact Sheet: US Army Trial Defense Services, ARMY
LAW., Jan. 1981, at 27, availlable at
http://www.loc.gov/rr/frd/Military Law/pdf/01-1981.pdf.

*’ While there is no per se rule against a lawyer simultaneously
serving as a prosecutor and defense counsel, it is a clear
violation of ethical rules. United States v. Lee, 66 M.J. 387,
388-89 (2008) (citing Department of Justice, 1 Op. Off. Legal
Counsel 110, 112 (1977), ABA Comm. on Ethics and Prof'l
Responsibility, Informal Op. 1235 (1972), Informal Op. 1474
(1982). In this case, 1if trial defense counsel had changed duty
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trial counsel was more informed about defense counsel’s future
assignments than the defense counsels themselves. (R. at 443-
445,) In fact, trial counsel made representations, in open
court, for the Personnel, Plans, and Training Office (PP&TQO),
the same office that is responsible for all future assignments
of counsel, demonstrating that the prosecutor had control over
the careers of defense counsel.

While trial counsel may have been seeking to avoid a
conflict of interest in the case (assigned as a prosecutor but
working as a defense counsel on appellant’s case), his actions
created another, more serious conflict of interest, between
counsel’s duty of loyalty to his client and his personal
interest in gaining favorable future assignments. Thus, defense
counsel was forced to forgo a favorable assignment as the Chief
of Military Justice at a combat division and remain as S3GT
Akbar’s counsel. The lead trial counsel made it clear that he
wielded extreme power to impact MAJ _ career. With a

simple phone call to PP&TO, the trial counsel, LTC _ had

assignments to act as the Chief of Justice while also
representing appellant, over appellant’s objection, it would
have been reversible error and there would be no need to show
that the conflict of interest adversely affected representation.
Id.
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MAJ _ re-assigned. This conflict, or even its
appearance, cannot be tolerated in the military justice system.?®
Additionally, the military judge never discussed this issue
with SGT Akbar to determine whether he still wished to be
represented in such a situation, as called for by United States
v. Nicholson, 15 M.J. 436 (C.M.A. 1983). In Nicholson, the
Court of Military Appeals addressed an actual conflict of
interest in the case where the trial counsel was the immediate
supervisor of the oppcsing defense counsel and exercised command
authority over him. Id. 1In such a case, the Nicholson court
required a knowing waiver by the accused of such a conflict of
interest stating “it is wholly inimical to the appearance of
integrity of the military justice system.” Id. Pertinent
portions of the American Bar Association opinion, as quoted in

Nicholson, are:

“® Making matters even worse, defense counsel went ahead with his
move to Fort Drum, New York, even though PP&TO, upon reqguest of
trial counsel, had decided to keep defense counsel at Fort

Campbell until after the trial. (R. at 567-68.) No one
informed defense counsel that he was not supposed toc make the
move, nor apparently, were his orders actually revoked. Id.

Thus, defense counsel moved his entire family all the way to
Fort Drum and therefore spent the rest of the time before trial
without the comfort, stability, and support of his family.
Since defense counsel made the move, he was placed in the
Administrative Law section to avoid the conflict of acting as a
prosecutor and defense attorney at the same time. Id. This,
however, did not fix the conflict that arose from trial
counsel’s clear ability to manipulate defense counsel’s future
assignments.

180



The ethical reguirements . . . that a lawyer

must provide zealous representation, and

give unswerving loyalty to a client free

from any influence that might weigh against

that fidelity -- clearly are viclated where

a military lawyer's opposing counsel in a

court martial or related proceeding is an

officer who has command over him

No matter how fair the commanding officer

may be, there is an inherent conflict

between zealously representing a client and

conducting oneself in a manner calculated to

win the approval and favor of the officer

exercising command authority.
Id. at 438. (Quoting the American Bar Association’s Standing
Committee on Ethics and Professional Responsibilty Informal
Opinion No. 1474 (1982)).

Appellant’s case presents facts more troubling than those
found in Nicholson. The trial counsel in SGT Akbar’s case had
more than just command authority over trial defense counsel - he
took affirmative steps to impact the career development of the
defense counsel during the trial. This triggered the
requirement for a discussion between the military judge, trial
defense counsel, and appellant to resolve this explicit
conflict. Like Nicholson, the relationship between the trial
counsel and defense counsel created a conflict “wholly inimical
to the appearance of integrity of the military justice system.”
Without a waiver, prejudice must be presumed. See United States

v. Devitt, 20 M.J. 240 (C.M.A. 1985); United States v. Whidbee,

28 M.J. 823, 826 (C.G.C.M.R. 1989) (finding the relationship
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where the trial counsel had supervisory authority over the
defense counsel, even though only in matters not relating to
military justice, created “an actual conflict of interest that
is inherent and irrefutable” and without waiver resulted in
“conclusively presumed prejudicial error” requiring reversal).

Trial counsel’s actions created an inherent conflict of
interest. Trial counsel could impact defense counsel’s
assignment with a quick phone call, what other aspects of
defense counsel’s career could trial counsel impact? The
defense counsel could zealously represent SGT Akbar or conduct
himself in a manner to win approval or favor of the trial
counsel. TIf defense counsel fought zealously, would trial
counsel arrange for an assignment even less desirable than Fort
Drum? Although, trial counsel did not write the fitness reports
described in Nicholson, he clearly exercised control over
defense counsel’s future assignments and career, thus created a
conflict of interest.

c. Trial defense counsel’s conflict of interest adversely
affected counsel’s representation.‘E

From 9 March 04, defense counsel were conflicted. Instead
of further delaying the case and conducting a reasonable

investigation into the mitigation evidence, trial defense

29

See also AE I: A-G.
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counsel forged ahead to trial. According to trial counsel, the
defense counsel should not be released:

TC: S8ir, I also don't find the conflict that
Major _ finds, and I also believe
it’s another indication --these two counsel
have been on this case since this incident
first happened. They have had the
opportunity to walk the ground in Iragqg.
They’'ve been at the Article 32. They’ve been
with him through his sanity board. They’ve
been with him through motions. They’ve been

with him since day one. . . . The court
should not allow the withdrawal of either
one of the TDS attorneys. . . . And,

Sergeant Akbar deserves his day in court,
and that day should come a lot sooner than
June of 2005 . . . . there 1is no reason that
either one of those gentlemen could still
not PCS, although they would be delayed for
90 days. But knowing their professionalism,
I am sure they would sacrifice that 90-day
period when they thought they were going to
PCS to represent this man’s life. So the
government is opposed to any delay beyond
the first week of October; specifically, the
4th.

(R. at 445-47.)

The government had an interest in moving ahead to trial and
made that known to the defense counsel. However, that interest
was adverse to SGT Akbar’s interest in having a conflict-free
counsel conduct a reasonable investigation into his case. The
mitigation experts, as well as the psychological expert witness
in the case, requested trial defense counsel move for more time
to investigate the case and perform tests on 3GT Akbar. (R. at

App. Ex. 140; DAE B, C, D, G, I, R, AA, GG; DA 1-27, 92-93, 229-

183



341.)7° Defense counsel ignored the advice and requests from
their own defense team, resulting in an incomplete mitigation
report, incomplete medical testing, and ineffective expert
testimony. The appearance of impropriety is clear.
Consequently, Sergeant Akbar was denied the effective assistance
of counsel, and, therefore, i1s entitled to a new trial. See
United States v. Scott, 24 M.J. 186 (C.M.A. 1987).

D. LEAD DEFENSE COUNSEL’S ROLE IN THE ADDITIONAL

MISCONDUCT ALLEGEDLY COMMITTED BY SGT AKBAR CREATED A

CONFLICT OF INTEREST THAT NEGATIVELY AFFECTED HIS

REPRESENTATION IN VIOLATION OF THE SIXTH AMENDMENT TO

THE UNITED STATES CONSTITUTION.

On 30 March 2005, SGT Akbar allegedly assaulted a military
police cfficer with scissors that the lead defense counsel
negligently left in the TDS Office desk drawer. That assault
resulted in an CID investigation. During that investigation,
MAJ _ involvement was investigated. (See DAE U; DA
100-195.) According to the CID report, the MPs did a sweep of
the room where SGT Akbar was to be held during trial. Id. at
Sworn Statement from SSG _ On 29 March 2005, MAJ
_ directed that his TDS office be used to hold the
accused when the court was not in session. The MPs swept the

room with MAJ _ present. According to SSG _

We found office type sup