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FOREWORD

15 December 2015

The Criminal Law Department at The Judge Advocate General's Legal Center and School, US Army,
(TJAGLCS) produces this deskbook as a resource for Judge Advocates, both in training and in the field,
and for use by other military justice practitioners. It is a treatise, practical guide, and training tool. This
deskbook covers many aspects of military justice including substantive law, procedure, and advocacy.

This deskbook is an accurate, current, and comprehensive resource, but it is not an all-encompassing
academic treatise. Readers must consult relevant primary sources and form their own opinions about the

actual interpretation of a case holding or the precise meaning of a policy addressed herein.

History of the Deskbook

Deskbooks at TIAGLCS exist in each of the academic departments, and all of them began generally
as an outline for Basic and Graduate Course students. In the criminal law department in the 1990’s, the
deskbook took many forms — one version for the Basic Course, another version for the Graduate Course,
another version for the Criminal Law Advocacy Course, etc. A new deskbook would be generated and
printed for each newly arriving course.

In the mid-2000’s, the various versions of the deskbook were consolidated into two volumes of
substantive and procedural criminal law. Eventually a there were three volumes: Substantive Military
Justice, Pre- and Post-Trial Procedure, and Trial Advocacy. In 2011, a fourth volume was added to
address special topics including capital litigation and other unique areas of military criminal law. Finally,
in 2013, the criminal law department combined all of the volumes into a single deskbook. That document
was about 1500 pages in length and had several proposed new chapters to be added to subsequent
editions.

This 2015 version of the deskbook is a rapid revision. The criminal law academic department had
been pursuing an online version of the deskbook; however, execution and management was not tenable.
Therefore, all updates were recently injected into this deskbook so it could be published quickly to the
field. The newly proposed chapters in the 2013 version were removed, and the contents were reevaluated
with the vision of providing primarily substantive and procedural criminal law reference material for
students and practitioners. With editing and reformatting, the deskbook was reduced in size. Also,
hyperlinks were added to all chapters to make navigating within the document much easier.

Moving forward, the criminal law academic department will continue to assess the usefulness and
value of the deskbook chapters with the following factors in mind: (1) existing criminal law publications
already available to the field; (2) the role of the TJAGLCS institutional level training and support
paradigm; and (3) the vision of the criminal law department to provide quality ABA instruction to our
L.L.M. students.

We ask for your input. Readers are encouraged to note any discrepancies or make any suggestions
to improve this deskbook. Please contact the TTAGLCS Criminal Law Department; contact information
is provided on the following page of this deskbook.

The deskbook does not reflect Army or DoD policy. It was created and is managed by military
personnel in an academic setting for use primarily by students as a reference tool. The deskbook does not
speak for the agency. Military justice practitioners and military justice managers are free to reproduce
from this deskbook as needed.
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I. INTRODUCTION

A. Basic Goals. A basic objective of any criminal law system is to discover the truth, acquit the
innocent without unnecessary delay or expense, punish the guilty proportionately with their crimes,
and prevent and deter future crime. Military justice shares these objectives in part, but also serves to
enhance good order and discipline within the military.

B. Separate System. A question that has been debated often, especially whenever there is a high
profile case that captures the public’s attention, is why do we have a separate military justice system?
Often, what comes out of those debates is that fact that “the military is, by necessity, a specialized
society separate from civilian society.” Parker v. Levy, 417 U.S. 733 (1974). As the U.S. Supreme
Court noted in Parker v. Levy, the “differences between the military and civilian communities result
from the fact that ‘it is the primary business of armies and navies to fight or be ready to fight wars
should the occasion arise.”” 1d. at 743, citing United States ex rel. Toth v. Quarles, 350 U.S. 11, 17
(1955). The military is a “separate society” warranting military justice system. See Francis A
Gilligan & Fredric 1. Lederer, Court-Martial Procedure, Fourth Edition, 1-4 (2015) (with an
exceptional new foreword by former Chief Judge James E. Baker). The reasons often provided for a
separate military justice system include:

The worldwide deployment of military personnel;
The need for instant mobility of personnel;
The need for speedy trial to avoid loss of witnesses due to combat effects and needs;

The peculiar nature of military life, with the attendant stress of combat; and

A I S e

The need for disciplined personnel. Id.

C. Good Order and Discipline. Of all the rationales for a separate system, perhaps the most
persuasive is our need for disciplined personnel. Members of the Armed Forces are subject to rules,
orders, proceedings, and consequences different from the rights and obligations of their civilian
counterparts. United States v. Watson, 69 M.J. 415 (2011). In the military justice system, discipline
can be viewed as being as important as individual liberty interests. The Preamble to the Manual for
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Courts-Martial (MCM) recognizes the importance of discipline as part of military justice: “The
purpose of military law is to promote justice, to assist in maintaining good order and discipline in the
armed forces, to promote efficiency and effectiveness in the military establishment, and thereby to
strengthen the national security of the United States.” Manual for Courts-Martial, Preamble, I-1
(2012). Given the need for discipline in the military, military justice is under the overall control of
the commander.

1. Commander’s Discretion. Commanders have a wide variety of options available to them to
deal with disciplinary problems. These options include administrative actions ranging from an
informal counseling, extra training, withdrawal or limitation of privileges, and administrative
separations, to punitive options such as punishment under Article 15, UCMJ, and trial by court-
martial.

2. Prosecutorial Discretion. Prosecutorial discretion lies with the commander and not the judge
advocate, a concept unfamiliar to civilian practitioners who are more accustomed to prosecutorial
discretion being entrusted to an attorney. In the military justice system, the commander, under
the advisement of his or her Staff Judge Advocate, decides whether a case will be resolved
administratively or referred to a court-martial. If the case is referred to a court-martial, it is the
commander who approves and signs the charging document. The commander ultimately makes
the decision whether prosecution is warranted; however, that commander receives legal advice
and administrative support from the Staff Judge Advocate in helping to make such decisions.

D. Key References.

1. Military Justice — Army Regulation 27-10
Manual for Courts-Martial (MCM)
Rule for Courts-Martial (R.C.M.)
Military Rule of Evidence (M.R.E.)
Uniform Code of Military Justice (UCMJ)
Military Judges’ Benchbook — DA Pamphlet 27-9

A

II. CREATION OF THE MILITARY JUSTICE SYSTEM

A. Authority. In order to provide for the common defense, the Constitution gives Congress the
power to raise, support and regulate the Armed Forces. U.S. Const., Preamble, art. I, § 8, cls. 11-14
(War Power). Under this authority, Congress enacted the UCMJ in 1950. 10 U.S.C. §§ 801-941.
The UCMI is the code of military criminal law and procedure applicable to all U.S. military members
worldwide.

B. Implementation. The Constitution makes the President the Commander-in-Chief of the Armed
Forces. U.S. Const., art. I, § 2, cl. 1. Also, Congress expressly delegated UCMJ authority to the
President to make rules and set punishment limits for cases arising under the UCMJ. 10 U.S.C. §§
836, 856. Under these authorities, the President implements the UCMJ through Executive Orders.
The MCM was created in 1984 by Executive Order 12473 (April 13, 1984), and it is intended to be an
all-in-one practitioners manual for Judge Advocates and Commanders. The President also delegated
authority to each of the Service Secretaries, including the Department of Homeland Security (for the
Coast Guard), to further implement the UCMJ and the rules contained within the MCM. Each Sister
Service supplements the MCM to meet its individual needs, the Army using Army Regulation 27-10.
The Navy and Marine Corps uses the Manual for the Judge Advocate General, and the Air Force uses
Air Force Instructions.

1-2
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C. The Manual for Courts-Martial. The MCM contains the relevant statutes (UCMJ), rules (RCM
and MRE), forms, scripts, and analysis for practitioners in the field. The MCM covers almost all
aspects of military law and is intended to serve as a portable manual to help facilitate military justice
in remote and austere locations. The rules contained in Parts I-V of the MCM are directed from the
President and serve as requirements. The other parts of the MCM include forms, scripts, discussion,
and analysis which serve only as guidance. See Manual for Courts-Martial, Analysis of the Rules for
Courts-Martial, A21-1 (2012). Practitioners should be advised that the MCM historically (from
1994-2012) has been updated every three of four years. Such updates are too infrequent to ensure
precision, and users are reminded to conduct appropriate research before relying on the printed MCM.
Moreover, the MCM is merely a reflection of the law and procedural rule — the UCM]J resides in the
United States Code, and the President’s rules reside in Executive Orders. The MCM is merely a
user’s manual created to expedience and efficiency. While the MCM is vital to the Judge Advocate,
practitioners must remember to seek out actual, authoritative document when required. The MCM is
comprised of the following parts and appendices:

1. Part [, Preamble. This part explains the sources of authority and the structure of the MCM.

2. Part II, Rules for Courts-Martial. This part sets forth the rules that govern court-martial
jurisdiction, command authorities, court-martial procedure, and post-trial requirements. For trial
practice, including motions, depositions, subpoenas, and other pre-trial matters, the RCM are
similar to the Federal Rules of Criminal Procedure.

3. Part III, Military Rules of Evidence. This part establishes the evidentiary rules applicable in
each court-martial. The MRE are modeled after and closely resemble the Federal Rules of
Evidence (FRE), except with regard to Federal civil matters and military-specific provisions. For
example, all of Section III of the MRE, rules 301-321, are military-specific, and there is no
corollary in the FRE. The MRE are to be construed so as to administer every proceeding fairly,
eliminate unjustifiable expense and delay, and promote the development of evidence law. M.R.E.
102. Non-binding discussion paragraphs were added to Part III in 2012.

4. Part IV, Punitive Articles. This part addresses the criminal offenses contained in the UCMJ.
It is organized by paragraph and is intended to provide basic and necessary information about
each criminal offense, as follows: (a) text of the statute; (b) elements of the offense; (c)
explanation of the offense; (d) lesser included offenses; (¢) maximum punishments; and (f)
sample specifications. While Congress provides the text of the statute, the President provides the
remaining portions of Part IV by Executive Order. This part also has non-binding discussion
paragraphs to alert practitioners to case law and practical considerations. See Manual for Courts-
Martial, Punitive Articles, IV-1 discussion (2012)

5. Part V, Nonjudicial Punishment Procedure. Often overlooked, this part of the MCM
establishes the basic requirements of and protections from nonjudicial punishment. In practice,
each Service has promulgated regulations that implement Part V of the MCM. Practitioners are
likely much more familiar with their Service regulation; however, it is wise to know from where
nonjudicial punishment authority is derived — Article 15 from Congress and Part V of the MCM
from the President.

6. U.S. Constitution, contained in Appendix 1.

7. Uniform Code of Military Justice. Appendix 2 contains the entire UCMJ, Articles 1-146.
8. Maximum Punishment Chart, contained in Appendix 12.
9

Scripts and Forms, contained in various Appendices from 3-20.

1-3
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10. Analysis. The RCM, MRE and Punitive Articles (Parts II, III, and IV) each have analysis in
Appendices 21, 22, and 23, respectively. While discussion paragraphs are meant to serve as
guidance in the form of treatise, the analysis is more akin to legislative intent and historical
record-keeping. The “intent” captured in the analysis is usually from the Joint Service
Committee on Military Justice (JSC). JSC Website. The JSC is the entity that researches and
proposes changes to the MCM and UCMIJ. The JSC also drafts the Executive Orders that the
President will sign to update the MCM. The analysis appendices in the MCM are a repository of
notes from the JSC. On the spectrum of authority, the UCMJ is most powerful; then the rules
prescribed by the President in Parts I-V of the MCM; then Service regulation and the discussion
paragraphs in the MCM; and then the analysis. Discussion paragraphs and Service regulations
are often cited by appellate courts as some form of authority, but the analysis is less compelling
and cited less often.

11. Historical Executive Orders. All of the Executive Orders that have been signed since the
MCM was created in 1984 are listed in Appendix 25. These orders had been reprinted in earlier
versions of the MCM, but in 2012 the orders were removed and are available online at the JSC
website. JSC Website.

12. Prior Versions of Article 120. Appendices 27 and 28 contain, respectively, the pre-2007 and
the 2007 versions of Article 120. These appendices were added to the 2012 MCM to help
practitioners in charging older sexual offenses.

III. JURISDICTION

A. The UCMI gives courts-martial jurisdiction over all servicemembers (U.S. Army, U.S. Marine
Corps, U.S. Navy, U.S. Air Force, and the U.S. Coast Guard.). The UCMI also provides for
jurisdiction over several other categories of individuals, including but not limited to: certain retired
military members; military members serving a court-martial sentence; members of the National
Oceanic and Atmospheric Administration and Public Health Service and other organizations when
assigned to serve with the military; enemy prisoners of war in custody of the military; and, in times of
declared war or contingency operations, persons serving with or accompanying an armed force in the
field. Article 2, UCMJ; 10 U.S.C. § 802.

B. Court-Martial Jurisdiction. Under the MCM, jurisdiction of a court-martial means “the power to
hear a case and to render a legally competent decision.” See discussion to R.C.M. 201(a)(1). Under
R.C.M. 201(b), a court-martial has jurisdiction if the following is true:

1. The court-martial must be convened by an official empowered to convene it;

2. The court-martial must be composed in accordance with the Rules for Courts-Martial with
respect to number and qualifications of its personnel (military judge and members must have
proper qualifications);

3. Each charge before the court-martial must be referred to it by competent authority;
4. The accused must be a person subject to court-martial jurisdiction (personal jurisdiction); and
5. The offense must be subject to court-martial jurisdiction (subject matter jurisdiction).

C. The nuances of court-martial jurisdiction are beyond the scope of this outline, however, it is
enough that you understand generally that jurisdiction of a court-martial does not depend on where
the offense was committed; it depends solely on the status of the accused. See Solorio v. United
States, 483 U.S. 435, 447 (1987).

1-4
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IV. TYPES OF OFFENSES

A. Overview: A court-martial may try any offense which is listed in the punitive articles of the
UCMI. The punitive articles run from Articles 77 through 134 of the UCMJ. 10 U.S.C. §§ 877-934.
Some of the offenses listed within Articles 77 through 134 have a civilian analog, but some are
exclusive to the military.

1. Civilian Analog Offenses. Some examples of civilian analog offenses under the UCMJ
would be conspiracy (Article 81); murder (Article 118); rape (Article 120) robbery (Article 122);
and assault (Article 128).

2. Military-Specific Offenses. Examples of military-specific offenses include desertion (Article
85); absence without leave (Article 86); insubordinate conduct (Article 91); mutiny and sedition
(Article 94); misconduct as a prisoner (Article 105); malingering (Article 115); and conduct
unbecoming an officer (Article 133).

B. General Article 134. In addition to the enumerated offenses above, a servicemember may be tried
at a court-martial for offenses not specifically covered within the punitive articles. Under General
Article 134, which states that all “crimes and offenses not capital, of which persons subject to this
chapter may be guilty, shall be taken cognizance of by a general, special, or summary court martial,
according to the nature and degree of the offense.”

1. Federal Assimilative Crimes Act (18 U.S.C. § 13). The military uses Article 134 to
assimilate state and federal offenses for which there is no analogous crime in the UCMJ in order
to impose court-martial jurisdiction. The potential punishments for violations generally match
those applicable to the corresponding civilian offense.

2. Preemption doctrine. The preemption doctrine prohibits application of Article 134 to conduct
covered by Articles 80 through 132.

INVESTIGATION OF OFFENSES

A. Report of misconduct. When a servicemember has reportedly committed an offense, the chain of
command normally finds out either by civilian law enforcement notification, from notification
through the military channels (commonly referred to as “blotter reports”), a report from an alleged
victim, or through direct observation of the alleged misconduct. After receiving notification, the
command will normally conduct an inquiry pursuant to R.C.M. 303.

B. Commander’s Inquiry. The inquiry by the command may range from an examination of the
possible charges and an investigative report to a more extensive investigation depending on the
offense(s) alleged and the complexity of the case. The investigation may be conducted by members
of the command or, in more complex cases, military and civilian law enforcement officials. By
policy, the Department of Defense and each Sister Service “requires” that allegations of sexual
offenses be reported to the appropriate Military Criminal Investigative Organization (for the Army

that is the Criminal Investigation Command, or CID; for Navy/Marine, NCIS; for Air Force, OSC).

C. Commander’s Options. After the investigation is complete, the appropriate commander must
make a disposition decision. By policy, the Secretary of Defense has withheld the disposition
authority for all sexual offenses (Article 120 rape and sexual assault, and Article 125 forcible

sodomy) to the first O-6 special court-martial convening authority in the chain of command.

Commanders may make the following disposition decisions UP RCM 306(c):
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1. Taking no action;
2. Initiating administrative action (which can include separation from the Army);

3. Imposing non-judicial punishment (a form of punishment that is not considered a conviction,
but can result of loss of rank, pay, and other privileges);

4. Preferring charges (the process of formally charging a soldier with and offense for resolution
at court-martial); OR

5. Forwarding to a higher authority for preferral of charges.

D. Preferral of Charges. The first formal step in a court-martial, preferral of charges, consists of
drafting a charge sheet containing the charges and specifications against the accused. A specification
is a plain and concise statement of the essential facts constituting the offense charged. R.C.M.
307(c)(3). The M.C.M. contains model specifications to assist trial counsel and the chain of
command in drafting the specifications. The charge sheet must be signed by the accuser under oath
before a commissioned officer authorized to administer oaths. R.C.M. 307(b). Any person subject to
the UCMJ may prefer charges as the accuser. R.C.M. 307(a).

E. Referral of Charges. Once charges have been preferred they may be referred to one of three types
of courts-martial: summary, special, or general. R.C.M. 401(c). The process of “referral” is simply
the order that states that charges against an accused will be tried by a specific court-martial. The
determination of which level of court-martial to refer the charge(s) to is made by the Court Martial
Convening Authority (CMCA). R.C.M. 504. The CMCA is an appropriate level of commander who,
in consultation with the Staff Judge Advocate’s Office, makes her determination. Usually, the
seriousness of the offenses alleged determines the type of court-martial.

VI. TYPES OF COURTS-MARTIAL

A. Unlike Article III federal district courts, military courts are not continuing courts. As such,
military courts are created by individual Court-Martial Convening Orders (CMCO). Without a
CMCO, there is no court and thus no authorization to adjudicate any charged offense. Congress, in
creating the military justice system, established three types of courts-martial: (1) summary court-
martial, (2) special court-martial, and (3) general court-martial. Article 16, UCMJ; 10 U.S.C. § 816.
While the Rules of Courts-Martial and the Military Rules of Evidence are applicable to all courts-
martial, the jurisdiction and authorized punishments vary among the different courts-martial types.

B. Summary Courts-Martial. The function of the summary court-martial is to “promptly adjudicate
minor offenses under a simple procedure” and “thoroughly and impartially inquire into both sides of
the matter” ensuring that the “interests of both the Government and the accused are safeguarded and
that justice is done.” R.C.M. 1301(b). The summary court-martial can adjudicate minor offense
allegedly committed by enlisted servicemembers.

1. Jurisdiction. Summary courts-martial have the power to try only enlisted members. A
summary court-martial may not try a commissioned officer, warrant officer, cadet, aviation cadet
or midshipmen. R.C.M. 1301(c). A summary court-martial may only considered noncapital
offenses. Id.

2. Punishments. A summary court-martial can adjudge maximum punishments of 30 days
confinement; hard labor without confinement for 45 days; restriction to specified limits for 45
days; forfeiture of two-thirds’ pay per month for one month; and reduction to the lowest pay
grade. R.C.M. 1301(d)(1). In the case of enlisted members above the pay grade of E-4, the
summary court-martial may not adjudge confinement or hard labor without confinement and can
only reduce the servicemember to the next lower pay grade. R.C.M. 1301(d)(2).
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3. Composition. Summary courts-martial are composed of one commissioned officer who need
not be a lawyer. R.C.M. 1301(a). The accused must consent to the proceedings. R.C.M. 1303.
If an accused refuses to consent to a trial by summary court-martial, a trial may be ordered by
special or general court-martial at the discretion of the convening authority. See discussion to
R.C.M. 1303.

4. Representation. If the accused consents, he or she normally is not entitled to a lawyer during
the proceeding. R.C.M. 1301(e). However, if the accused elects to hire civilian counsel, he or
she may be represented by such counsel as long as it would not “unreasonably delay the
proceedings and if military exigencies do not preclude it.” 1d.

C. Special Courts-Martial. Special courts-martial generally try offenses that are considered
misdemeanors. The formality and procedural protections are much more involved in a special court-
martial as opposed to a summary court-martial.

1. Jurisdiction. A special court-martial can try any servicemember for any noncapital offense
or, as provided in the governing rule for courts-martial, for capital offense. R.C.M. 201(f)(2)(A),

(H2)O).

2. Punishments. The maximum punishment allowed at a special court-martial is confinement
for one year (only enlisted soldiers); hard labor without confinement for up to three months;
forfeiture of two-thirds’ pay per month for up to one year; reduction to the lowest pay grade
(enlisted members only); and a bad-conduct discharge (enlisted members only).

3. Composition. A special court-martial can be composed of not less than three members, a
military judge alone, or not less than three members with a military judge. R.C.M.
501(a)(2)(although permitted under the rule to have a special court-martial without a military
judge, it is exceedingly rare). In the military justice system, “members” are the equivalent of
jurors and are composed of officers and enlisted members selected by the CMCA. Enlisted
servicemembers may request that the members be composed of at least one-third enlisted
members. R.C.M. 903. If an accused elects to be tried by military judge alone, the military judge
will decide whether the accused is guilty, and if so, what the appropriate punishment should be.
However, if an accused elects to be tried by members, then the members will decide whether the
accused is guilty, and if so, what the appropriate punishment should be. Contrary to civilian
criminal trials, unanimity is not required. Two-thirds of the court-martial members must vote for
a finding of guilty; otherwise, the accused is acquitted. R.C.M. 921(c)(3). There are no “hung
juries” in a court-martial; however, unanimity is required for death-mandatory offenses. R.C.M.
921(c)(2)(a). If found guilty, then two-thirds of the members must agree on a specific sentence
for the accused. If the sentence to confinement will be more than ten years, then three-fourths of
the members must agree. R.C.M. 1006(d)(4). If the sentence includes death, then the members
must be unanimous. Id.

4. Representation. The accused is entitled to an appointed military attorney, a military counsel
of his or her selection, or he or she can hire a civilian counsel at no expense to the government.
See generally, R.C.M. 201(b)(ii)(a); R.C.M. 502(d)(1); United States v. Hutchins, 69 M.J. 282
(C.A.AF.2010).

D. General Courts-Martial. A general court-martial is the highest trial level in military law and is
usually used for the most serious offenses.

1. Jurisdiction. A general court-martial can try any servicemember for any offense. Prior to
convening a general court-martial, a pretrial investigation must be conducted. This investigation,
known as an Article 32 preliminary hearing, is meant to ensure that there is a basis for
prosecution. R.C.M. 405(a). A preliminary hearing officer (PHO), who should be a Judge
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VII.

Advocate, presides over the Article 32 investigation. R.C. M. 405(d)(1). The accused is entitled
to be represented by counsel at the Article 32 hearing. R.C.M. 405(d)(3). However, unlike in a
civilian grand jury investigation where the accused has no access to the proceedings, the accused
is afforded the opportunity to examine the evidence presented against him or her, cross-examine
witnesses, and present his or her own witnesses, evidence and arguments. R.C.M. 405(f). After
the Article 32 hearing is complete, the PHO makes a recommendation to the convening authority
through the Staff Judge Advocate’s Office. The Staff Judge Advocate’s Office provides a formal
written recommendation, known as Article 34 pre-trial advice, as to the disposition of the
charges. The convening authority then determines whether to convene a court-martial or dismiss
the charge(s). Articles 33-35, UCMIJ; R.C.M. 407.

2. Punishments. A general court-martial can adjudge, within the limits prescribed for each
offense, a wide range of punishments to include confinement; reprimand; forfeitures of up to all
pay and allowances; reduction to the lowest enlisted pay grade; punitive discharge (bad-conduct
discharge, dishonorable discharge, or dismissal); restriction; fines; and, for certain offenses,
death. A sentence of confinement in excess of 10 years may only be adjudged with the
concurrence of three-fourths of all the members of the court-martial. Similarly, a sentence of
death may only be adjudged with the concurrence of all members of the court-martial. R.C.M.
1004.

3. Composition. A general court-martial is composed of a military judge sitting alone or not
less than five members and a military judge. As with a special court-martial, the accused has the
right to choose the composition of the court-martial. The only limitation on this right is in capital
cases. In capital cases, the accused is required to be tried by members. R.C.M. 201(f)(1)(C).
Additionally, in a capital case, the accused is required to be tried by not less than twelve members
(unless 12 members are not reasonably available). R.C.M. 501(a)(1)(B).

4. Representation. The accused is entitled to a detailed military defense counsel or a military
counsel of his or her selection, or the accused can hire civilian counsel at no expense to the
government.

PROCEDURAL SAFEGUARDS

A. The Constitution specifically exempts military members accused of a crime from the Fifth
Amendment right to a grand jury indictment. Based upon this exemption, the Supreme Court has
inferred there is no right to a civil jury in courts-martial. See Ex Parte Milligan, 71 U.S. (4 Wall.) 2
(1866). Despite this exemption, the military justice system has created, in most instances, equal if not
greater procedural protections for military members. For instance, Congress has, in Article 32,
UCMJ, provided for a pretrial hearing that performs the same basic function as a grand jury.
However, the Article 32 has the added benefit of allowing the accused to call witnesses, present
evidence, and cross examine the witnesses against her. Below are the various procedural safeguards
for an accused in a court-martial.

B. Constitutional Safeguard: Presumption of Innocence

1. "The principle that there is a presumption of innocence in favor of the accused is undoubted
law, axiomatic and elementary, and its enforcement lies at the foundation of the administration of
our criminal law." Coffin v. United States, 156 U.S. 432, 453 (1895)

2. General Courts-Martial: If the accused fails to enter a proper plea, a plea of not guilty will be
entered. R.C.M. 910(b). Members of a court-martial must be instructed that the "accused must
be presumed to be innocent until the accused's guilt is established by legal and competent
evidence beyond a reasonable doubt." R.C.M. 920(e). The accused shall be properly attired in
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uniform with grade insignia and any decorations to which entitled. Physical restrain shall not be
imposed unless prescribed by the military judge. R.C.M. 804

C. Constitutional Safeguard: Right to Remain Silent

1. "No person... shall be compelled in any criminal case to be a witness against himself...."
Amendment V.

2. General Courts-Martial: Coerced confessions or confessions made without statutory
equivalent of Miranda warning are not admissible as evidence. Article 31, UCMJ, 10 U.S.C. §
831. The trial counsel must notify the defense of any incriminating statements made by the
accused that are relevant to the case prior to the arraignment. Motions to suppress such statements
must be made prior to pleading. M.R.E. 304.

D. Constitutional Safeguard: Freedom from Unreasonable Searches & Seizures

1. "The right of the people to be secure... against unreasonable searches and seizures, shall not
be violated; no Warrants shall issue, but upon probable cause...." Amendment IV.

2. General Courts-Martial: "Evidence obtained as a result of an unlawful search or seizure... is
inadmissible against the accused..." unless certain exceptions apply. M.R.E. 311. An
"authorization to search" may be oral or written, and may be issued by a military judge or an
officer in command of the area to be searched, or if the area is not under military control, with
authority over persons subject to military law or the law of war. It must be based on probable
cause. M.R.E. 315. Interception of wire and oral communications within the United States
requires judicial application in accordance with 18 U.S.C. §§ 2516 et seq. M.R.E. 317. A search
conducted by foreign officials is unlawful only if the accused is subject to "gross and brutal
treatment." M.R.E. 311(c).

E. Constitutional Safeguard: Assistance of Effective Counsel

1. "In all criminal prosecutions, the accused shall enjoy the right... to have the Assistance of
Counsel for his defense." Amendment VI.

2. General Courts-Martial: The accused has a right to military counsel at government expense.
An accused may choose individual military counsel, if that attorney is reasonably available, and
may hire a civilian attorney in addition to military counsel. Article 38, UCMJ, 10 U.S.C. § 838.
Appointed counsel must be certified as qualified and may not be someone who has taken any part
in the investigation or prosecution, unless explicitly requested by the accused. Article 27, UCMJ,
10 U.S.C. § 827. The military recognizes an attorney-client privilege. M.R.E. 502.

F. Constitutional Safeguard: Right to Indictment and Presentment

1. "No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger...." Amendment V.

2. General Courts-Martial: The right to indictment by grand jury is explicitly excluded in "cases
arising in the land or naval forces." Amendment V. Whenever an offense is alleged, the
commander is responsible for initiating a preliminary inquiry and deciding how to dispose of the
offense. R.C.M. 303-06. Prior to convening a general court-martial, a preliminary hearing must
be conducted. R.C.M. 405. This investigation, known as an Article 32 preliminary hearing, is
meant to ensure that there is a basis for prosecution. R.C.M. 405(a).

G. Constitutional Safeguard: Right to Written Statement of Charges
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1. "In all criminal prosecutions, the accused shall enjoy the right... to be informed of the nature
and cause of the accusation...." Amendment VL.

2. General Courts-Martial: Charges and specifications must be signed under oath and made
known to the accused as soon as practicable. Article 30, UCMJ, 10 U.S.C. § 830

H. Constitutional Safeguard: Right to be Present at Trial

1. The Confrontation Clause of Amendment VI guarantees the accused's right to be present in
the courtroom at every stage of his trial. Illinois v. Allen, 397 U.S. 337 (1970).

2. General Courts-Martial: The presence of the accused is required during arraignment, at the
plea, and at every stage of the court-martial unless the accused waives the right by voluntarily
absenting him or herself from the proceedings after the arraignment or by persisting in conduct
that justifies the trial judge in ordering the removal of the accused from the proceedings. R.C.M.
801.

I. Constitutional Safeguard: Prohibition against Ex Post Facto Crimes
1. "No... ex post facto law shall be passed." Art. 1, § 9, cl. 3.

2. General Courts-Martial: Courts-martial will not enforce an ex post facto law, including
increasing amount of pay to be forfeited for specific crimes. United States v. Gorki, 47 M.J. 370
(C.AAF. 1997).

J.  Constitutional Safeguard: Protection against Double Jeopardy

1. "...[N]or shall any person be subject for the same offence to be twice put in jeopardy of life
or limb...." Amendment V.

2. General Courts-Martial: Double jeopardy clause applies. See Wade v. Hunter, 336 US 684,
688-89 (1949). Article 44, UCMI prohibits double jeopardy, provides for jeopardy to attach after
introduction of evidence. 10 U.S.C. § 844. General court-martial proceeding is considered to be
a federal trial for double jeopardy purposes and are subject to "dual sovereign" doctrine, i.e.:
federal and state courts may prosecute an individual for the same conduct without violating the
clause. Double jeopardy does not result from charges brought in state or foreign courts, although
court-martial in such cases is disfavored. See United States v. Stokes, 12 M.J. 229 (C.M.A.
1982). If military authorities turn over a Servicemember to civilian authorities for trial, military
may have waived jurisdiction for that crime, although it may be possible to charge the individual
for another crime arising from the same conduct. See 54 AM. JUR. 2D, Military and Civil
Defense §§ 227-28.

K. Constitutional Safeguard: Speedy & Public Trial

1. "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial...."
Amendment V1.

2. General Courts-Martial: In general, the accused must be brought to trial within 120 days of
the preferral of charges or the imposition of restraint, whichever date is earliest. R.C.M. 707(a).
The right to a public trial applies in courts-martial but is not absolute. R.C.M. 806. The military
trial judge may exclude the public from portions of a proceeding for the purpose of protecting
classified information if the prosecution demonstrates an overriding need to do so and the closure
is no broader than necessary. United States v. Grunden, 2 M.J. 116 (CMA 1977).

L. Constitutional Safeguard: Burden & Standard of Proof

1. Due Process requires the prosecution to prove the defendant guilty of each element of a crime
beyond a reasonable doubt. In re Winship, 397 U.S. 358 (1970).
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2. General Courts-Martial: Members of court martial must be instructed that the burden of
proof to establish guilt is upon the government and that any reasonable doubt must be resolved in
favor of the accused. R.C.M. 920(e).

M. Constitutional Safeguard: Privilege Against Self- Incrimination

1. "No person... shall be compelled in any criminal case to be a witness against himself...."
Amendment V.

2. General Courts-Martial: No person subject to the UCMJ may compel any person to answer
incriminating questions. Article 31(a) UCMJ, 10 U.S.C. § 831(a). The accused may not be
compelled to give testimony that is immaterial or potentially degrading. Article 31(c), UCMIJ, 10
U.S.C. § 831(c). No adverse inference is to be drawn from an accused's refusal to answer any
questions or testify at court-martial. M.R.E. 301(f). Witnesses may not be compelled to give
testimony that may be incriminating unless granted immunity for that testimony by a general
court-martial convening authority, as authorized by the Attorney General, if required. 18 U.S.C.
§ 6002; R.C.M. 704.

N. Constitutional Safeguard: Right to Examine or Have Examined Adverse Witnesses

1. "In all criminal prosecutions, the accused shall enjoy the right... to be confronted with the
witnesses against him...." Amendment V1.

2. General Courts-Martial: Hearsay rules apply as in federal court. M.R.E. 801 et seq. In
capital cases, sworn depositions may not be used in lieu of witness, unless court-martial is treated
as non-capital or it is introduced by the defense. Article 49, UCMJ, 10 U.S.C. § 849.

0. Constitutional Safeguard: Right to Compulsory Process to Obtain Witnesses

1. "In all criminal prosecutions, the accused shall enjoy the right ... to have compulsory process
for obtaining witnesses in his favor...." Amendment VI.

2. General Courts-Martial: An accused has the right to compel appearance of witnesses
necessary to their defense. R.C.M. 703. Process to compel witnesses in a court-martial is to be
similar to the process used in federal courts. Article 46, UCMJ, 10 U.S.C. § 846.

P. Constitutional Safeguard: Right to Trial by Impartial Judge

1. "The Judicial Power of the United States, shall be vested in one supreme Court, and in...
inferior courts.... [tJhe Judges... shall hold their Offices during good behaviour, and shall
receive... a compensation, which shall not be diminished during their continuance in office."
Article IIT § 1.

2. General Courts-Martial: A qualified military judge is detailed to preside over the court-
martial. The convening authority may not prepare or review any report concerning the
performance or effectiveness of the military judge. Article 26, UCMJ, 10 U.S.C. § 826. Article
37, UCMJ, prohibits unlawful influence of courts-martial through admonishment, censure, or
reprimand of its members by the convening authority or commanding officer, or any unlawful
attempt by a person subject to the UCMJ to coerce or influence the action of a court-martial or
convening authority. Article 37, UCMJ, 10 U.S.C. § 837.

Q. Constitutional Safeguard: Right to Trial By Impartial Jury

1. "The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury...." ArtIII § 2 cl.
3. "In all criminal prosecutions, the accused shall enjoy the right to a... trial, by an impartial jury
of the state...." Amendment VL.
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2. General Courts-Martial: A military accused has no Sixth Amendment right to a trial by petit
jury. Ex Parte Quirin, 317 U.S. 1, 39-40 (1942) (dicta). However, "Congress has provided for
trial by members at a court-martial." United States v. Witham, 47 MJ 297, 301 (C.A.A.F. 1997);
Article 25, UCMI, 10 U.S.C. § 825. The Sixth Amendment requirement that the jury be impartial
applies to court-martial members and covers not only the selection of individual members, but
also their conduct during the trial proceedings and the subsequent deliberations. United States v.
Lambert, 55 M.J. 293 (C.A.A.F. 2001).

R. Constitutional Safeguard: Right to Appeal to Independent Reviewing Authority

1. "The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of
Rebellion or Invasion the public Safety may require it." Article I § 9 cl. 2.

2. General Courts-Martial: The writ of habeas corpus provides the primary means by which
those sentenced by military court, having exhausted military appeals, can challenge a conviction
or sentence in a civilian court. The scope of matters that a court will address is narrower than in
challenges of federal or state convictions. Burns v. Wilson, 346 U.S. 137 (1953). However,
Congress created a military court with all civilian justices (non-military retirees), the Court of
Appeals for the Armed Forces, to review military cases. Articles 141-146, 10 U.S.C. §§ 141-146.

S. Constitutional Safeguard: Protection against Excessive Penalties

1. "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted." Amendment VIIIL.

2. General Courts-Martial: Death may only be adjudged for certain crimes where the accused is
found guilty by unanimous vote of court-martial members present at the time of the vote. Prior to
arraignment, the trial counsel must give the defense written notice of aggravating factors the
prosecution intends to prove. R.C.M. 1004. A conviction of spying during time of war under
Article 106, UCMJ, carries a mandatory death penalty. 10 U.S.C. § 906.

VIII. POST TRIAL REVIEW

A. Generally. Any conviction at a court-martial is subject to an automatic post-trial review by the
convening authority.

B. Process. The process starts with a review of the trial record by the staff judge advocate. R.C.M.
1104. The accused is then given an opportunity to present matters to the convening authority.
R.C.M. 1105. The accused may submit anything that he or she feels might influence the convening
authority’s decision. 1d. Beginning in 2013, the court-martial victims were permitted to submit
matter to the convening authority as well. R.C.M. 1105A. Before the convening authority takes
“action” under R.C.M. 1107, the staff judge advocate for the convening authority provides a
recommendation to the convening authority as to what action to take. R.C.M. 1106.

1. Action. After considering the matters submitted by the accused and the victim, as well as the
staff judge advocate’s advice, the convening authority takes action on the case. R.C.M. 1107.
The convening authority has broad powers in taking action; however, Congress limited that
power in 2013 by amending the UCMJ to prevent convening authorities from overturning sexual
assault convictions. 10 U.S.C. § 860. Traditionally, the accused’s best hope for relief is derived
from the post-trial procedure in the UCMJ and RCM.

2. Powers. The convening authority may, among other remedies, suspend all or part of the
sentence, disapprove a finding or conviction, or reduce the sentence. R.C.M. 1107. This power
was limited in 2013 when Congress amended the UCMIJ to prevent convening authorities from
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overturning sexual assault convictions. 10 U.S.C. § 860. The convening authority does not have
the authority to increase the sentence.

IX. APPELLATE REVIEW

A. Generally. Once the convening authority takes action, the case is ripe for appellate review.
Convictions by special or general court-martial are subject to an automatic appellate review by a
service Court of Criminal Appeals if the sentence includes confinement for one year or more, a bad-
conduct or dishonorable discharge, death, or a dismissal in the case of a commissioned officer, cadet,
or midshipman. R.C.M. 1203.

1. Wavier. Military appellate courts are required to review cases over which they have
jurisdiction unless the appellant waives his or her right to an appeal. An appellant may not waive
his or her right to an appeal when the sentence includes death. R.C.M. 1110.

2. Non-qualifying convictions. All court-martial convictions not reviewable by the service
courts are reviewed by a judge advocate to determine if the findings and sentence, as approved by
the convening authority, are correct in law and fact. Article 64, UCMJ, 10 U.S.C. § 864, R.C.M.
1111, 1112, and 1306.

B. Review. If the conviction is affirmed by the service court, the appellant may request review by
the Court of Appeals for the Armed Forces (CAAF). R.C.M. 1204. The CAAF is a court composed
of five civilian judges appointed by the President. Article 67 UCMJ; 10 U.S.C. § 867. With the
exception of a case where the sentence is death, the review by the CAAF is discretionary. The
appellant may also seek review by the U.S. Supreme Court. R.C.M. 1205. As with the review by
CAAPF, the review by the Supreme Court is discretionary. However, the Supreme Court review by
writ of certiorari is limited to those cases where CAAF has conducted a review, whether mandatory or
discretionary, or has granted a petition for extraordinary relief. The Court does not have jurisdiction
to consider denials of petitions for extraordinary relief. R.C.M. 1205(a)(4). Service-members whose
petitions for review or for extraordinary relief are denied by CAAF may seek additional review only
through collateral means, for example, petitioning for habeas corpus to an Article III court, which
could provide an alternate avenue for Supreme Court review.
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FIELD GRADE NJP v. SCM CHEAT SHEET

(Enlisted Soldiers)

NJP

SCM

Punishment: E1-E4

45 extra duty/45 restriction (60 if
no extra duty); reduce to E1; % of
one month’s pay for 2 months

1 month confinement, or 45 extra
duty/45 restriction (60 if no extra
duty); reduce to E1; 2/3s pay for
one month

Punishment: E5-E6

45 extra duty/45 restriction (60 if
no extra duty); reduce one grade;
% of one month’s pay for 2
months

2 months restriction; reduce one
grade; 2/3s pay for one month

Punishment: E7-E9

45 extra duty/45 restriction (60 if
no extra duty); % of one month’s
pay for 2 months

2 months restriction; reduce one
grade; 2/3s pay for one month

UCI applies Yes Yes
Soldier can turn down Yes Yes
Considered a conviction No No

Bring all known offenses at once | Yes Yes

Bring action after state conviction
(DUIs)

Yes (requires GCMCA approval)

Yes (requires GCMCA approval)

Double jeopardy attaches

Yes for other NJP; No for court-
martial

Yes

Type of offense

Minor (BCD, 1 year of less)

Minor or Major (except capital
offenses, mandatory minimum
cases)

Proof beyond a reasonable doubt | Yes Yes
Military Rules of Evidence apply | No Yes
Adversarial (cross-exam) No Yes

Counsel rights

Consult with counsel; spokesman
at hearing (at own expense)

Consult with counsel; lawyer at
trial (at own expense)

Appeal or clemency

Soldier has 5 days to file;
command acts within 5 days.

Accused has 7 days to submit
matters (may get an additional 20)

Review

A judge advocate (usually the
TC)

An independent judge advocate
(usually an administrative law
attorney)
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Type Restriction/Confinement Forfeitures Reduction Discharge
Summarized 14 days extra None None None
Art. 15 duty/restriction
Company grade | 14 days extra 7 days 1 grade (E1- None
Art. 15 duty/restriction E4)
Field grade Art. | 45 days extra % of 1 month’s | 1 or more None
15 duty/restriction (60 days | pay for 2 grades (E1-
restriction if no extra months E4); 1 grade
duty) (ES-E6)
General officer | Same as field grade for Same as field Same as field None
Art. 15 enlisted; for officers, 60 grade grade
days restriction or 30 days
house arrest
Summary CM 1 month confinement 2/3 pay for one | 1 or more None
(enlisted only) (E1-E4); or 45 days hard | month grades (E1-
labor without E4); 1 grade
confinement (E1-E4); 2 (ES-E9)
months restriction (E1-
E9) (max combination of
restriction/hard labor
without confinement is 45
days).
Special CM 12 months (enlisted only) | 2/3 pay per Lowest enlisted | BCD (enlisted
month for 1 grade. Officers | only)
year may not be
reduced
General CM Maximum for the offense | Total Lowest enlisted | DD (E1-E9,
forfeitures of grade. Officers | noncommissioned
pay and may not be warrant officers);
allowances reduced. dismissal
(commissioned
officers)
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CHAPTER?2
UNLAWFUL COMMAND INFLUENCE
I Introduction
IL. Adjudicative UCI
I1I. Accusatory UCI
IV. Litigating UCI Claims
V. Remedial Actions
VI Waiver and Forfeiture
VIL Further Reading

Appx A:  The 10 Commandments of UCI
Appx B: Recurring Problem: The Policy Statement

I. INTRODUCTION.

A. Basics.

1. Unlawful command influence (UCI) is the improper use, or perception of use of superior
authority to interfere with the court-martial process. See Gilligan and Lederer, Court-Martial
Procedure § 18-28.00 (3d ed. 2006).

2. The primary legal source for the prohibition against UCI is Article 37. This article is
reproduced as Rule for Court-Martial (R.C.M.) 104.

B. UCI is consistently called “the mortal enemy of military justice.” United States v. Thomas, 22
M.J. 388, 393 (C.M.A. 1986); United States v. Gore, 60 M.J. 178 (C.A.A.F. 2004); United States
v. Douglas, 68 M.J. 349 (C.A.AF. 2010).

1. The mere appearance of UCI can be as devastating to public perception about the
fairness of our system as actual UCI: “This Court has consistently held that any circumstance
which gives even the appearance of improperly influencing the court-martial proceedings against
the accused must be condemned.” United States v. Hawthorne, 22 C.M.R. 83, 87 (C.M.A. 1956).

2. The values underlying the apparent versus actual distinction in the UCI context are the
same as those behind implied versus actual bias in the voir dire context. In fact, the voir dire
issue could be thought of as a subset of UCI analysis. The ability of the convening authority to
pick panel members may make the public wonder if the convening authority is improperly
influencing the court-martial. Court-stacking will be discussed below, and should be considered
in context with the voir dire issue, discussed separately in that outline.

C. Accusatory v. Adjudicative UCI.

1. Unlawful command influenced is divided into two types: accusatory, that is, unlawful
influence in how the case is brought to trial; and adjudicative, that is, unlawful command
influence in how the case is tried.

2. Accusatory UCI includes issues related to preferral, forwarding, and referral of charges.
Adjudicative UCI relates to interference with witnesses, judges, members, and counsel. United
States v. Weasler, 43 M.J. 15 (C.A.A.F. 1995).

D. Who can commit UCI.
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1. We are generally on alert for when commanders (or their staff) commit UCI — but anyone
subject to the code can commit UCL

a. Convening authorities are prohibited from censuring members, the military judge, or
counsel with respect to the findings or sentence or the exercise of their functions in the
proceeding. Art. 37(a); R.C.M. 104(a)(2).

b. Anyone subject to the code is prohibited from attempting to coerce or improperly
influence the court-martial or the members, or a convening, reviewing, or approving authority
in with respect to his judicial acts. Art. 37(a); R.C.M. 104(a)(2).

2. SJAs can commit UCL. To avoid committing UCI themselves, SJAs and legal advisor
need to be clear with commanders when they are giving their personal legal views and when they
are expressing the views of their commander. United States v. Hamilton, 41 M.J. 32 (C.M.A.
1994); see generally United States v. Kitts, 23 M.J. 105.

3. CAAF has used a “mantle of authority” test. The best way to interpret these cases is to
say that former leaders, peers, and subordinates of potential witnesses generally do not commit
UCI when they discourage someone from supporting an accused. Someone needs to use their
rank or status to try to influence the action — friendship, neutral mentorship, or peer pressure is
not enough.

a. United States v. Ayala, 43 M.J. 296 (C.A.A.F. 1995).

(1) A friend of the appellant sought letters in support of clemency for the appellant
from many members of his unit, and even though some promised him letters, all but one
declined. According to the friend, the current command sergeant major had asked one
witness to review the appellant’s counseling file, and then that person decided not to
provide a letter; a former sergeant major said he would not provide a letter unless the
current sergeant major was also providing one; the current sergeant major told the friend
that what he was doing was putting the friend’s career at risk; the current and former
company commanders did not want to provide a letter because that would be inconsistent
with the chain of command; and the battalion commander did not want to speak out
against the chain of command. The court said that the appellant did not sufficient allege
UCI because, among other things, he did not allege that anyone acting under a “mantle of
authority” worked to influence these potential witnesses.

(2) The court cited United States v. Strambaugh, 40 M.J. 208 (C.M.A. 1994) for that
proposition. In that case, the alleged UCI came from the peers of a lieutenant. The court
clearly included convening authorities, commanders, and staff judge advocates in the
category of “mantle of authority” but excluded peers.

(3) The dissent noted that the majority’s reasoning was “fatally flawed” because
Article 37(a) clearly states that anyone can commit this kind of UCL.

E. CAUTION! When you go through the case law on UCI, recognize that our current framework
for analyzing the problem arrived in 1999, in United States v. Biagase, 50 M.J. 143 (C.A.A.F.
1999). Look to pre-Biagase cases for help on what types of facts constitute UCI, but look to post-
Biagase cases for how to analyze the problem. The pre-Biagase case law contains inconsistent
statements of law.

F. CAUTION! The case law on whether an accused forfeits claims of accusatorial UCI if he does
not raise it at trial changed in 1996, to where the accused does forfeit claims of accusatorial UCI
if not raised at trial. United States v. Drayton, 45 M.J. 180 (C.A.A.F. 1996); United States v.
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Brown, 45 M.J. 389 (C.A.A.F. 1996). The pre-Drayton/Brown cases on accusatorial UCI cases
may contain bad law on this point.

G. Relationship of UCI to Pretrial Punishment.

1. The facts of a case might implicate both Article 37 (UCI) and Article 13 (Pretrial
Punishment). Generally, in order for facts that would satisfy Article 13 to also satisfy Article 37,
there needs to be some connecting between the disparaging remarks or treatment and the
reluctance of witnesses to appear, the accused feeling forced into entering a plea agreement, or an
impact on the actual panel members. See United States v. Stamper, 39 M.J. 1097 (A.C.M.R.
1994); United States v. Cruz, 25 M.J. 326 (C.M.A. 1987).

H. Relationship between UCI and convening authority disqualification in post-trial matters.

1. Ifa convening authority has otherwise engaged in unlawful command influence,
particularly for communicating an inflexible attitude toward punishment or clemency, then he or
she might later challenged on the post-trial action for lack of impartiality. See United States v.
Glidewell, 19 M.J. 797 (A.C.M.R. 1985); see generally United States v. Walker, 56 M.J. 617
(A.F. Ct. Crim. App. 2001); United States v. Davis, 58 M.J. 100 (C.A.A.F. 2003). Note that this
disqualification is based on a different source of law than UCL

I.  Someone who commits UCI in a court-martial could be punished under Article 98
(Noncompliance with procedural rules). While UCI is a court-martial concept (see generally
United States v. Ashby, 68 M.J. 108 (C.A.A.F. 2009)), someone who commits something similar
to adjudicative UCI in an administrative proceeding could be punished under Article 134
(Wrongful interference with an adverse administrative proceeding).

J. While UCI is generally related to the trial itself, the accused can argue that documents submitted
in sentencing (like Article 15s) were themselves tainted by UCI and so should not be admitted.
The theory is that the admission of tainted documents might infect the later trial.

1. United States v. Lorenzen, 47 M.J. 8 (C.A.A.F. 1997).During sentencing phase of trial,
the defense litigated the admissibility of NJP based on a claim of unlawful command influence.
The service court said that if the appellant had wanted to contest the UCI issue, he could have
turned down the Article 15. CAAF disagreed. An accused does not waive UCI issues related to
an Article 15 by accepting the Article 15 as his forum. However, in this case, there was no
prejudice.

I1I. ADJUDICATIVE UCI.

A. Witness Intimidation.
1. Direct attempts to influence witnesses.

a. United States v. Gore, 60 M.J. 178 (C.A.A.F. 2004). Prior to trial, the defense
attempted to obtain character witnesses but was prevented from doing so due to unlawful
command influence on the part of the convening authority, a naval commander. The military
judge conducted Biagase analysis, found UCI, and applied the remedy of dismissal of the
charges and specifications with prejudice. The NMCCA agreed that there was UCI, but
“concluded that the military judge abused his discretion in fashioning a remedy,” and ordered
the military judge to “select an appropriate remedy short of dismissal.” CAAF applied the
abuse of discretion standard of review and “recognizes that a judge has a range of choices and
will not be reversed so long as the decision remains within that range.” While the court has
long held that dismissal is a drastic remedy, “dismissal of charges is appropriate when an
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accused would be prejudiced or no useful purpose would be served by continuing the
proceedings.” The MJ “precisely identified the extent and negative impact of the [UCI] in his
findings of fact.” The MJ further concluded the Government failed to prove that the UCI had
no impact on the proceedings. The MJ explained why other remedies were insufficient.

b. United States v. Stombaugh, 40 M.J. 208 (C.M.A. 1994). An officer witness for the
accused testified that members of the Junior Officers Protection Association (JOPA)
pressured him not to testify. This did not amounted to UCI because JOPA lacked “the mantle
of command authority” but may have been obstruction of justice. A petty officer also was
harassed by someone who outranked him and advised not to get involved. This did amount to
UCI, but that UCI was harmless beyond a reasonable doubt.

c. United States v. Gleason, 43 M.J. 69 (C.A.A.F. 1995). A sergeant major was put on
trial for, among other things, contacting a retired soldier to kill the captain who reported him
for misconduct. The service court found: “there was no single act on which to hang the label
of unlawful command influence. Rather, it was a command climate or atmosphere created by
the action of [the commander]. His actions of relieving the command structure of Company B
without explanation; the characterization of the defense counsel as the enemy; returning the
appellant to Okinawa in chains and under guard and placing him in the brig and requiring unit
members to receive command permission to visit him; the inspections and unit lock downs
without explanation; adverse officer efficiency reports and reliefs of individual [sic] without
explanation shortly after testifying for the appellant created . . . a pervasive atmosphere in the
battalion that bordered on paranoia. We find that the command climate, atmosphere, attitude,
and actions had such a chilling effect on members of the command that there was a feeling
that if you testified for the appellant your career was in jeopardy.” CAAF agreed, found that
UCI pervaded entire trial, and set aside the contesting findings and sentence.

d. United States v. Levite, 25 M.J. 334 (C.M.A. 1987). The chain of command briefed
members of the command before trial on the “bad character” of the accused, to include
disclosing his unit file. During trial, the 1SG “ranted and raved” outside the courtroom about
NCOs condoning drug use. After trial, NCOs who testified for the accused were told “that
they had embarrassed” the unit. Court found UCI necessitated setting aside findings of guilt
and the sentence.

e. United States v. Newbold, 45 M.J. 109 (C.A.A.F. 1996). Ship commander held all-
hands formation at which he referred to four sailors accused of rape as “rapists,” “scumbags”
and “low-lifes.” He repeated this at additional formations and in meetings with woman
crewmembers. CAAF found no UCI because the commander was not a convening authority,
no panel members were drawn from the ship in question, there was no allegation that the
accused was deprived of witnesses, and the UCI did not cause the accused to plead guilty.

f.  United States v. Plumb, 47 M.J. 771 (A.F. Ct. Crim. App. 1997). The appellant was a
captain in the Air Force Office of Special Investigations (AFOSI). He was accused of
fraternization, adultery, and conduct unbecoming. AFOSI agents (in this case, members of
the appellant’s chain of command or otherwise agents of the commander) pressured,
harassed, targeted for prosecution, and otherwise interfered with and intimidated defense
witnesses. The court agreed with the trial judge that the defense presented some evidence of
UCI but said that the trial judge did not do take enough remedial measures to ensure that
there was no appearance that UCI affected the proceedings, and here, where there was such a
large volume of potential UCI issues, that was needed. The court reversed the findings.

g. United States v. Jameson, 33 M.J. 669 (N.M.C.M.R. 1991); United States v. Jones,
30 M.J. 849 (N.M.C.M.R. 1990); United States v. Jones, 33 M.J. 1040 (N.M.C.M.R. 1991)
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(related cases). Two witnesses testified on behalf of an accused who was charged with
engaging in lesbian activities. The command distributed copies of transcripts of their
testimony and they were relieved of drill sergeant duties and had their MOSs revoked. This
was evidence of unlawful command influence that might have affected the action in the case.

h. United States v. Bradley, 48 M.J. 777 (A.F. Ct. Crim. App. 1998) (following remand
to Dubay hearing in United States v. Bradley, 47 M.J. 715 (A.F. Ct. Crim. App. 1997). A
potential defense witness called the OSJA to find out where to go for trial. The person who
answered the phone was the SJA, who identified himself. The defense witness then began
asking questions about the case, which the SJA answered appropriately. After hearing about
the case, the defense witness said that he might now not want to testify. The SJA then
realized he was talking to a defense witness and said he had to testify and that it was not his
intention to dissuade the witness from testifying. The court found that because the witness
was the one that initiated the questions and because the SJA gave the witness appropriate
instructions, there was no UCI.

i.  United States v. Clemons, 35 M.J. 770, 772 (A.C.M.R. 1992). Prior to the court-
martial, the battalion commander called in three potential defense witnesses and told them
that they needed to be careful who they were character references for. The military judge
found UCI and ordered several remedies. The court found that the military judge’s remedies
prevented the proceedings from being tainted.

j. United States v. Douglas, 68 M.J. 349 (C.A.A.F. 2010). The senior recruiter at the
appellant’s office ordered the appellant not to talk to any potential witnesses; prohibited the
appellant from contacting anyone in the unit for non-work related issues; openly disparaged
the appellant and expressed his certainty of the appellant’s guilt in front of others; intimidated
potential defense witnesses; and intimidated the appellant from filing an IG complaint about
these activities. The military judge found UCI and implemented some remedies (the military
judge did not follow Biagase analysis, though). CAAF reversed the findings and sentence
because there was no evidence in the record that the remedies were actually implemented.

2. Indirect or Unintended Influence.

a. United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984). CG addressed groups over
several months on the inconsistency of recommending discharge-level courts and then having
leaders testify that the accused was a “good soldier” who should be retained. The message
received by many was “don’t testify for convicted soldiers.” The guilty plea was affirmed
but the sentence was reversed. See also United States v. Glidewell, 19 M.J. 797 (A.C.M.R.
1985); United States v. Thomas, 22 M.J. 388 (C.M.A. 1986); United States v. Giarratano, 20
M.J. 553 (A.C.M.R. 1985); United States v. Souther, 18 M.J. 795 (A.C.M.R. 1984) (related
cases).

b. United States v. Francis, 54 M.J. 636 (A. Ct. Crim. App. 2000). Accused’s squad
and platoon leaders told other NCOs and soldiers in the unit to stay away from the accused
and they feared “trouble by association.” Without ruling that those facts did or did not
amount to some evidence of UCI, the court found that the government satisfied its burden
under Biagase.

c. United States v. Rivers, 49 M.J. 434 (C.A.A.F. 1998) (companion case to Griffin,
discussed in the Accusatorial UCI section, below). In addition to a command policy letter
that has UCI issues (but which was quickly remedied), the battery commander said at a PT
formation that there were drug dealers in the battery and that Soldiers should stay away from
those involved with drugs. The CG ordered a 15-6 investigation when he learned about that
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and the company commander retracted his statements at another formation. Later, the trial
counsel directed that the command should interview some potential alibi witnesses and had
the commander read the witnesses their rights. The military judge conducted exhaustive fact
finding and found no actual UCI. CAAF said that it had no reason to believe that the military
judge was affected by UCI, and the appellant had not raised an issue that he chose a judge
alone trial because he was concerned about having his panel tainted by UCI. While some
evidence of UCI was raised, the court was satisfied beyond a reasonable doubt (particularly
because of the thorough actions taken by the military judge) that the proceeding was not
affected by UCIL.

d. United States v. Drayton, 45 M.J. 180 (C.A.A.F. 1996). The appellant was convicted
of shoplifting from the PX. Two weeks after he was charged with shoplifting, the battalion
commander held an NCOPD where he showed the NCOs security tapes from the PX (but not
the ones he was in). Six witnesses testified for the appellant during sentencing. The court
found that this amounted to just a bare allegation because there was no allegation that any
witness was actually influenced.

e. United States v. Ashby, 68 M.J. 108 (C.A.A.F 2009). The appellant did not show that
comments made by senior officials following the Aviano gondola incident amounted to some
evidence of UCL

B. Panel member composition. Court-martial stacking is a form of unlawful command influence.

1. United States v. Upshaw, 49 M.J. 111 (C.A.A.F. 1998). The issue is the convening
authorities intent. If the motive for choosing a certain panel composition (even if mistaken) is
benign, then systematic inclusion or exclusion of certain members may not be improper. In this
case, the exclusion of some members was just a mistake, so no UCI. See also United States v.
McKinney, 61 M.J.767, (A.F.Ct. Crim. App. 2005).

2. United States v. White, 48 M.J. 251 (C.A.A.F. 1998). Convening authority’s memo
directing subordinate commands to nominate “best and brightest staff officers,” and that “I regard
all my commanders and their deputies as available to serve as members” did not constitute court
packing.

3. United States v. McClain, 22 M.J. 124 (C.M.A. 1986). The staff judge advocate excluded
junior members because he believed that they were more likely to adjudge light sentences. This
belief came from discussion with past panel members, and the convening authority considered
recent, unusually light sentences at the time that he made his selections. The court reversed the
sentence (the trial was a guilty plea before a panel).

4. United States v. Redman, 33 M.J. 679 (A.C.M.R. 1991). After a series of results that they
disagreed with, the SJA and trial counsel decided to try to exclude certain members from the
panel through the use of peremptory challenges. When the military judge denied these
challenges, the SJA decided to shuffle the panel. After an investigation, the higher level
commander withdrew the original convening authority’s power to convene courts. While the
initial convening authority’s actions were UCI, the accused was tried by a new panel that was not
tainted by the UCI so no prejudice.

5. United States v. Brocks, 55 M.J. 614 (A.F.Ct. Crim App. 2001). Base legal office
intentionally excluded all officers from the Medical Group from the list of court member
nominees sent to the convening authority. The SJA and chief of justice based this action on fact
that all four alleged conspirators to distribute cocaine and many witnesses came from the Medical
Group. Decision to exclude came from desire to avoid conflicts and unnecessary challenges for
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cause. The exclusion of the Group nominees did not constitute UCI. Motive of SJA and staff
was to protect the fairness of the court-martial, not to improperly influence it.

C. Influencing the panel members’ decisions.

1. Article 37 says that the convening authority cannot censure the panel members based on
their findings or sentence, and no one may not consider a person’s service on the panel when
preparing evaluation reports or when making assignment decisions.

2. Through command or commander policy in the deliberation courtroom.

a. United States v. Kirkpatrick, 33 M.J. 132, 133 (C.M.A. 1991). The military judge
gave an explicit sentencing instruction on the Army’s policy regarding use of illegal drugs:
“[H]ere we have a senior noncommissioned officer directly in violation of that open, express,
notorious policy of the Army: Through[sic] shalt not [use marijuana].” The court noted that
it has long condemned any reference to department or command policies being placed before
members charged with sentencing responsibilities. This implicated UCI concerns and
constituted plain error which was not waived by the defense failure to object; sentence set
aside.

b. United States v. Stoneman, 57 M.J. 35 (C.A.A.F. 2002). SPCMCA sent an email to
subordinate commanders “declaring war on all leaders not leading by example.” The email
also stated the following: “No more platoon sergeants getting DUIs, no more NCOs raping
female soldiers, no more E7s coming up ‘hot” for coke, no more stolen equipment, no more
approved personnel actions for leaders with less than 260 on the APFT, ...., -- all of this is
BULLSHIT, and I’'m going to CRUSH leaders who fail to lead by example, both on and off
duty.” At a subsequent leaders’ training session, the commander reiterated his concerns.
After consulting with the SJA, the commander issued a second email to clarify the comments
in the first. The commander stated that he was expressing his concerns about misconduct, but
emphasized that he was not suggesting courses of action to subordinates, and that each case
should be handled individually and appropriately in light of all circumstances. He
specifically addressed duties as a court-martial panel member and witness. At trial, the
defense counsel challenged all of the panel members from the brigade based on implied bias
and potential for unlawful command influence. The military judge denied the challenge using
R.C.M. 912 as the framework. CAAF remanded for a DuBay hearing, stating that the
military judge should have used an unlawful command influence framework to determine the
facts, decide whether those facts constituted unlawful command influence, and conclude
whether the proceedings were tainted.

c. United States v. Baldwin, 54 M.J. 308 (C.A.A.F. 2001). Nine months after her court-
martial, appellant filed affidavit alleging that the GCMCA conducted OPDs where he
commented that officer court-martial sentences were too lenient and stated that the minimum
should be at least one year. Appellant also alleged that her court-martial was interrupted by
one of these sessions (mandatory for all officers assigned to the installation). The court
stated, “We have long held that the use of command meetings in determining a court-martial
sentence violates Article 37.” The court found that this allegation was sufficient to raise a
UCl issue and remanded for a limited hearing.

d. United States v. Simpson, 58 M.J. 368 (C.A.A.F. 2003). Appellant was convicted of
various offenses to include rape, indecent assaults, indecent acts, and maltreatment of trainees
at Aberdeen Proving Ground. He contended that he was denied a fair trial because of
apparent UCI related to pretrial publicity and official comments related to his case. As

9o 66,

support, appellant cited the Army’s “zero tolerance” policy on sexual harassment; a chilling
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effect on the command decision-making process stemming from the Secretary of the Army’s
creation of the Senior Review Panel to examine gender relations; public statements made by
senior military officials suggestive of appellant’s guilt; and public comments by members of
Congress and military officials regarding the “Aberdeen sex scandal.” In preparation for
filing motions at trial, the defense counsel interviewed the GCMCA and SPCMCA and cross-
examined at trial, and conducted extensive voir dire of the panel members on this issue. The
court held that there was no nexus between the purported unlawful or unfair actions of senior
military officials and the convening authority’s decision to refer the case. Additionally, there
was no nexus between acts complained of and any unfairness at trial and no evidence that
court members were influenced to return guilty verdicts because that is what the Army or
superiors wanted. CAAF listed several factors that existed in this case that showed that, in
this case, the government proved beyond a reasonable doubt that UCI (if it existed) did not
taint the proceeding.

e. United States v. Dugan, 58 M.J. 253 (C.A.A.F. 2003). Junior panel member
provided defense counsel with a letter after court-martial detailing her concerns regarding
statements made during sentencing deliberations. Panel member alleged that another member
reminded the panel that the GCMCA would review their sentence and they needed to make
sure they sent a “consistent message.” (GCMCA held a “Commander’s Call” several weeks
before during which drug use was discussed). Defense counsel requested a post-trial Article
39a session. Military judge denied the request. CAAF determined the defense counsel
successfully raised unlawful command influence and the Government must rebut the
allegation and remanded for DuBay hearing. Of note, CAAF pointed out the limitations in
place in questioning the panel members during the DuBay hearing.

f.  United States v. Youngblood, 47 M.J. 338 (C.A.A.F. 1997). Staff meeting at which
Wing commander and SJA shared perceptions of how previous subordinate commanders had
“underreacted” to misconduct created implied bias among three senior court members in
attendance. The court reversed the case because the military judge failed to grant challenges
for cause against those members without reaching the UCI issue. The court noted that despite
the member’s response that they could disregard the comments, it is “asking too much” to
expect members to adjudge sentence without regard for potential impact on their careers.

g. United States v. Martinez, 42 M.J. 327 (C.A.A.F. 1995). Wing commander’s “We
Care About You” policy letter setting out reduction in grade and $500 fine “as a starting
point” for first-time drunk drivers was clearly UCI, notwithstanding letter’s preface that
“[pJunishment for DWI will be individualized.” However, the defense counsel was able to
conduct extensive voir dire of the panel members and the military judge gave a proper
curative instruction, so UCI was harmless beyond a reasonable doubt.

h. United States v. Pope, 63 M.J. 68 (C.A.A.F. 2006). Appellant was an Air Force
recruiter involved in unprofessional conduct with prospective applicants. The Military Judge
admitted (over defense objection) that this was injecting command policy into the
deliberation process) a letter offered by the government at sentencing which argued Air Force
core values and endorsed “harsh adverse action” for those who committed recruiter
misconduct. CAAF held that admitting the letter (especially without a limiting instruction)
raised the appearance of improper command influence because it conveyed the commander’s
view that harsh action should be taken against an accused. CAAF was not convinced beyond
a reasonable doubt that the members were not influenced by the letter. The sentence was set
aside with a rehearing authorized.

2-8
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i.  United States v. Reed, 65 M.J. 487 (C.A.A.F. 2008). In support of an unlawful
command influence motion, appellant introduced an email from the convening authority to
his subordinates addressing a variety of command management issues and containing a thirty-
one page slideshow. One slide contained the following statement: “Senior NCO and Officer
misconduct — I am absolutely uncompromising about discipline in the leader ranks.” Some
noted examples included: “BAH Fraud, Fraternization, DUI, Curfew violations, Soldier
abuse, Sexual misconduct.” The appellant was charged with BAH fraud. Later, the CA,
upon SJA advice, issued a clarifying email. The military judge allowed the defense to fully
litigate the issue. The other convening authorities in transmittal chain testified that they had
exercised independent judgment, and the military judge allowed extensive voir dire of the
panel members. CAAF held that the government met its burden of demonstrating beyond a
reasonable doubt that the proceedings were not affected by actual unlawful command
influence or the appearance of unlawful command influence.

j. United States v. Ayers, 54 M.J. 85 (C.A.A.F. 2000). The appellant engaged in
misconduct with a trainee at Fort Lee about the same time that the trainee abuse scandal at
Aberdeen Proving Ground was happening. He filed a UCI motion based on the news
coverage that accompanied the Aberdeen Proving Ground incidents, saying that the senior
leaders comments associated with that scandal and others around the country would also
affect his trial, or at least cause the perception of UCI at his trial. Here, the court could find
no facts that connected any of that coverage to his actual trial, so the appellant failed the first
Biagase factor.

3. By the commander physically being in the courtroom.

a. United States v. Harvey, 64 M.J. 13 (C.A.A.F. 2006). During the government’s
closing argument on findings, the convening authority was present in the courtroom wearing
a flight suit. Based on the apparent recognition of the convening authority by several panel
members, defense counsel moved for a mistrial, which was denied by the military judge.
CAAF set aside the findings and sentence without prejudice, but limited the approved
sentence at any rehearing to a punitive discharge. The military judge is the “last sentinel” in
the trial process to protect a court-martial from UCI. The trial developments in this

b. case raised “some evidence” of unlawful command influence and the military judge
failed to inquire adequately into the issue. Specifically, the convening authority was present
in the courtroom wearing a flight suit when the government’s argument characterized
appellant’s conduct as a threat to the aviation community; the senior member of the panel was
a subordinate member of the convening authority’s command (and the subject of an
unsuccessful challenge for cause); and there was some evidence that the panel was watching
the convening authority during argument. Further, the military judge failed to then conduct
Biagase analysis. CAAF noted that a convening authority is not barred from a attending a
court-martial, “But as this case illustrates, the presence of the convening authority at a court-
martial may raise issues.”)

c. United States v. Rosser, 6 M.J. 267 (C.M.A. 1979). The military judge abused his
discretion in denying mistrial where accuser’s company commander’s presence throughout
proceedings was “ubiquitous” and commander engaged in “patent meddling in the
proceedings.”

d. While it is not per se UCI for the commander to be in the courtroom, if the defense
raises the issue, it is fair to say that the commander being in the courtroom will per se satisfy
the first Biagase factor. The burden will now shift to the government to prove beyond a

29
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reasonable doubt that the commander being in the courtroom did not constitute UCI, or if it
did, that it did not influence the proceeding. So, the ultimate question is, if the commander
wants to be in the courtroom (or if the SJA wants to be in the courtroom), is it worth it? In
Harvey, the court stated: “We share [the responsibility to guard against UCI] with military
commanders, staff judge advocates, military judges, and others involved in the administration
of military justice. Fulfilling this responsibility is fundamental to fostering public confidence
in the actual and apparent fairness of our system of justice.” Harvey, 64 M.J. at 17. Probably
the best solution is to find a way to observe the court-martial without physically being in the
courtroom, or save observation moments for contested judge-alone cases.

4. By bringing the commander in the courtroom via argument.

a. United States v. Mallett, 61 M.J.761 (A.F. Ct. Crim. App.2005). Trial counsel’s
sentencing argument injected unlawful command influence into the proceedings because
the TC referred to commanders in her argument. Specifically, the TC referred to
“commander’s calls” where the commander “would warn us to stay away . . . not to use
drugs.” After stating that the commander could not impose any particular punishment,
but could only send the charges to court-martial, the TC then posited, “what would a
commander say to get his unit’s attention and say, ‘I mean business about drugs,’ if he
had the authority to be the judge and jury in a case where you are, in essence, the jury
deciding this?” The TC concluded that, a sentence that would “get people’s attention” is
“18 months [of] confinement and a bad conduct discharge.” Trial defense counsel did
not object to the argument. The court held that the TC‘s comments were improper under
R.C.M. 1001(g), which expressly prohibits making reference to a convening authority or
command policy in sentencing arguments and amounted to plain error, despite the lack of
defense objection at trial. The court found that the appellant suffered prejudice and so set
aside the sentence.

b. United States v. Sparrow, 33 M.J. 139 (C.M.A. 1991). The trial counsel argued that
“General Graves has selected you. He said, “Be here. Do it. You have good judgment.
I trust you. I know you’ll do the right thing.” The defense did not object. The court said
that if there was UCIL, it did not affect the proceeding.

Through the exercise of rank in the deliberation room.

a. Improper for senior ranking court members to use rank to influence vote within the
deliberation room, €.g., to coerce a subordinate to vote in a particular manner. Discussion,
Mil. R. Evid. 606.

b. United States v. Accordino, 20 M.J. 102 (C.M.A. 1985) (allegation that senior officer
cut off discussion by junior members, remanded to determine if senior officer used rank to
“enhance” an argument).

c. United States v. Lawson, 16 M.J. 38, 41 (C.M.A. 1983). Straw votes are informal
votes taken by members to see where they stand on the issues. They are not authorized by the
RCMs or the UCMJ but are not specifically prohibited by these sources. However, the use of
straw votes allows rank to enter the courtroom because it works against the anonymity rules.

d. United States v. Reynolds, 40 M.J. 198 (C.M.A. 1994). A split court could not agree
whether the president of the panel (a major) made remarks (calling other members “captain”
and using a tone of voice to impress inferiority of their rank) amounted to UCIL.

6. Through surrogate witnesses.
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a. United States v. Yerich, 47 M.J. 615 (A. Ct. Crim. App. 1997). Testimony from a

government witness (SFC) that the accused had no rehabilitative potential in the military did
not constitute unlawful command influence. Court rejects argument that SFC’s testimony
was adopted, and therefore attributable to, the commanding officer.

7. Through improper rehabilitation evidence in sentencing.

a. United States v. Cherry, 31 M.J. 1, 5 (C.M.A. 1990); United States v. Ohrt, 28 M.J.

One of the problems (of many) with having a commander say, “No rehabilitation potential in
the military” is that the commander has essentially told the panel what he or she thinks is the
appropriate punishment: one that includes a punitive discharge.

8. Through the terms of a co-accused’s agreement with the convening authority.

a. United States v. Schnitzer, 44 M.J. 380 (C.A.A.F 1996). Disclosure, during members

trial, of the terms of co-accused’s pretrial agreement does not per se bring the CA into the
courtroom, provided it is otherwise admitted for a valid purpose.

D. Influencing the independent discretion of the military judge.

Prohibition: “No person subject to [the UCMJ] may attempt to coerce or, by any

unauthorized means, influence the action of a court-martial or any other military tribunal or any
member thereof, in reaching the findings or sentence in any case . ...” UCM]J, art. 37(a).

2. Efficiency Ratings: “[N]either the convening authority nor any member of his staff shall

prepare or review any report concerning the effectiveness, fitness, or efficiency of the military
judge so detailed, which relates to his performance of duty as a military judge.” UCMJ art. 26(c).

In cases involving the military judge, the pressure will often come people other than the

convening authority — like other military judges or staff judge advocates.

a. United States v. Rice, 16 M.J. 770 (A.C.M.R. 1983). Improper for DSJA to request

that the senior judge telephone the magistrate to explain the seriousness of a certain pretrial
confinement issue.

b. United States v. Mabe, 33 M.J. 200 (C.M.A. 1991). Senior judge’s letter, written to

increase sentence severity, subjected judges to unlawful command influence.

c. United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976). Commander and SJA inquiries

that question or seek justification for a judge’s decision are prohibited.

d. United States v. Lewis, 63 M.J. 405 (C.A.A.F. 2006).

(1) The trial counsel, in concert with the staff judge advocate, attacked the character
of the military judge in voir dire, accusing her of having a social interaction (a date) with
the civilian defense counsel that was on the case. The military judge denied the
government challenge and the government filed a motion to reconsider, which she also
denied. The defense filed a motion to dismiss based on UCI and prosecutorial
misconduct and called the SJA, who testified that he advised the TC regarding trial
tactics. The SJA also characterized an incident where the MJ and CDC were seen
together as a “date.” The SJA was combative on the witness stand, including addressing
comments to the CDC, interrupting the CDC, and arguing with the CDC.

(2) The MJ recused herself because she could not remain impartial following the
government’s attack on her character. A second MJ was detailed who also recused
himself because he was “shocked and appalled” at the government’s conduct. A third
judge heard an expedited defense motion, and a fourth judge presided over additional
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motions and trial. The trial judge granted a motion for a change of venue, disqualified
the SJA and the convening authority from taking post-trial action in the case, and barred
the SJA from attending the remainder of the trial.

(3) CAAF found that improperly seeking recusal of the military judge was actual
UCI. Because the trial counsel that was initially part of the UCI remained an active
member of the prosecution, the government’s later actions and remedial steps were
undermined. Further, a reasonable observer would have significant doubt about the
fairness of this court-martial in light of the government’s conduct. Neither actual nor
apparent unlawful command influence have been cured beyond a reasonable doubt in this
case. CAAF dismissed the case with prejudice.

e. United States v. Tilghman, 44 M.J. 493 (C.A.A.F. 1996). Unlawful command
interference when commander placed accused into pretrial confinement in violation of trial
judge’s ruling.

f.  United States v. Campos, 42 M.J. 253 (C.A.A.F. 1995). The military judge said on
the record that he believed he was relieved of his position as senior judge because his
superiors believed he was giving lenient sentences. During voir dire, he said he thought he
could still be fair. Based on extensive trial record, CAAF found no nexus between
assignment of other judge and accused’s trial, that appearance taken care of at Art. 39(a)
session and trial, and no abuse of discretion in not recusing himself.

g. United States v. Allen, 33 M.J. 209 (C.M.A. 1991). When making the decision to
detail a judge to a case, a senior judge made the comment that a judge that was under
consideration had a reputation for being a light sentencer and pro-defense. At a conference of
SJAs, one session discussed “Problems with the Judiciary” where one of the action items was
to approach the TJAG about how to deal with “inappropriate” judges. The court found that
this raised the appearance of UCI, however, the UCI did not affect the proceeding.

E. Influencing the Defense Counsel.

F.

1. Article 37 prohibits the convening authority from censuring, reprimanding, or
admonishing the defense counsel with respect to the exercise of his or her functions in the
conduct of the proceeding.

2. United States v. Fisher, 45 M.J. 159 (C.A.A.F. 1996). During a recess interview with the
DC just before he was to be cross-examined on suppression motion, the CA told the DC that he
questioned the ethics of anyone who would try to get results of urinalysis suppressed. The court
found that this violated Art. 37, but found no effect on trial process because the defense counsel
skillfully crossed the CA, and because defense never raised the claim until after trial. The court
granted a remedy of sending the case back for a new action by a different convening authority.

3. United States v. Crawford, 46 M.J. 771 (C.G.Ct.Crim.App. 1997). The convening
authority “dressed down” the defense counsel, told her the sentence was too light, that the
appellant had lied to her and encouraged her to put on false evidence. The defense counsel took
offense and told him he better have proof of accusations like that. The convening authority
turned to the appellant, who was also there, and said he was going to investigate whether he had
perjured himself. The court found a violation of Art. 37. This happened after trial, so there was
no effect on the trial. As a preventative matter, the convening authority withdrew himself from
acting on the case. With him no longer involved in the case, the court could find no prejudice.

Influencing a subordinate commander in the exercise of their clemency actions.
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1. United States v. Johnson, 54 M.J. 32 (C.A.A.F. 2000). The appellant alleged that the
intermediate commander strongly supported a suspension of some punishment. The original
convening authority left command and a new convening authority, with a tougher stance, came
in. Then, the intermediate commander decided not to go to bat for him. Following a Dubay
hearing, the Dubay military judge found no evidence of UCI and the court found that military
judge’s findings were not clearly erroneous.

Influencing the accused to plead guilty.

1. If the accused enters his pleas of guilty because he is afraid to go to trial before a court
that he believes has been unlawfully influenced (and so will not give him a fair trial), then courts
may find that UCT has impacted the proceedings. United States v. Gleason, 43 M.J. 69 (C.A.A.F.
1995); United States v. Thomas, 22 M.J. 388 (C.M.A. 1986); United States v. Kitts, 23 M.J. 105
(C.M.A. 1986).

2. Note that this is different than the accused negotiating for a better pretrial agreement in
exchange for waiving an accusatorial UCI issue. United States v. Weasler, 43 M.J. 15 (C.A.A.F.
1995);

ACCUSATORY UCI

Independent discretion by each commander.

1. Article 37(a) states that no one may attempt to coerce or influence the action of any
convening, approving, or reviewing authority with respect to his judicial acts.

2. R.C.M. 306 says that each commander has discretion to dispose of offenses, and that a
superior commander may not limit the discretion of a subordinate commander to act on cases
over which authority has not been withheld.

3. The key to these problems is to recognize that if the superior commander disagrees with
how the subordinate commander is disposing of the case, the superior commander should
withhold that case to his or herself rather than trying to get the subordinate commander to change
his or her mind. This may cause some logistical problems but that is the cost of preventing UCL

. Cases.

1. United States v. Martinez, 42 M.J. 327 (C.A.AF. 1995). The UCI occurred after the
GCMCA has referred the case, so no impact on the accusatorial process.

2. United States v. Rivera, 45 C.M.R. 582, 583 (A.C.M.R. 1972). It was improper for a
battalion commander to return a request for Article 15 to company commander with comment,
“Returned for consideration for action under Special Court-Martial with Bad Conduct
Discharge.” The court noted that “The fine line between lawful command guidance and unlawful
command control is determined by whether the subordinate commander, though he may give
consideration to the policies and wishes of his superior, fully understands and believes that he has
a realistic choice to accept or reject them.” Here, the court found that the company commander
did not and so reversed the case.

3. United States v. Griffin, 41 M.J. 607 (A. Ct. Crim. App. 1994). The division commander
issued a five-page policy letter on physical fitness and physical training addressed other fitness
considerations such as weight, smoking, drinking and drugs, and which said: “There is no place in
our Army for illegal drugs or for those who use them. This message should be transmitted clearly
to our soldiers, and we must work hard to ensure that we identify drug users through random
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urinalysis and health and welfare inspections.” The SJA took action when he learned about the
letter and had the CG issue a new letter without the offensive language. The defense counsel
further improved his client’s position by negotiating a waiver of the issue. While there could
have theoretically been UCI in the referral process, the issue was waived. See also United States
v. Rivers, 49 M.J. 434 (C.A.A.F. 1998) (arose out of the same facts as Griffin).

4. United States v. Reed, 65 M.J. 487 (C.A.A.F. 2008). In support of an unlawful command
influence motion, appellant introduced an email from the convening authority to his subordinates
addressing a variety of command management issues and containing a thirty-one page slideshow.
One slide contained the following statement: “Senior NCO and Officer misconduct — I am
absolutely uncompromising about discipline in the leader ranks.” Some noted examples
included: “BAH Fraud, Fraternization, DUI, Curfew violations, Soldier abuse, Sexual
misconduct.” The appellant was charged with BAH fraud. The defense also presented evidence
that a deputy commander of a subordinate unit addressed a “newcomer’s briefing” with a warning
that “BAH fraud is an automatic court-martial here.” Further, the CA contacted the appellant’s
rater and senior rater during the preferral process to ensure that the accused got bad remarks on
his evaluation. Later, the CA, upon SJA advice, issued a clarifying email. The military judge
allowed full litigation on the issue, and the other convening authorities in transmittal chain
testified that they had exercised independent judgment, and the military judge allowed extensive
voir dire of the panel members. CAAF held that the government met its burden of demonstrating
beyond a reasonable doubt that the proceedings were not affected by actual unlawful command
influence or the appearance of unlawful command influence.

5. United States v. Gerlich, 45 M.J. 309 (C.A.AF. 1996). After a commander subordinate
to the SPCMCA adjudged an Art. 15, the victim went to the IG, when then wrote to GCMCA,
who told the SPCMCA that he needed to relook the case because he thought that the Art. 15
would not achieve the GCMCA'’s justice goals. He told the SPCMCA to decide whether further
action under the UCMJ was warranted. The SPCMCA then directed the lower commander to set
aside the Art. 15. Charges were ultimately referred. The SPCMCA eventually testified and said
that he used his independent judgment when deciding on the ultimate disposition and changed his
mind based on what he learned in the subsequent investigation. CAAF stated, “[W]e have
previously recognized the difficulty of a subordinate ascertaining for himself or herself the actual
influence a superior as on that subordinate.” Here, the court thought that the SPCMCA
considered all of the relevant information prior to being told to relook the case and only changed
his mind after receiving a letter from the superior commander that suggested that he change his
mind. CAAF found that the government had not met its burden to show no UCI and so reversed
the findings.

6. United States v. Wallace, 39 M.J. 284 (C.M.A. 1994). A company commander imposed
Art. 15 punishment on the accused. The battalion commander learned of additional misconduct
by the accused and told subordinate commander, “You may want to reconsider the [company
grade] Article 15 and consider setting it aside based on additional charges.” The company
commander considered the new information, set aside the Article 15, preferred charges and
recommended a court-martial. The company commander testified that he felt influenced to
reconsider his original decision, but not to come to any certain conclusion after having
reconsidered the new information, and that he did not feel any pressure related to making his final
decision. CAAF said that these facts did not amount to UCI (note, this is a pre-Biagase case so
that analysis was not used). The military judge had fully developed the record and CAAF agreed
with the trial judge that the company commander had exercised independent discretion.
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7. United States v. Stirewalt, 60 M.J. 297 (C.A.A.F. 2004). In a conference call with three
subordinate officers, the senior officer “very clearly and forcefully made his opinion known” to
subordinate that case was too serious for nonjudicial punishment and that article 32(b)
investigation was warranted. The military judge also found that the subordinate officer knew that
the disposition of the case was his to make. While in a void the conference call would look like
UCI, the military judge’s factfinding filled in that void and showed that UCI did not actual occur.
In particular, the subordinate commander was the one that initiate the conference call, and that
after the conference call, it was clear that the subordinate commander was free to make his own
decision.

8. United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984). No evidence that the
commander’s improper comments had any impact on any subordinate’s decision to swear to
charges or recommend a particular disposition of charges.

9. United States v. Johnston, 39 M.J. 242 (C.M.A. 1994). The appellant did not present any
evidence that the subordinate commanders were pressured into preferring or transmitting charges.

10. United States v. Drayton, 45 M.J. 180 (C.A.A.F. 1996). In a post-trial affidavit, the
appellant asserted that when he talked to his company command, he said he thought that referral
to a court-martial was a bit harsh for shoplifting. The appellant said that the commander told him
that he agreed but the battalion commander wanted a court-martial. The company commander, in
an affidavit, said that met with the battalion commander and discussed the case, but that he
exercised independent discretion. The court held that the appellant waived this claim by not
raising it at trial.

11. United States v. Brown, 45 M.J. 389 (C.A.A.F. 1996). The original brigade commander
went on television and said that a group of Soldiers in his command had brought shame to the
Brigade. The SJA advised him to step aside in the case and he did. The case was transferred to a
different brigade commander. The court found no error, saying that no one presented any
information that this subsequent commander did not exercise complete, independent control over
his jurisdiction.

12. United States v. Weasler, 43 M.J. 15 (1995). The company commander was going to go
on leave. She told her subordinate (who would be the acting commander) to sign the papers when
they came in. She testified that if he had done anything differently than she had directed, then she
would have re-preferred the charges. The appellant waived the issue as part of a pretrial
agreement but raised the ability to waive UCI in a pretrial agreement on appeal. The court found
that this was UCI, but because it was accusatorial UCI, could be waived as part of a pretrial
agreement.

13. United States v. Hamilton, 41 M.J. 32 (C.M.A. 1994). The company commander gave
the appellant an Article 15. The SJA, described as “aggressive,” believed the case should be
resolved at a court-martial and directed his subordinates to tell the brigade commander to
prosecute this case, or else they would take the case up their level (to the commanding general).
The brigade commander’s first reaction was that the case probably should be at a field grade Art.
15. He eventually preferred charges and transmitted the case to the commanding general but said
he did not feel pressured to do so. The court found that the SJA was expressing his personal
opinion and not that of the superior commander and that the brigade commander’s decision was
not tainted by UCIL.

14. United States v. Richter, 51 M.J. 213 (C.A.A.F. 1999). In a post-trial affidavit, the
appellant alleged that the commander was coerced into preferring charges by the staff judge
advocate’s office, who threatened to remove the command team from the command if they didn’t
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prefer charges. The court found that the accused forfeited this claim by not raising it at trial
because there was no evidence that the appellant could not have found out about this problem
before trial.

15. United States v. Villareal, 52 M.J. 27 (C.A.A.F. 1999). The parties signed a pretrial
agreement. Then, the convening authority withdrew from the agreement. He said that he
received a lot of pressure from the victim’s family members so he sought the advice of a mentor,
who happened to be the acting superior convening authority. The superior commander said,
“what would it hurt to send the issue to trial,” and then the convening authority withdrew from
the agreement. Following the withdrawal, the case was transferred to a new command. The court
found that because the subordinate commander reached out for the advice, there was no actual
UCI and even if there was apparent UCI, that was cured by the transfer of jurisdiction. (The court
then examined if the withdrawal from the PTA was otherwise proper).

LITIGATING UCI CLAIMS

Basic framework. United States v. Biagase, 50 M.J. 143, 150-51 (C.A.A.F. 1999).

1. The defense has the burden to present sufficient evidence, which if true, constitute UCI,
and which UCI has a logical connection to potential unfairness in the court-martial.

a. The threshold is low — some evidence.

b. However, there must be more than a mere allegation or general speculation;
something more than just “command influence in the air.” United States v. Johnston, 39 M.J.
242 (C.M.A. 1994).

2. The burden then shifts to the government to prove, beyond a reasonable doubt, that:
a. The predicate facts do not exist; or
b. Iftrue, the facts do not amount to UCI; or

c. Ifattrial, if the facts do amount to UCI (by producing evidence that the UCI will not
affect the proceedings).

d. If on appeal, if the facts did amount to UCI, that the UCI had no prejudicial impact
on the court-martial.

CAUTION! Prior to Biagase, the case law is very inconsistent. Look to pre-Biagase cases for
help on what types of facts constitute UCI, but look to post-Biagase cases for how to analyze the
problem.

If government fails to produce rebuttal evidence, the “military judge must find unlawful
command influence exists and then take whatever measures are necessary . . . to ensure [beyond a
reasonable doubt] that the findings and sentence” are not affected. United States v. Jones, 30
M.J. 849, 854 (N.M.C.M.R. 1990).

Any time before authentication or action the MJ or CA may direct a post-trial session to resolve
any matter which affects the legal sufficiency of any findings of guilty or the sentence. See
United States v. Rivers, 49 M.J. 434 (C.A.A.F. 1998).

The military judge needs to build the record. United States v. Wallace, 39 M.J. 284, 286 (C.M.A.
1994). “Where the issue of unlawful command influence is litigated on the record, the military
judge’s findings of fact are reviewed under a clearly-erroneous standard, but the question of
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command influence flowing from those facts is a question of law that this Court reviews de
novo.”

V. REMEDIAL ACTIONS.

A.

B.

If the defense raises present sufficient evidence, which if true, constitute UCI, then the burden is
going to shift to the government to prove that those facts did not exist; if they did, that the facts
do not amount to UCI; or if the facts do amount to UCI, then the proceedings will not be affected
by UCI. By taking remedial actions — either the convening authority before referral, or the
military judge or convening authority after referral — the government may be able to prevent the
UCI from tainting the proceedings.

The remedies that follow are not mandatory for each case. United States v. Roser, 21 M.J. 883
(A.C.M.R. 1986). Remedies should be appropriately tailored for each case.

C. Before trial (directed by the convening authority or SJA).

1. Adjudicative UCIL.

a. Rescind or clarify letters and pronouncements. See United States v. Rivers, 48 M.J.
(C.A.AF. 1998); United States v. Stoneman, 57 M.J. 35 (C.A.A.F. 2002); United States v.
Reed, 65 M.J. 487 (C.A.A.F. 2008).

b. Tell the witness that they need to testify and that no one is intending to influence him
or her. See United States v. Bradley, 48 M.J. 777 (A.F. Ct. Crim. App. 1998).

¢. Reprimand the offending official in front of the people that he tried to improperly
influence. United States v. Roser, 21 M.J. 883 (A.C.M.R. 1986).

2. Accusatorial UCI.

a. Rescind or clarify letters and pronouncements. United States v. Griffin, 41 M.J. 607
(A. Ct. Crim. App. 1994).

b. Tell the subordinate commander (in writing) that he or she is free to choose any
disposition that he or she thinks is appropriate. See generally United States v. Stirewalt, 60
M.J. 297 (C.A.A.F. 2004).

c. The defense can seek to waive the issue in exchange for a favorable pretrial
agreement. United States v. Weasler, 43 M.J. 15 (C.A.A.F. 1995).

D. At trial (directed by the military judge or convening authority).

1. Adjudicative UCI.

a. Allow extensive voir dire. United States v. Stoneman, 57 M.J. 35 (C.A.A.F. 2002);
United States v. Martinez, 42 M.J. 327 (C.A.A.F. 1995).

b. Allow extensive fact finding, to include interviews of and cross examination of those
who may have committed UCI. United States v. Simpson, 58 M.J. 368 (C.A.A.F. 2003).

c. Issue curative instructions. United States v. Martinez, 42 M.J. 327 (C.A.A.F. 1995).

d. Order the government to retract the offending policy statement. United States v.
Sullivan, 26 M.J. 442 (C.M.A. 1998).

e. Grant continuances to investigate the issue. United States v. Sullivan, 26 M.J. 442
(C.M.A. 1998); United States v. Douglas, 68 M.J. 349 (C.A.A.F. 2010).
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f. Issue a blanket order to produce all witnesses requested by the defense. United States
v. Sullivan, 26 M.J. 442 (C.M.A. 1998).

g. Advise each witness that it is his duty to testify and assure them that no adverse
consequences would follow. United States v. Sullivan, 26 M.J. 442 (C.M.A. 1998); United
States v. Douglas, 68 M.J. 349 (C.A.A.F. 2010) (the parties fashioned a letter that was to be
given to potential witnesses).

h. Order that the government to transfer the person who committed UCI. United States
v. Sullivan, 26 M.J. 442 (C.M.A. 1998); United States v. Biagase, 50 M.J. 143 (C.A.A.F.
1999).

i. Prevent the government from calling aggravation evidence. United States v. Clemons,
35M.J. 770 (A.C.M.R. 1992).

j-  Not allow the government to attacked the accused’s reputation by opinion or
reputation testimony. United States v. Clemons, 35 M.J. 770 (A.C.M.R. 1992); United States
v. Giarratano, 20 M.J. 553 (A.C.M.R. 1985).

k. Give the defense wide latitude with witnesses. United States v. Clemons, 35 M.J. 770
(A.C.M.R. 1992).

1. Allow the accused to testify about what he thought witnesses might have said (as
substantive evidence on merits or E&M). United States v. Clemons, 35 M.J. 770 (A.C.M.R.
1992).

m. Preclude the government from presenting evidence through direct or cross
examination about the accused’s rehabilitative potential. United States v. Souther, 18 M.J.
795, 796 (A.C.M.R. 1984).

n. Offer to sustain any challenge for cause against any member who was present in
command during period of UCI. United States v. Souther, 18 M.J. 795, 796 (A.C.M.R. 1984);
United States v. Giarratano, 20 M.J. 553 (A.C.M.R. 1985).

o. Disqualify the offending official from any reviewing authority duties. United States
v. Giarratano, 20 M.J. 553 (A.C.M.R. 1985);

p. Dismiss the case with prejudice.

(1) United States v. Gore, 60 M.J. 178 (C.A.A.F. 2004). CAAF upholds military
judge’s decision to dismiss case with prejudice due to witness intimidation.

(2) Dismissal should be the last resort. “If and only if the trial judge finds that
command influence exists . . . and finds, further, that there is no way to prevent it from
adversely affecting the findings or sentence beyond a reasonable doubt should the case be
dismissed.” United States v. Jones, 30 M.J. 849, 854 (N.M.C.M.R. 1990).

2. Accusatorial UCI.

a. Ifacommander has been coerced into preferring charges that he does not believe are
true, the charges are treated as unsigned and unsworn. United States v. Hamilton, 41 M.J. 32
(C.M.A. 1994).

E. Military judges: Remember to complete the Biagase analysis.

1. United States v. Douglas, 68 M.J. 349 (C.A.A.F. 2010). The military judge must follow

up on the remedies and put it on the record that the remedies were fully implemented. Complete
the Biagase analysis by saying what was done and that now the UCI that was found to exist will
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VII.

not prejudice the case beyond a reasonable doubt. If the military judge finds UCI but then does
not complete the analysis, then the presumption still stands that the UCI will affect the
proceeding. The record needs to reflect that the government has met its burden.

WAIVER AND FORFEITURE.

Accusatory UCI is forfeited if not raised at trial unless (1) the evidence was concealed from the
accused at trial; or (2) the accused was deterred from raising it at trial by the UCI. United States
v. Drayton, 45 M.J. 180 (C.A.A.F. 1996); United States v. Brown, 45 M.J. 389 (C.A.A.F. 1996);
United States v. Richter, 51 M.J. 213 (1999).

Accusatory UCI can be affirmatively waived by the defense as part of a pretrial agreement, if the
waiver originates from the accused. United States v. Weasler, 43 M.J. 15 (C.A.A.F. 1995); see
generally United States v. Bartley, 47 M.J. 182 (C.A.A.F. 1997).

Adjudicative UCI is not forfeited if the defense fails to raise the issue at trial. United States v.
Baldwin, 54 M.J. 308 (C.A.A.F. 2001); United States v. Richter, 51 M.J. 213 (C.A.A.F. 1999);
United States v. Kirkpatrick, 33 M.J. 132 (C.M.A. 1991); United States v. Sparrow, 33 M.J. 139
(C.ML.A. 1991); United States v. Dykes, 38 M.J. 270 (C.M.A. 1993).

It is unclear whether an accused can affirmatively waive adjudicative UCI or whether doing so as
part of a pretrial agreement would violate public policy. See United States v. Reynolds, 40 M.J.
198 (C.A.A.F. 1994) (no majority opinion, split on whether the defense could affirmatively waive
an issue of superiority of rank in the deliberation room, which the defense did at trial).
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APPENDIX A

THE 10 COMMANDMENTS
OF
UNLAWFUL COMMAND INFLUENCE

COMMANDMENT 1 Do not stack the panel, nor select nor remove court-members in
order to obtain a particular result in a particular trial.

COMMANDMENT 2 Do not disparage the defense counsel or the military judge.

COMMANDMENT 3 Do not communicate an inflexible policy on disposition or
punishment.

COMMANDMENT 4 Do not place outside pressure on the judge or court-members to
obtain a particular decision.

COMMANDMENT 5 Do not intimidate witnesses or discouraged them from
testifying.

COMMANDMENT 6 Do not order a subordinate to dispose of a case in a certain way.

COMMANDMENT 7 Do not coach or mentor subordinate commanders on military

justice without talking to your legal advisor first.

COMMANDMENT 8 Do not disparage the accused or tell others not to associate with
him, and do not allow subordinates to do so, either.

COMMANDMENT 9 Ensure that subordinates and staff do not commit unlawful
command influence, inadvertently or not.

COMMANDMENT 10 If a mistake is made, raise the issue immediately and cure with
an appropriate remedy.

2-20
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APPENDIX B

RECURRING PROBLEM: THE POLICY STATEMENT

When commanders make policy statements about the military justice system, particularly about what
types of offenses warrant what kinds of courts or sentences, commanders run the risk that they will
commit both adjudicative UCI (some witnesses may not now come forward on the accused’s behalf, and
some panel members may now punish in accordance with what they believe the convening authority
believes) and accusatory UCI (some subordinate commanders may transmit a case because that is what
they think their superior commander wants them to do, not because that is their independent decision).

Commanders are accustomed to coaching and mentoring subordinates in all areas of command
responsibility and leadership, but the law has carved out an exception for discussion that may unlawfully
influence the action of a court. Judge Advocates must be diligent to insure that their supported
commander seeks appropriate counsel before discussing criminal justice policy or the investigation or
disposition of criminal matters within the command.

Note that Article 37(a) exempts general instructional or informational courses on military justice if
such courses are designed solely for the purpose of instructing members of the command in the
substantive and procedural aspects of courts-martial. Commanders should consider asking their staff
judge advocate to provide general instruction and should allow judge advocates to give advice on
particular cases.

The readings below help illuminate the line between mentorship and unlawful command influence.
1. United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984)

The duties of a division commander as a court-martial convening authority and as the primary leader
responsible for discipline within the division are among the most challenging a commander can perform.
On the one hand, effective leadership requires a commander to supervise the activities of his subordinates
diligently and ensure that state of good order and discipline which is vital to combat effectiveness. On the
other hand, he must exercise restraint when overseeing military justice matters to avoid unlawful
interference with the discretionary functions his subordinates must perform. The process of maintaining
discipline yet ensuring fairness in military justice requires what the United States Court of Military
Appeals has called “a delicate balance” in an area filled with perils for the unwary. Many experienced
line officers have expressed similar conclusions. Excerpts from two particularly useful and authoritative
examples are reproduced below.

Correction of procedural deficiencies in the military justice system is within the scope of a convening
authority's supervisory responsibility. Yet in this area, the band of permissible activity by the commander
is narrow, and the risks of overstepping its boundaries are great. Interference with the discretionary
functions of subordinates is particularly hazardous. While a commander is not absolutely prohibited from
publishing general policies and guidance which may relate to the discretionary military justice functions
of his subordinates, several decades of practical experience under the Uniform Code of Military Justice
have demonstrated that the risks often outweigh the benefits. The balance between the command problem
to be resolved and the risks of transgressing the limits set by the Uniform Code of Military Justice is to be
drawn by the commander with the professional assistance of his staff judge advocate. Although the
commander is ultimately responsible, both he and his staff judge advocate have a duty to ensure that
directives in the area of military justice are accurately stated, clearly understood and properly executed.
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2. Excerpts from a letter which the Powell Committee recommended The Judge Advocate General of
the Army send to officers newly appointed as general court-martial convening authorities. (Committee on
the Uniform Code of Military Justice, Good Order and Discipline in the Army: Report to Honorable
Wilber M. Bruckner, Secretary to the Army, 17-21 (18 Jan 1960)).

Because it is of the utmost importance that commanders maintain the confidence of the
military and the public alike in the Army military justice system, the following suggestions
are offered you as a commander who has recently become a general court-martial
convening authority, in the hope that they will aid you in the successful accomplishment
of your military functions and your over-all command mission.

A serious danger in the administration of military justice is illegal command influence.
Congress, in enacting the Uniform Code of Military Justice, sought to comply with what it
regarded as a public mandate, growing out of World War II, to prevent undue command
influence, and that idea pervades the entire legislation. It is an easy matter for a convening
authority to exceed the bounds of his legitimate command functions and to fall into the
practice of exercising undue command influence. In the event that you should consider it
necessary to issue a directive designed to control the disposition of cases at lower echelons,
it should be directed to officers of the command generally and should provide for
exceptions and individual consideration of every case on the basis of its own circumstances
or merits. For example, directives which could be interpreted as requiring that all cases of
a certain type, such as larceny or prolonged absence without leave, or all cases involving a
certain category of offenders, such as repeated offenders or offenses involving officers, be
recommended or referred for trial by general court-martial, must be avoided. This type of
directive has been condemned as illegal by the United States Court of Military Appeals
because it is calculated to interfere with the exercise of the independent personal discretion
of commanders subordinate to you in recommending such disposition of each individual
case as they conclude is appropriate, based upon all the circumstances of the particular
case. The accused's right to the exercise of that unbiased discretion is a valuable pretrial
right which must be protected. All pretrial directives, orientations, and instructions should
be in writing and, if not initiated or conducted by the staff judge advocate, should be
approved and monitored by him.

The results of court-martial trials may not always be pleasing, particularly when it may
appear that an acquittal is unjustified or a sentence inadequate. Results like these, however,
are to be expected on occasion. Courts-martial, like other human institutions, are not
infallible and they make mistakes. In any event, the Uniform Code prohibits censuring or
admonishing court members, counsel, or the law officer with respect to the exercise of their
judicial functions. My suggestion is that, like the balls and strikes of an umpire, a court's
findings or sentence which may not be to your liking be taken as ‘one of those things.’
Courts have the legal right and duty to make their findings and sentences unfettered by
prior improper instruction or later coercion or censure.
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3. Excerpts from an article by General William C. Westmoreland discussing the relationship of military
justice to good order and discipline in the Army. (Westmoreland, Military Justice—A Commander's
Viewpoint, 10 Am.Crim.L.Rev. 5, 5-8 (1971)).

As a soldier and former commander, and now as Chief of Staff of the Army, I appreciate
the need for a workable system of military justice. Military commanders continue to rely
on this system to guarantee justice to the individual and preserve law and order within the
military.

An effective system of military justice must provide the commander with the authority and
means needed to discharge efficiently his responsibilities for developing and maintaining
good order and discipline within his organization. Learning and developing military
discipline is little different from learning any discipline, behavioral pattern, skill, or
precept. In all, correction of individuals is indispensable.... The military commander should
have the widest possible authority to use measures to correct individuals, but some types
of corrective action are so severe that they should not be entrusted solely to the discretion
of the commander. At some point he must bring into play judicial processes. At this point
the sole concern should be to accomplish justice under the law, justice not only to the
individual but to the Army and society as well.

I do not mean to imply that justice should be meted out by the commander who refers a
case to trial or by anyone not duly constituted to fulfill a judicial role. A military trial should
not have a dual function as an instrument of discipline and as an instrument of justice. It
should be an instrument of justice and in fulfilling this function, it will promote discipline.

The protection of individual human rights is more than ever a central issue within our
society today. An effective system of military justice, therefore, must provide of necessity
practical checks and balances to assure protection of the rights of individuals. It must
prevent abuses of punitive powers, and it should promote the confidence of military
personnel and the general public in its overall fairness. It should set an example of efficient
and enlightened disposition of criminal charges within the framework of American legal
principles. Military justice should be efficient, speedy, and fair.
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CHAPTER 3
PROFESSIONAL RESPONSIBILITY

L Introduction

II. Conflicts Between the Applicable Rules
1. Resolving Conflicts

IV.  The Lawyer-Client Relationship

V. The Lawyer as an Advocate

VI Obligations to Third Parties

VII.  Duties of Subordinates and Supervisors
VIII. Professional Responsibility Complaints

I. INTRODUCTION

A. Scope and Governing Standards
1. Regulatory Standards Imposed by the Army.

a. The Rules of Professional Conduct For Lawyers [hereinafter referred to as Army
Rules] apply to:

(1) All Army judge advocates;
(2) Civilian attorneys employed by Department of the Army;

(3) Civilian attorneys appearing before courts-martial (AR 27-1, para. 7-4; AR
27-10, para. 5-8 and App. C; Glossary, Army Rules), and

(4) Army legal support personnel (i.e. 27Ds, interns, paralegals).
2. Attorneys must adhere to both the letter and the spirit of the rule.
3. Rules state a standard to be followed.

a. Provide a basis for taking action should a lawyer fail to comply or meet the standard.
Does not provide a basis for civil cause of action against either the Army or an
attorney.

b. Comments are non-binding guidance.

B. State Rules. "Every lawyer subject to these Rules is also subject to rules promulgated by his or
her licensing authority or authorities." (Comment, Army Rule 8.5).

C. ABA Standards for Criminal Justice also apply to military judges, counsel, and clerical support
personnel of Army courts-martial (AR 27-10, para. 5-8).

D. Key Resources:
1. Primary
a.  Army Regulation 27-26, Rules of Professional Conduct For Lawyers (1 May 92).
b. The ABA Standards for Criminal Justice (February 2008).
c. The ABA Code of Judicial Conduct (2007 edition).
d. The Army Code of Judicial Conduct (2008 edition).

2. Secondary
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a. AR 27-1, Judge Advocate Legal Service (30 SEP 96: RAR 13 SEP 11).
b. AR 27-3. The Army Legal Assistance Program (21 Feb 96;: RAR 13 SEP 11).
c. AR 27-10, Military Justice (3 OCT 11).

d. American Bar Association Model Rules of Professional Conduct (Feb 2009
revisions).

e. American Bar Association Model Code of Professional Responsibility (Aug 1980).

f.  Ingold, An Overview and Analysis of the New Rules of Professional Conduct for
Army Lawyers, 124 Mil. L. Rev. 1 (1989).

ABA/BNA Lawyers' Manual of Professional Conduct.
The Legislative History of the Model Rules of Professional Conduct, ABA (1999).
i.  The Annotated Model Rules of Professional Conduct, ABA (6th ed.).
j. DA Pam 27-173, Trial Procedure (31 Dec 92).
3. Websites

a. State ethics rules: http://www.abanet.org/cpr/links.html#States

b. ABA links to Professional Conduct material:
http://www.abanet.org/cpr/pubs/ethicopinions.html

II. CONFLICTS BETWEEN THE APPLICABLE RULES.

A. Army Rule 8.5 provides that if there is a conflict with state rules, the lawyer should seek
assistance from his or her supervisory lawyer. If not resolved, then:

1. Army Rules supersede rules of licensing jurisdiction in the performance of official duties.
2. Army Rules do not control if attorney is practicing in state or federal civilian courts.

a. The Basic Rule in conflicts is that the Army Rule Wins. The comments say that
CONFLICTS are THEORETICAL, but may NOT be. For example, National
Security Exemption to Confidentiality. So you may have to deal with a conflict
between the Army rules and others. There is some help for you in the rule and we
will discuss some practical methods of resolving the conflict. Remember, though,
that the bottom line rule is that

b. The PRIMARY THING, though, is to consult your supervisor. She may be able to
help resolve the situation.

c. SECOND, if you are in state or federal court follow those rules.

d. So the Basics that come out of the Rule is that for official duties, the Army rules
trump, for private matters, follow your state rules.

B. ABA Model Rule 8.5. Disciplinary authority must make a choice of law:

1. For conduct in connection with a court action, apply the rules of the jurisdiction where the
court sits.

2. For other conduct, apply the rules of the jurisdiction in which the lawyer principally
practices.

C. The ABA has amended its conflicts rule and the ARMY has not adopted it. However, your
STATE may have. So there are a couple of things to consider.
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1. FIRST, The Rule says that you apply the Courts rules if your in court and the rules of the
place where you “principally practice” otherwise. PROBLEM: In Legal Assistance, where
do you practice — where you are stationed? Where the client is from? Your home state?

2. SECOND, an exception to that general rule is that other rules may apply if the “predominant
effect” of your action is in that jurisdiction. An attorney’s state could ultimately
apply/interpret the Army rules because that is where the predominant effect is.

3. BOTTOM LINE: Know your state’s position. Otherwise, you won’t be able to effectively
manage conflicts.

4. NOW, lets get to the practical - you understand the Army’s position and you are familiar with
your state rules. There is a conflict, what do you do?

III. RESOLVING CONFLICTS.

A. Judge advocates should follow the most restrictive standard. If a course of conduct is permitted
under one standard and mandatory under another, follow the mandatory standard.

B. Employ practical alternatives, examples include:
1. Find the client new counsel.

2. Obtain exception from state bar. See, e.g., Oregon Informal Ethics Opinion 88-19, which
provides that military lawyers will not be subject to discipline in Oregon as long as their
conduct is not unethical under the applicable military code of ethics. NOTE: Discuss this
option with your technical supervisory chain, to include the Standards of Conduct Office, if
necessary.

IV.THE LAWYER-CLIENT RELATIONSHIP.
A. Scope of Representation (Army Rule 1.2).

1. A client's decisions concerning the objectives of representation are controlling on counsel.
Counsel shall consult with the client as to the means by which these decisions are to be
pursued. A lawyer may, however, limit the objectives of the representation with the client's
consent.

2. Example: Representation by Defense Counsel.

a. Client decides --
(1) Choice of counsel.
(2) What plea to enter.
(3) Selection of trial forum.
(4) Whether to enter into pretrial agreement.
(5) Whether to testify.

b. Defense counsel decides --
(1) What motions to make.
(2) Which court members to select.
(3) Which witnesses to call.
(4) How cross-examination will be conducted.

(5) General strategic and tactical decisions.
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c. Comment to Army Rule 1.2; see also Standards for Criminal Justice 4-5.2(b)).

3. A lawyer should assume responsibility for technical and legal tactical issues.

4. A lawyer shall not counsel a client to engage in conduct the lawyer knows is criminal. (Army
Rule 1.2(d))

B. The Army as the Client (Army Rule 1.13).

1. A judge advocate or other Army lawyer represents the Army acting through its authorized
officials (e.g. commanders).

2. The lawyer-client relationship exists between the lawyer and the Army.

3. Regulations may authorize representation of individual clients. For example, legal assistance
attorneys and defense counsel are authorized to represent individual clients, not the Army.
See AR 27-1, para. 2-5 and AR 27-3, para. 2-3a.

4. If not authorized to form an attorney-client relationship with the client, an Army lawyer must
advise the individual that no such relationship exists between them. (Army Rule 1.13(b)).

5. While an attorney may be permitted by law or regulation to form an attorney-client
relationship, situations may arise in which doing so may lead to a conflict. Army attorneys
should exercise considerable discretion in handling the personal legal problems of Army
officials, and receiving client confidences, when the Army attorney is not assigned to a client
service organization such as Legal Assistance or Trial Defense Service.

6. Illegal Acts: If an official of the Army (e.g., a commander) is acting illegally or intends to act
illegally, and the action might be imputed to the Army, the lawyer shall--

a. Proceed as is reasonably necessary in the best interest of the Army.
b. Consider utilizing the following measures:

(1) Asking the official to reconsider.

(2) Advising the official to get a separate legal opinion.

(3) Advising the official that his or her personal legal interests are at risk and he
or she should consult counsel.

(4) Advising the official that counsel is ethically bound to serve Army interests
and must discuss the matter with supervisory lawyers.

(5) Referring the matter to or seeking guidance from higher authority in the
technical chain of supervision.

c. If unsuccessful, the lawyer may terminate representation with respect to the matter in
question.

C. Competence (Army Rule 1.1).

1. Competence requires legal knowledge, skill, thoroughness, and preparation to the extent
reasonably necessary for representation.

a. The required proficiency is that generally afforded to clients in similar matters.

b. Supervisor makes the initial determination as to competence for a particular
assignment.
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United States v. Hanson, 24 M.J. 377 (C.M.A. 1987). Judge believed defense
counsel incompetent; properly appointed another detailed counsel without severing
existing attorney-client relationship.

United States v. Weathersby, 48 M.J. 668 (Army Ct. Crim. App. 1998). Lack of
defense sentencing case.

United States v. Murphy, 50 M.J. 4 (C.A.A.F. 1998). Lack of defense sentencing
case in capital case.

2. Principles

Know the law.
Know the consequences of conviction

United States v. Denedo, 2010 WL 996432 (UNPUBLISHED)

(N.M.Ct.Crim.App.). A civilian defense counsel’s bad advice on immigration
consequences of guilty plea did not render plea involuntary. But see: U.S. v. Miller
(duty to warn of sex registration offenses) and U.S. v. Rose (duty to answer questions
about sex registration) infra.

Padilla v. Kentucky, 130 S.Ct. 1473 (2010). Padilla is a U.S. permanent resident of
forty years who served in the U.S. military during Vietnam. He was charged with
felony drug trafficking, among other things. He asked his attorney if a guilty plea
would impact his immigration status, and his attorney told him he “did not have to
worry about immigration status since he has been in the country so long.” Padilla’s
attorney’s advice was incorrect and but for his appeal that he pled guilty in reliance
on his attorney’s advice, he would have been deported. While the Supreme Court did
not decide the ultimate issue of whether there was prejudice in this case, they did
grant a new entitlement under the Sixth Amendment that Justice Scalia in his dissent
terms a “Padilla warning” that now requires that where the law “is truly clear,” as the
court found in this case, “the duty to give correct advice is equally clear.” See also:
United States v. Vargaspuentes, 70 M.J. 501 (A.C.C.A. 2011) addressing the need to
properly advise in an immigration case. Because the court resolved the case on other
grounds, it did not substantively address counsel’s duty to investigate when a
Soldier’s birthplace is listed as outside the U.S. on the ERB, but noted the point in
passing.

United States v. Larson, 66 M.J. 212 (C.A.A.F. 2008). A defense counsel may
concede guilt on lesser charges to gain credibility on the main charge despite an
accused’s NG plea.

Psychotherapist-patient privilege. United States v. Paaluhi, 54 M.J. 181 (C.A.A.F.
2000). Trial Defense Counsel erroneously interpreted possible psychotherapist-
patient privilege in the military. The CAAF reversed lower court's judgment and set-
aside appellant's conviction and sentence, because defense counsel rendered
ineffective assistance in improperly evaluating military privilege law. The resulting
confession secured Paaluhi’s conviction. Without his confession there might have
been reasonable doubt as to his guilt.

A lawyer can provide adequate representation in a wholly novel field through necessary study
or consultation with a lawyer of established competence in the field in question.

If a lawyer becomes involved in representing a client whose needs exceed either the lawyer’s
competence or authority to act, the lawyer should refer the matter to another lawyer.
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5. Lawyers may give advice and assistance even if they do not have skill ordinarily required if
referral or consultation with another lawyer is impractical.

D. Diligence (Army Rule 1.3).

1. Lawyers must act with reasonable diligence and promptness.

a.

United States v. Gibson, 51 M.J. 198 (C.A.A.F. 1999). Civilian defense counsel
found ineffective where the CDC failed to pursue leads contained in the CID report
that was provided by the trial counsel. The accused was charged with rape and
adultery. The undeveloped information in the CID report included summarized
interviews with teachers and students at the 15 year old victim’s school, that she may
have alleged rape to distract school officials from her behavior, that she had a record
of exaggerating her sexual experience, that she related conflicting versions of the
alleged rape, and that she did not enjoy a good reputation for truthfulness.

Porter v. McCollum, 130 S. Ct. 447, 454 (2009). Attorney required to perform
adequate background investigation and present evidence in sentencing even if client
not helpful. Defendant’s status as a veteran and his struggles with posttraumatic
stress disorder and subsequent substance, as well as his impaired mental capacity and
abusive childhood is highly relevant mitigation evidence.

United States v. Boone, 42 M.J. 308 (Army Ct. Crim. App. 1996), rev’d 49 M.J. 187
(1998). In cases where the client has retained civilian defense counsel, military
defense counsel must not be lulled into inactivity and complete deference to their
civilian counterparts; military defense counsel are not relieved of professional or
ethical obligations to the client.

United States v. Sorbera, 43 M.J. 818 (A.F. Ct. Crim. App. 1996). Civilian defense
counsel whose advice to accused led to an additional charge provided incompetent
pretrial representation.

United States v. McDuffie, 43 M.J. 646 (A.F. Ct. Crim. App. 1995); see also ABA
Standard for Criminal Justice 4-4.3(b). Defense counsel has no professional
obligation as part of trial preparation to discuss pertinent evidentiary rules with a
witness.

Post-trial submissions. United States v. Johnston, 51 M.J. 227 (C.A.AF. 1999). The
record of trial was returned to the convening authority for a new recommendation and
action. The new post trial recommendation was served on the accused’s defense
counsel, who was then a civilian. Substitute counsel was not appointed. The new
recommendation was not served on the accused, nor did the defense counsel contact
the accused. No matters were submitted by the accused or counsel. The court found
the accused was not represented at a critical point in the proceedings against him in
violation of Article 27 (b).

United States v. Wean, 45 M.J. 461 (C.A.A.F. 1997). After post-trial 39a hearing,
MJ concluded, “the collective failings and inactions . . . resulted in representation of
the appellant that was lacking in legal knowledge, skill, thoroughness, and
preparation.”

United States v. Fordyce, 69 M.J. 501 (Army Ct. Crim. App. 2010). DC neglected to
advise on waiver and Post Trial and Appellate Rights (PTAR) form did not cover it.
The court has found this to be an ongoing problem and their “patience is at a limit.”
There was also question whether client consulted on clemency submissions. Court
highly encourages an accused co-sign R.C.M. 1105 and 1106 submissions, as well as
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2.

3.

putting it on the record the client has fully been advised of the post-trial submission
process. Court did not find counsel ineffective but found error in the post-trial
handling of the case because the court was not convinced the appellant was “afforded
a full opportunity to present matters to the convening authority.” Consequently, the
court set aside the action and returned it for a new one.

Qualifications of Counsel. United States v. Williams, 51 M.J. 592 (N.M.Ct.Crim.App.
1999). Appellant contended that his civilian defense counsel was ineffective per se
because he was on “inactive status” with respect to his admissions to practice law in
three states. The Navy- Marine Court disagreed and found nothing in R.C.M.
502(d)(3)(A) requiring the practitioner to be able to practice in the home state. 51
M.J. at 597. Counsel had submitted to the trial court various related documents to
include one affirming that he was a “lawyer in good standing” in the state of Iowa.
See also U.S. v. Morris, 54 MJ 898 (N.M.Ct.Crim.App. 2001). DC’s inactive status
with his state bar does not make him per se ineffective or deprive the appellant of the
right to counsel; U.S. v. Steele, 53 M.J. 274 (2000). CDC'’s inactive status with his
state bar does not make him per se ineffective or deprive the appellant of the right to
counsel.

Notification of requirement to register. United States v. Miller, 63 M.J. 452
(C.A.AF. 2006). Appellant averred that he was never told that pleading to an
offense of possessing child pornography would require him to register as a TX sex
offender. His failure to register led him to be incarcerated in TX. The court failed to
find IAC for failure to inform the accused. The court did specify for cases tried after
November 2006 that counsel must notify accused that any qualifying offense under
DODI 1325.7 (sex + violence or minority) requires sex offender registration.

Obligation to answer reasonable questions. United States v. Rose, M.J.
(C.A.AF.2012). IAC where defendant’s reasonable request for information
regarding sex offender registration went unanswered which resulted in accused
pleading guilty when he otherwise would not have if he had known the answer to his
question.

Lawyers must consult with clients as often as necessary.

A lawyer should carry through to conclusion all matters undertaken for a client.

E. The Lawyer as Advisor.

1.

A lawyer may refer to moral, economic, social, and political factors when rendering advice to
clients (Army Rule 2.1).

Purely technical legal advice may sometimes be inadequate.

b. For a discussion of some ways such “beyond the law” topics can be integrated into

client counseling, see these articles by CPT Evan Seamone: Attorney as First
Responder: Recognizing the Destructive Nature of Posttraumatic Stress Disorder on
the Combat Veterans’ Legal Decision-Making Process (202 Mil. L. Rev., 144-184
(2009)), Veterans’ Lawyer as Counselor: Using Therapeutic Jurisprudence to
Enhance Client Counseling for Combat Veterans With Posttraumatic Stress Disorder
(202 Mil. L. Rev., 185-257 (2009)), and Divine Intervention: The Ethics of Religion,
Spirituality, and Clergy Collaboration in Legal Counseling (29 Quinnipiac L. Rev.,
289-373 (2011)).

2. Lawyers must exercise independent judgment when advising a client (Army Rule 5.4).

3-7


http://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/TexasLawyersforTexasVeterans/AttorneysasFirst-RespondersArticle.pdf
http://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/TexasLawyersforTexasVeterans/AttorneysasFirst-RespondersArticle.pdf
http://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/TexasLawyersforTexasVeterans/AttorneysasFirst-RespondersArticle.pdf
http://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/TexasLawyersforTexasVeterans/Veterans%27LawyerAsCounselorArticle.pdf
http://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/TexasLawyersforTexasVeterans/Veterans%27LawyerAsCounselorArticle.pdf

Chapter 3
Professional Responsibility [Back to Beginning of Chapter]

a. Rule explicitly allows for individual representation when detailed or assigned.

b. Unfettered loyalty & professional independence to the same extent as lawyers in
private practice when assigned individual client.

F. Communication (Army Rule 1.4).

1. Lawyers have a duty to keep clients reasonably informed about the status of a matter and to
comply with client requests for information.

2. Lawyers also must explain matters to clients to permit them to make "informed decisions."
G. Confidentiality (Army Rule 1.6).

1. General rule. A lawyer shall not reveal any information relating to the representation of a
client.

a. Applies to all sources of information, not just that which comes from the client.
b. Applies to information obtained prior to formation of attorney-client relationship.

c. The duty of confidentiality continues after the lawyer-client relationship has
terminated.

d. The duty also applies to Army legal support personnel.
2. Exceptions to confidentiality.
a. A client may consent to disclosure of confidences (Army Rule 1.6(a)).

b. Disclosure may be impliedly authorized in order to carry out the representation
(Army Rule 1.6(a)). (See, e.g. United States v. Province, 45 M.J. 359 (C.A.A.F.
1997).

c. Disclosure is permitted to establish a claim or defense in a controversy with a client
(Army Rule 1.6(b)).

d. Intention to commit a crime.

(1) Army Rule 1.6(b) mandates disclosure of information a lawyer reasonably
believes necessary to prevent a client from committing a crime which is
likely to:

(a) result in imminent death or substantial bodily harm, or

(b) significantly impair the readiness or capability of a military
unit, vessel, aircraft, or weapon system.

(2) There is no authority for revealing information of other potential offenses or
past crimes under the Army Rules. Example: no obligation to reveal the
whereabouts of a fugitive nor to disclose the location of contraband. This
conforms to the ABA Rules; see ABA Formal Opinion 84-349 (1984).

e. Compare to Mil. R. Evid. 502 - Lawyer-Client Privilege.

(1) Protects against disclosure of privileged communication between attorney
and client.

(2) Does not protect against other disclosures (e.g., information gained from
sources other than the client).

(3) More narrow than Rule 1.6 (e.g., no restriction to just future crimes).
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H. Terminating the Relationship. (Army Rule 1.16)

1.

Notwithstanding any other provision of the rule, a lawyer shall continue the representation
when ordered to do so by a tribunal or other competent authority.

A lawyer SHALL seek withdrawal (or not commence representation) if -
a. the representation will violate the rules;

b. the lawyer’s physical or mental condition materially impairs her ability to represent
the client; OR

c. the lawyer is dismissed by the client.

A lawyer MAY seek withdrawal if it can be accomplished without material adverse impact to
the client’s interests OR -

a. the client persists in a course of action which the lawyer reasonably believes to be
criminal or fraudulent;

b. the client has used the lawyer’s services to perpetrate a crime or a fraud;

c. the client persists in pursuing an objective which the lawyer considers repugnant or
imprudent; OR

d. other good cause for withdrawal exists.

A lawyer must take reasonable steps to protect a client's interests upon termination of the
relationship (Army Rule 1.16).

Steps should include giving notice to the client, allowing time for employment of other
counsel, and surrendering all papers and property.

United States v. Spriggs, 52 M.J. 235 (C.A.A.F. 2000). TDS counsel represented Spriggs at a
prior court-martial resulting in an acquittal. After additional charges were preferred,
including perjury charges from his first court-martial, appellant made an IMC request for his
first DC. DC had left active duty. The CAAF ruled that release of the TDS counsel from
active duty constituted good cause for severance of the attorney-client relationship.
Additionally, appellant did not establish that there was an ongoing attorney-client
relationship. But see United States v. Hutchins, 69 M.J. 282 (C.A.A.F. 2011). Court faulted
the judge for not establishing reason for DC withdraw prior to DC resigning from military
service after being part of the trial defense team for a year. The court found there was not a
knowing release and allowing the DC to EAS (ETS in the Army) because he had completed
his commitment did not constitute “good cause.” Unlike NMCCA, however, CAAF was
unwilling to presume prejudice and did not set aside the findings or approved sentence.
CAAF has further opined, in the matter of Frank D. Wuterich, Appellant CCA 200800183,
that in the event of a termination, particularly where there is a conflict involved, the military
judge should ensure there is a verbatim transcript that reflects the facts, nature, type, and
source of the conflict.

I. Fees and Self-Referral (Army Rule 1.5).

1.

A lawyer shall not accept a gratuity, salary or other compensation from a client for services
performed as an officer of the U.S. Army.

A lawyer shall not receive compensation for making a referral of a client to a private
practitioner.
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3. A legal assistance attorney shall not receive any actual or constructive compensation or
benefit for referring to a private-practitioner (including himself) a matter the lawyer first
became involved with in a military legal assistance capacity. Comment to Army Rule 1.5;
see also AR 27-3, para. 4-7d & d(1).

a. Does not subsequently prohibit a reserve component lawyer from representing
military personnel or dependents in a private capacity so long as the representation
does not concern the “same general matter” that the attorney provided legal
assistance on. AR 27-3, para. 4-7d(2) & (3) “Same general matter” means

(1) One or more types of cases within any one of the ten categories of legal
assistance; OR

(2) Which arises out of the same factual situation or course of events.

b. Prohibits lawyer from using official position to solicit or obtain clients for private
practice.

J. Conflicts of Interest (Army Rules 1.7, 1.8 & 1.9).

1. Directly adverse to the current client. A lawyer shall not represent a client if the
representation of the client will be directly adverse to another client unless:

a. The lawyer reasonably believes the representation will not adversely affect the other
relationship, and

b. Each client consents after consultation (Army Rule 1.7(a)).

c. Ifaconflict develops after representation has been undertaken, the attorney must seek
to withdraw. The Army Rules adopt an objective approach. Relevant factors in
determining whether multiple representation should be undertaken include:

(1) duration and intimacy of the lawyer's relationship with the clients involved,
(2) likelihood actual conflict will arise, and
(3) likely prejudice to the client if conflict does arise.
d. Potential conflicts in legal assistance:
(1) Estate planning.

(2) Debtor-creditor and seller-purchaser. Compare Atlantic Richfield Co. v.
Sybert, 456 A.2d 20 (1983) (no conflict) with Hill v. Okay Construction Co.,
252 N.W. 2d 107 (1977) (conflict).

(3) Domestic relations. Coulson v. Coulson, 448 N.E.2d 809 (1983); [shmael v.
Millington, 241 Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966).

e. Potential conflict in criminal practice -- representing multiple accused.

(1) Ordinarily a lawyer should refuse to act for more than one of several co-
defendants (Comment to Army Rule 1.7). See Standards for Criminal Justice
4-3.5(b).

(2) Consult Army Regulation 27-10 and US Army Trial Defense Service
Standard Operating Procedures before handling a co-accused situation.
Generally:

(2) Co-accused will initially be contacted by separate defense
counsel.
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2.

(b) Co-accused may submit request for the same individual
military counsel.

(©) Chief, USATDS decides whether to grant the request. No
request will be granted unless each co-accused has signed a
statement reflecting informed consent to multiple
representation and it is clearly shown that a conflict of
interest is not likely to develop.

Representation materially limited. A lawyer is also precluded from representing a client if
the representation would be materially limited by the lawyer's responsibility to another client,
a third party, or by the lawyer's own interests (Army Rule 1.7(b)). Example: Defense
counsel materially limited by loyalty to Army. United States v. Bryant, 35 M.J. 739
(A.C.M.R. 1992).

a. A possible conflict does not preclude representation.

b. Representation is permitted if the lawyer reasonably believes that it will not be
adversely affected by the interest and the client consents after consultation.

Business transactions. A lawyer shall not enter into a business transaction with a client
(Army Rule 1.8).

Former client. A lawyer who has represented a former client shall not thereafter represent
another person in the same matter or use information to the disadvantage of a former client
(Army Rule 1.9).

K. Imputed Disqualification (Army Rule 1.10).

1.

Lawyers working in the same military law office are not automatically disqualified from
representing clients with conflicting interests. A functional analysis is required (Army Rule
1.10. Compare ABA Model Rule 1.10.)

Army policy may discourage representation of both parties in certain instances, e.g. AR 27-
3, para. 4-9c. (Representation of both parties in a domestic dispute discouraged).

V. THE LAWYER AS AN ADVOCATE.
A. Disclosure of Adverse Legal Authority (Army Rule 3.3).

1.

A lawyer shall not knowingly fail to disclose to the tribunal, legal authority in the controlling
jurisdiction, known to the lawyer to be directly adverse to the position of the client and not
disclosed by opposing counsel.

A lawyer should disclose authority from a collateral jurisdiction if the judge "would
reasonably consider it important to resolving the issue being litigated." (Comment to Army
Rule 3.3). ABA Formal Opinion 280 (1949); ABA Informal Opinion 84-1505 (March 1984).

Disruption of the Tribunal (Army Rule 3.5(c)).

Expressing Personal Opinion at Trial (Army Rule 3.4(e)).
D. Trial Publicity (Army Rule 3.6).

1.

2.

A lawyer shall not make public statements that will have a substantial likelihood of
prejudicing a proceeding. See Gentile v. Nevada State Bar, 111 S. Ct. 2720 (1991).

Other publicity considerations.
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3.

a. TJAG Memorandum on Relations with News Media - OSJA attorneys must get
approval from their SJA before any information is released to the media.

b. USATDS SOP - Defense counsel must consult with their Regional Defense Counsel
and the Office of the Chief, TDS, prior to release. The ultimate decision to release
information rests with the defense counsel, however.

Information that is releasable is listed at Rule 3.6(c).

E. Ex Parte Discussions with Military Judge and Panel Members (Army Rule 3.5).

1.

A lawyer shall not communicate ex parte with a judge or juror except as permitted by law.
See United States v. Copening, 34 M.J. 28 (C.M.A. 1992); United States v. Hamilton, 41 M.J.
22 (C.M.A. 1994).

It is unprofessional conduct for a prosecutor to engage in unauthorized ex parte discussions
with or submission of material to a judge relating to a particular case that is or may come
before the judge (Standards for Criminal Justice 3-2.8(c)).

F. Prosecutorial Disclosure (Army Rule 3.8(d)).

1.

A lawyer prosecuting a criminal case shall make timely disclosure to the defense of all
evidence or information known to the lawyer that tends to negate the guilt of the accused or
mitigates the offense, and, in connection with sentencing, disclose to the defense all
unprivileged mitigation information known to the lawyer.

This is commonly referred to as “Brady” material and failure to turn it over is a “Brady
Violation” after the case Brady v. Maryland, 373 U.S. 83 (1963).

G. Handling Evidence or Contraband (Army Rule 3.4(a)).

1.

If the client informs the lawyer of the existence of the evidence but does not relinquish
possession.

a. Lawyer should inform the client of the lawyer's legal and ethical obligations
regarding the evidence.

b. Lawyer should refrain from either taking possession or advising the client what to do
regarding the evidence.

If the lawyer receives the evidence or contraband.
a. A lawyer shall not --
(1) Unlawfully obstruct another party's access to evidence

(2) Unlawfully alter, destroy or conceal a document or other material having
potential evidentiary value or

(3) Assist another person to do so.

b. A lawyer who receives an item of physical evidence implicating the client in criminal
conduct shall disclose the location of or shall deliver that item to proper authorities
when required by law or court order (Comment, Army Rule 3.4(a)). United States v.
Rhea, 33 M.J. 413 (C.M.A. 1991) (defense counsel have a duty to surrender evidence
which implicates their clients to prosecution). But see also United States v. Province,
45 M.J. 359 (1997) (no duty where Government has equal access to evidence).

c. Ifalawyer receives contraband, the lawyer has no legal right to possess it and must
always surrender it to lawful authorities (Comment, Army Rule 3.4).
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d. Ifalawyer receives stolen property, the lawyer must surrender it to the owner or
lawful authority to avoid violating the law (Comment, Army Rule 3.4).

e. Concealment, destruction, alteration, etc. could be a violation of UCMJ art. 134,
Obstruction of Justice.

3. Ifthe lawyer discloses the location of or delivers an item of physical evidence to proper
authorities, it should be done in a way designed to protect the client's interests, including -

a. Client's identity.
b. Client's words concerning the item.
c. Client's privilege against self-incrimination.
d. Other confidential information.
4. Advice on handling evidence or contraband:
a. Do not accept the item!!

b. Advise the client of the consequences of continued possession and voluntary turn-in.
Do not advise the client of what to do regarding the evidence. Also advise the client
of the lawyer's obligations regarding the evidence.

c. Ifpossession cannot be avoided, turn it over to the proper authorities.
(1) Don't dispose of it or conceal it.
(2) Don't destroy or alter the evidentiary quality.

(3) Upon turn-in, refuse to disclose client identity and circumstances of your
possession to the extent permitted by applicable case law.

H. Client Perjury (Army Rule 3.3; ABA Formal Opinion 87-353 (1987)).

1. A lawyer who knows that his client intends to testify falsely should (must under ABA formal
opinion):

a. Advise the client not to do so and explain the consequences of doing so, including the
lawyer's duty to disclose.

b. Attempt to withdraw (if the lawyer's efforts to dissuade the client from testifying
falsely are unsuccessful).

c. Limit examination to truthful areas.
d. Ifnot possible, disclose to the tribunal the client's intention to commit perjury.
e. A lawyer who knows that the client has already testified falsely must:

(1) Persuade the client to rectify it.

(2) Disclose the perjury if unsuccessful.

f. A lawyer "knows" that a client intends to testify falsely if the accused has admitted
facts to the lawyer which establish guilt and the lawyer's independent investigation
establishes that the admissions are true, but the accused insists on testifying
(Comment, Army Rule 3.3).

2. United States v. Baker, 65 MJ 691 (C.A.A.F. 2007). Provides additional nonbinding
guidance on how defense counsel and military trial judges should handle issues of client
pe