Contracting Officer

Termination for Convenience (T4C)  
Quick Reference
(12 Dec 2011)

What is T4C? 
Termination for Convenience is unique to government contracts.  It allows the Government to “unilaterally” terminate a contract when such action is determined to be in the best interest of the Government. 

When to T4C or De-Scope
· When the supplies/services, for which we contracted, are no longer required
· When requirements change (reduced)

· When contract funds are not available 

Which Agency Handles the Termination?
· Rules of Thumb:

· Contracts administered by DCMA are normally settled (during the termination) by DCMA
· DCMA will not issue the termination notice, although if requested, will do the confirming modification 
· Contracts awarded or administered by AF activities – will be terminated by AF activities 
·  AF activities may request DCMA to handle termination of a contract not administered by DCMA.  (Attachment C)
· DCMA does not handle:
· Construction contract terminations
· Operational (Base-Level) contract terminations
Operational (Base-Level) Termination Process
· CO executes the entire termination process – consults with acquisition team, notifies the contractor, obtains reviews and clearances, negotiates contractor proposed settlement, de-obligates funds, documents file, and closes contract
Assigning the Settlement to DCMA
· CO may retain settlement authority or request DCMA to handle 

· If assigned to DCMA - use list of DCMA offices in Attachment C  (See DCMA termination process, on page 3)

CO Considerations
· CO determines and documents whether to terminate (partial or total) under the T4C Clause or to de-scope under the Changes clause

· Pricing formulas, claims processing, cost recovery, settlement procedures, and inventory disposition are handled differently under the T4C and Changes clauses
· T4C clause is normally used for major deletions, and identifiable work tasks

· The Changes clause is normally used for minor variations and work deletion by changing the specification (FAR 43)
· CO considers the following:
· Is termination in the best interests of the Government?
· If the cost to terminate exceeds the cost to complete the contract, do not terminate 
· If the undelivered balance of the contract is $5,000 or less - do not terminate - allow contract to run to completion
· Do you have reason to believe Contractor would accept a no cost-termination? If so, pursue it. (If contract is new, contractor may not have incurred costs yet)
· Can you can de-scope rather than partially terminate? (It is an easier process)

· Can you convert contract to FFP prior to termination? (It will be easier to close)

· Legal review of the decision to T4C is mandatory
T4C Clauses 
· FFP Contracts:  Use clauses: 52.249-1, 2; 52.249-3 (Construction); 52.249-4 (Services); 
52.249-5 (Nonprofit); 52.249-7 (A&E) 
· Commercial Contracts:  Use clauses: 52.212-4, 52.213-4 

· Cost Reimbursement Contracts:  Use Clause 52.249-6 (can also be used in default terminations), and 252.249-7000

· The T4C Clause, in some circumstances, may be  incorporated in a Government contract, even if the contract does not contain the clause

Status Report
· DD Form 1598 – TCO will provide CO status reports regarding settlement negotiations (30 days after termination notice, semiannually and within 30 days of closure)
· Termination Authority Template 
Notifications – Congressional & Department of Labor
· 100 or more contractor employees impacted?  If termination results in the employment reduction of 100 or more contractor employees, Congress must be notified.  
(DFARS 249.7001, PGI 249.7001, AFFARS 5349.7001)
· Note:  Termination must be cleared through SAF/AQC.
· Major defense program termination?  Notify the Secretary of Labor.
(DFARS 249.7003 & AFFARS 5349.7003)
Notification to Contractor 
· CO issues the Termination Notice – Certified Mail, Receipt required 

· Sample Notice of Termination and detailed Instructions to Contractor (Attach. A)
· See notice requirements in FAR 49.102, and FAR 49.6 for forms and formats
· SF 30 is used for settlement 

Document the File
· Develop a case file (also called a docket file) FAR 49.105-3
· Mark file folder: 

· Outside -   Contract Number, Contractor Name, Docket Number 

· Inside - left side of folder, indicate Contract Price of Items Terminated (CPIT), date terminated, date assigned

· Termination Authority Template & Notice of the Termination -  right side
· CO closes the case file for the T4C, when all settlement actions have been completed  
·  File folder should be marked "CLOSED" and provide date the file was closed  
· CO retains the case file in a closed status at least six months beyond completion date  
· Case file is sent to the staging area with the contract to which it pertains
 Confirming Modification 
· Use SF 30 
· Ensure unliquidated funds for the terminated portion (required for settling contractor's claim) are available but separate from funds required to complete contract
· Sample Termination Modification (Attachment B)
De-obligating Funds
· CO/TCO will determine an initial estimate of the termination settlement cost within 30 days of termination  
· If terminated contract was unpriced, the estimated termination cost is considered the CPIT
· Upon receipt of estimated cost, CO de-obligates via SF30 any funds not needed for settlement 

· Amount de​obligated should be subtracted from the CPIT 
Final Settlement Modification
· When CO/TCO and contractor have reached agreement on termination claim:

· TCO may, with CO approval, issue the settlement modification, or  

· TCO may issue a settlement agreement modification that does not release funds, and

· CO will issue a modification releasing the last of the excess funds from the contract
· Note:  It is a CO responsibility to ensure the amount released is accurate
DCMA Termination Process
· CO forwards the Termination Notice and related documents to TCO

· TCO prepares the docket in Termination Automated Management System (TAMS) 

· If no-cost termination
· TCO issues bilateral modification (within 120 days) or 

· TCO issues Determination (non-appealable) (FAR 49.206-1)

·  If cost settlement is required 

· Contractor submits settlement proposal

· Government evaluates proposal - TCO, legal, technical, auditors 

· TCO negotiates settlement – TCO or CO issues bilateral modification

· TCO provides status reports

· TCO closes docket and forwards file to CO

Contractor Recovery in Termination Settlements

· The contractor’s recovery is based on incurred costs plus a reasonable amount of profit. CO should pay a “fair and reasonable” profit on costs incurred, in the performance of the work terminated. (See FAR 49.202 for factors to consider)

· Recovery cannot include:

· More than the “total contract price” under a fixed-price contract excluding settlement expenses
· Post-termination overhead in contracts terminated in their entirety
· Anticipatory/future profits or consequential damages
· On cost-type contracts the Limitation of Funds/Limitation of Costs (LOF/LOC) clauses prevail inclusive of settlement expenses.  However any actions directed must be funded.

· Contractor can recover costs continuing, after termination, only if every reasonable effort is made to discontinue those costs (FAR 31.205-42(b))

· FAR 49.203 provides guidance on recovery if contractor would have incurred loss had the entire contract been completed

Negotiation with Contractor on Final Settlement

· Negotiation should be fair and prompt (FAR 49.103)

· Use cost principles and procedures in FAR Part 31 to determine termination settlement costs (FAR 49.113)

· If no agreement is reached on settlement, the CO can issue a unilateral settlement determination. (FAR 49.109-7 and 52.249-2(g))
References and Commonly-Used Termination Clauses
FAR Part 49 - Termination of Contracts 
DFARS 249 - Termination of Contracts

AFFARS MP 5349
DCMA Termination for Convenience Guidebook 
FAR Part 12.403 – Termination of Commercial Contracts
T4C Clauses:

52.212-4 – Contract Terms and Conditions – Commercial Items, Paragraph (l) Termination for the Government’s Convenience 

52.249-1 – Termination for Convenience of the Government (Fixed-Price) (Short Form)

52.249-2 – Termination for Convenience of the Government (Fixed Price)

52.249-3 – Termination for Convenience of the Government (Dismantling, Demolition….)
52.249-4 – Termination for Convenience of the Government (Services) (Short Form)

52.249-5 – Termination for Convenience of the Government (Educational and Other Nonprofit Institutions)

52.249-6 – Termination (Cost-Reimbursement)

52.249-7 – Termination (Fixed-Price Architect-Engineer)

252.249-7000 - Special Termination Costs 
252.249-7002 – Notification of Anticipated Contract Termination or Reduction 

ATTACHMENT A

252.249-7002 – Notification of Anticipated Contract Terminations or Reduction
	
[image: image1.wmf] 

 


	DEPARTMENT OF THE AIR FORCE

XXXXXXXXXXXXX
XXXXXXXXXXXXXXX
	



Date

MEMORANDUM FOR:

Attn: 

FROM: 

SUBJECT: Contract #
1.  This contract is terminated (completely or partially) for the Convenience of the Government in accordance with FAR 52.249-1.  Effective immediately, upon receipt of this notice terminate either entire contract or specific CLINs:
CLIN QTY NOUN
NSN

XXXX
XX ea
XXXXXXXXX
XXXX-00-XXX
2.  Stop all work immediately, terminate subcontracts, and place no further orders except to the extent necessary to perform any portion of the contract not terminated, or that which you or the subcontractor wish to retain and continue for your own account.  Direct all of your subcontractors and suppliers to act similarly.  Detailed instructions are provided in the attachment.
3.  Request you acknowledge receipt of this termination notice, by signing below and faxing a copy with your signature to (XXX) XXX-XXXX.  A modification confirming this termination will follow.  
4.  Our point of contact for this action is the undersigned at (XXX) XXX-XXXX.
_____________________________
Contracting Officer

Attach: Instructions to Contractor

cc:  XXXXXX 
DFAS/XXXX
 (Received by)           (Date)
(Firm)

Instructions to Contractor

Regarding the “Termination for Convenience” of the Government of the contract (or portion of the contract) cited on the previous page, you are directed to take the following steps, in accordance with FAR 49.601-2:

· Cessation of Work and Notification to Subcontractors:

1.
Stop all work, make no further shipments, and place no further orders relating to the contract, except for: (a) the continued portion of the contract, if any; (b) work-in-process or other materials that you may wish to retain for your own account; or (c) work-in-process that the Contracting Officer (CO) authorizes you to continue for reasons of safety, to clear or avoid damage to equipment, to avoid immediate complete spoilage of work-in-process having a definite commercial value, or to prevent any other undue loss to the Government.   If you believe such authorization is necessary or advisable, you should immediately notify the CO, by telephone or personal conference and obtain instructions.
2.
Keep adequate records of your compliance with Paragraph # 1 of this section, showing (a) the date you received the Notice of Termination; (b) the effective date of the termination; and (c) the extent of completion of performance as of the effective date.
3.
Furnish a notice of termination to each immediate subcontractor and supplier that will be affected by this termination.  In the notice (a) specify your Government contract number; (b) state whether the contract has been terminated completely or partially; (c) provide instructions to stop all work, make no further shipments, place no further orders, and terminate all subcontracts under the contract, subject to the exceptions in Paragraph # 1 of this section, (d) provide instructions to submit any settlement proposal promptly; and (e) request that similar notices and instructions be given to their immediate subcontractors and suppliers.
4.
Notify CO of all pending legal proceedings that are based on subcontracts or purchase orders under the contract, or in which a lien has been or may be placed against any assets that are being reported to the Government as termination inventory.  Promptly notify the CO of any such proceedings that are filed after receipt of this Notice.
5.
Take any other action required by the CO or under the Termination clause in the contract.

· Termination Inventory

1.
As instructed by the CO, transfer title of, and deliver to the Government, all termination inventory of the following types or classes, including subcontractor termination inventory that you have the right to take: (Contracting Officer is to insert proper identification of the inventory or write "None"; .
2.
To settle your proposal, it will be necessary to establish that all prime and subcontractor termination inventory has been properly accounted for.  For detailed information, see FAR Part 45.

· Settlements with Subcontractors

You remain liable to your subcontractors and suppliers for proposals arising because of the termination of their subcontracts or orders.  You are requested to settle these settlement proposals as promptly as possible.  
For reimbursement by the Government, settlements will be governed by the provisions of FAR Part 49.

· Completed End Items

1.
Notify the Contracting Officer of the number of items completed under the contract and still on hand, and arrange for their delivery or other disposal (see FAR Part 49.205).
2.
Invoice acceptable completed end items under the contract in the usual way and do not include them in the settlement proposal.

· Patents

If required by the contract, promptly forward to the Contracting Officer: (a) disclosure of all inventions, discoveries, and patent applications made in the performance of the contract, and (b) instruments of license or assignment on all inventions, discoveries, and patent applications made in the performance of the contract.

· Employees Impacted by this Action
1.
If this termination, alone or together with other outstanding terminations, will necessitate a significant reduction in your work force, you should: 
 (a)  Promptly inform the local State Employment Service of your reduction-in-force schedule in numbers and occupations, so that the Service can take timely action in assisting displaced workers; 
 (b)  Give affected employees the maximum practical advance notice of the employment reduction and inform them of the facilities and services available to them through the local State Employment Service offices; 
 (c)  Advise affected employees to file applications with the State Employment Service to qualify for unemployment insurance, if necessary; 
 (d)  Inform officials of local unions, having agreements with you, of the impending reduction-in-force;  
 (e)  Inform the local Chamber of Commerce and other appropriate organizations which are prepared to offer practical assistance in finding employment for displaced workers of the impending reduction-in-force.

2.
If practicable, urge subcontractors to take similar actions to those described in Paragraph # 1 of this section.

· Administrative


The contract administration office, identified in the contract, will identify the Contracting Office which will be in charge of the settlement of this termination and which will, upon request, provide the necessary settlement forms.  

Matters not covered by this notice should be brought to the attention of the CO, who issued and signed this termination for convenience.
Attachment B

Confirming Modification
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Attachment C

Termination Settlement Offices
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