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		 Terminations JAOAC (Eberle)
		 
		 
		 
		 
		 
	
	 
		 How the Government  Terminates Contracts
		 How the Government 
Terminates Contracts  Maj  Janet EberleChapters 24 & 25 
		 Hello, my name is Maj Janet Eberle.  Today we will be talking about contract terminations.  This will cover Chapters 24 &amp; 25 of your Contract Attorney Deskbook.<br>
		 
	
	 
		 Roadmap
		 Roadmap Termination for Convenience (T4C)Termination for Default (T4D)Fiscal Implications of T4C and T4D  
		 We will begin by discussing Termination for the Convenience of the Government (commonly abbreviated as T4C).  Then we will discuss Termination for Default (commonly abbreviated as T4D).  Finally, we will discuss the fiscal implications of both Terminations for Convenience and Terminations for Default.<br>
		 
	
	 
		 
		          Formation                    Publicize Acquisition
Planning Define
Requirements [Discussions] Protests Award Evaluation Administration ChangesDisputesClose-out or
TerminationInspection &
Acceptance  Fiscal
Law Special
Topics  Procurement
Integrity Solicitation  
		 <br><i>18</i><br><br><br><br><i>18</i><br><br><br><br><i>18</i><br><br><br><br><i>13</i><br><br><br>In terms of our acquisition planning process, we are at the end.  We have defined our requirements, gone through our acquisition planning to determine what method of contracting and type of contract we will use.  We have publicized our requirement on FedBizzOps, received bids, proposals, or quotes from our potential contractors.  Evaluated them, possibly conducted discussions.  Awarded the contract and dealt with any protests, changes, or disputes.  And now, possibly noting an issue through the inspection and acceptance process, or because we no longer need the goods or services, we are considering terminating the contract for default of the government’s convenience.<br><br>
		 
	
	 
		 Historical Development of T4C
		 Historical Development of T4C    
		 Best way for K to end is what we call full performance.  In govt best interest to close out, get a waiver<br>But there are occasions when, during contract performance, the government decides that it no longer wants the contractor to perform.  <br>This could be for a variety of reasons:<br>no longer have a requirement for the item<br>lack of money, etc.<br>poor performance by the contractor<br>Ct &amp; Brd always recognized the government's <u>inherent right as the sovereign</u> to <u>cancel its contractual obligations</u>.  So to that extent it's good to be king.  But...<br>In contract law, when one party to breaches the K, he needs to make the non-breaching party whole, i.e., put the non-breaching party in as good a position as if the breaching party had fully performed = Anticipatory profits or lost profits – profits on work that has not been done.<br>PROBLEM:  During WWII, the government was providing a massive amount of war supplies to our forces and to our allies.  To do this, we had a large amt of K for the production/supply of war materials.  Officials in Washington started to get concerned... what if the war ended sooner than expected?  We'd have a significant amount of K that we need to cancel, and would have to pay breach damages for them.<br>SOLN:  So Congress came up with an idea... what we'll do is put a clause in the contract that says that we have a right to T4C.  If terminate, no breach b/c contractual right.  We’ll pay Kor <u>incurred costs</u>, <u>profit on work done</u>, and <u>settlement expenses</u>.  But we won't pay profit on work not done. <br><br><br><i>The contractor community is not fond of inherent government right.  In fact, contractors have argued unsuccessfully for decades that the right to T4C means that consideration is lacking.  They argue that because </i><i>govt</i><i> can walk away from the deal, the </i><i>govt</i><i> has made an illusory promise.  </i><br><i></i><br>Important: FAIRNESS<br><br>
		 
	
	 
		 Resources
		 Resources Deskbook: Chapters 24 and 25FAR:Part 49, Termination of ContractsPart 52, Clauses—52.24952.213-4 (Simplified Acquisitions)52.212-4 (Commercial Items)    
		 Your resources for terminations include Chapters 24 &amp; 25 of the Contract Attorney Deskbook.  Additionally, FAR Part 49 governs Terminations of Contracts, both for convenience and default.  Since terminations is covered by FAR Part 49, the termination clauses are located at FAR 52.249.  Additionally, when you are dealing with simplified acquisition procedures and commercial items, they have simpler clauses so terminations for both are found in their general contract terms and conditions clauses listed on the slide.<br><br><b>Why are these clauses important?</b>  If your contracting officer is contemplating a termination for convenience you should look to the contract to see which clause is implicated.  These will tell you<br>-   What happens to the supplies and parts that were acquired for work in progress?<br>Whether the KO need to issue a stop work order?<br>Who informs the subcontractors?<br>When the settlement proposal has to be submitted?<br>And it explains the monetary remedy<b></b><br><br><br>
		 
	
	 
		 Decision to T4C
		 Decision to T4C FAR 49.101(b): “The contracting officer shall terminate contracts, whether for default or convenience, only when it is in the Government’s interest.”Unilateral right of the government 
		 <br>But for T4Cs, there is only one factor:  that the KO determines that T4C is in the government's interest.  And there's no guidance as to what that means.  So as you can see, it's a very broad right.  It’s a unilateral right of the gov’t so there’s no duty to terminate when it would be in the Ktr’s best interest.<br><br>
		 
	
	 
		 When You Shouldn’t T4C
		 When You Shouldn’t T4C FAR 49.101 No-cost settlement would workGovernment property not furnishedUndelivered balance < $5,000Really $$ is higherConsider litigation costs  
		 But the FAR does provide some negative guidance -- there are a couple of circumstances where a KO cannot or should not T4C:<br>If contractor will agree to a no-cost settlement.<br>-must be known the Ktr will accept; no government property furnished; no outstanding payments, debts due the Gov’t or other Ktr obligations<br>* keep in mind that settling T4C is expensive and time consuming.<br>2. If there is de minimus work left on the contract (&lt; $5,000), it's cheaper to just pay it (let the K run to its end).<br>* And it's better than spending months in settlement and then litigating quantum in a T4C scenario.<br>* In practice, the number is much larger than $5,000.<br><u></u><br>If contractor is close to finishing, just let him finish.<br><br>
		 
	
	 
		 T4C - Burden
		 T4C - Burden Recognize broad right of government to T4CFor T4C = Breach of K, Contractor must prove:Bad faith, orClear abuse of discretionClear and convincing or highly probable evidence 
		 Courts and boards are going to be very deferential to the KO's decision to T4C, because they recognize that the govt's right to T4C is very very broad.<br>But there is one line we can’t cross: bad faith.  Or clear abuse of discretion (arbitrary or capricious).  <br>That's very hard to show, because KO has a great amount of discretion – "in the government's interest" – and it's hard to show that there was a lack of a reasonable basis for the decision.  But it's possible, if you have circumstances where a govt official (for whatever reason) didn't have much discretion.  Or if the there was a violation of statute – that can be enough to show arbitrary and capricious.<br>Recent decision: <u>Sigal</u><u> Construction Co.</u>, CBCA No. 508 (2010) – termination simply to get the item at a lower price may amount to bad faith<br><br>But it's not much easier to show bad faith.<br>* First of all, there's a presumption that govt officials act in good faith.  Occasionally that’s an absurd assumption, but it’s very helpful in litigation.<br>* To overcome that presumption, it used to be (for 50 years) stated that you need "well-nigh irrefragable proof," tantamount to evidence of specific intent to injure the contractor.<br>* Just a few years ago, the Federal Circuit in Am-Pro go tired of trying to pronounce irrefragable and decided to clarify what that standard really was, and decided that between the 3 normal standards of proof, this one is closest to "clear and convincing evidence," and that's what's really required to overcome the presumption that the government acts in good faith.  <br>* In that case, the contractor believed that the government was supposed to pay for lunch breaks and the two fifteen-minute breaks that Am-Pro was required to provide each guard under the contract, during which time the contractor would have another guard fill in for the guard on break or pay overtime to a guards who worked through his break.  The KO believed that was already part of the contract price.  When the parties discussed the issue, the KO notified Am-Pro that she would have to consider the pending breaker issue when deciding whether to exercise options on the contract, and allegedly stated that if Am-Pro chose to file a formal claim, she would promptly disapprove it and that, if Am-Pro thereafter appealed her decision, the CO would cancel and re-solicit the existing contract.   The contractor submitted the claim, the KO denied it, and allegedly the KO reiterated that appealing the KO’s decision would result in the termination of the contract and "adversely impact [the contractor’s] ability to contract with other agencies of government . . . ." The contractor decided not to appeal, and signed a release of claims on that issue.  Six years later, the contractor appealed, alleging that the release of claims was done under duress.<br>The court went on to find that in that particular case,  the allegation of bad faith fell short of the "clear and convincing or highly probable (formerly described as well-nigh irrefragable) threshold.“<br>“Well-nigh irrefragable” proof similarly refers to evidence that “cannot be refuted or disproved; incontrovertible, incontestable, indisputable, irrefutable, undeniable (said of a statement, argument, etc., or the person who advances it.)” Oxford English Dictionary 93 (2d ed.1991) (defining “irrefragable”). Am-Pro Protective Agency, Inc. v. U.S., 281 F.3d 1234 (C.A.Fed.,2002.)<b></b><b><br></b><br><br>
		 
	
	 
		 T4C - Bad Faith
		 T4C - Bad Faith Proof of :Specific intent to injure the plaintiffMaliceDesignedly oppressive conductPresumption is that KOs act conscientiously  
		 Courts and boards are going to be very deferential to the KO's decision to T4C, because they recognize that the govt's right to T4C is very very broad.<br>But there is one line we can cross: bad faith.  Or clear abuse of discretion (arbitrary or capricious).  <br>That's very hard to show, because KO has a great amount of discretion – "in the government's interest" – and it's hard to show that there was a lack of a reasonable basis for the decision.  But it's possible, if you have circumstances where a govt official (for whatever reason) didn't have much discretion.  Or if the there was a violation of statute – that can be enough to show arbitrary and capricious.<br>Recent decision: <u>Sigal</u><u> Construction Co.</u>, CBCA No. 508 (2010) – termination simply to get the item at a lower price may amount to bad faith<br><br>But it's not much easier to show bad faith.<br>* First of all, there's a presumption that govt officials act in good faith.  Occasionally that’s an absurd assumption, but it’s very helpful in litigation.<br>* To overcome that presumption, it used to be (for 50 years) stated that you need "well-nigh irrefragable proof," tantamount to evidence of specific intent to injure the contractor.<br>* Just a few years ago, the Federal Circuit in Am-Pro go tired of trying to pronounce irrefragable and decided to clarify what that standard really was, and decided that between the 3 normal standards of proof, this one is closest to "clear and convincing evidence," and that's what's really required to overcome the presumption that the government acts in good faith.  <br>* In that case, the contractor believed that the government was supposed to pay for lunch breaks and the two fifteen-minute breaks that Am-Pro was required to provide each guard under the contract, during which time the contractor would have another guard fill in for the guard on break or pay overtime to a guards who worked through his break.  The KO believed that was already part of the contract price.  When the parties discussed the issue, the KO notified Am-Pro that she would have to consider the pending breaker issue when deciding whether to exercise options on the contract, and allegedly stated that if Am-Pro chose to file a formal claim, she would promptly disapprove it and that, if Am-Pro thereafter appealed her decision, the CO would cancel and re-solicit the existing contract.   The contractor submitted the claim, the KO denied it, and allegedly the KO reiterated that appealing the KO’s decision would result in the termination of the contract and "adversely impact [the contractor’s] ability to contract with other agencies of government . . . ." The contractor decided not to appeal, and signed a release of claims on that issue.  Six years later, the contractor appealed, alleging that the release of claims was done under duress.<br>* The court went on to find that in that particular case,  the allegation of bad faith fell short of the "clear and convincing or highly probable (formerly described as well-nigh irrefragable) threshold."<br><br>
		 
	
	 
		 T4C - Abuse of Discretion
		 T4C - Abuse of Discretion KO’s decision cannot be arbitrary and capricious4 FactorsEvidence of subjective bad faith by gov’tLack of reasonable basis for decisionAmount of discretion given to gov’t officialProven violation of applicable statute or reg 
		 To show that a KO abused their discretion, the Ktr must show the decision to T4C was arbitrary and capricious.  There are four factors in analyzing the KO’s discretionary decision:<br>1-evidence of a subjective bad faith on the part of the government official<br>2-lack of a reasonable basis for the decision<br>3-the amount of discretion given to the government official; i.e., the greater the discretion granted, the more difficult it is to prove that the decision was arbitrary and capricious<br>4-proven violation of an applicable statute or regulation.  This on its own can be enough to show that the conduct was arbitrary and capricious<br>
		 
	
	 
		 Effect of Improper T4C
		 Effect of Improper T4C Government breach of contract!Contractor entitled to breach damages:“as good a position as . . . had the breaching party fully performed”Anticipatory profits!  
		 If the government terminates a contract in bad faith, the government may be held liable for breach of contract damages.  That includes anticipatory profits.  In essence, when the government acts in bad faith, we lose the protections that are granted it under the T4C clause.  <br>
		 
	
	 
		 Contract Provisions  &   The Christian Doctrine
		 Contract Provisions

& 

The Christian Doctrine 
		 <br>
		 
	
	 
		 Right to T4C:  The Christian Doctrine
		 Right to T4C:  The Christian Doctrine G.L. Christian and Assoc., 312 F.2d 418 (Ct. Cl. 1963)Missing T4C clause will be “read in” to the contract as a matter of lawApplies to any mandatory clause reflecting “significant public procurement policy”Congress – Courts – FAR  
		 This was a 1963 Court of Claims’ case (predecessor to Federal Circuit).<br><br><b>Facts,</b><br>Corps of Engineers hired contractor to construct 2000 housing quarters at Ft. Polk.<br>KO neglected to include T4C clause.  <br>When the construction was 2% completed, fed govt decided to deactivate Fort Polk.  <br>So KO notified contractor of termination.  <br><br>However, the company argued that because the Army had failed to include T4C clause in the contract, the Army's cancellation of the project constituted a breach of contract. The contractor claimed that it thus was entitled to common-law damages for breach, including anticipatory profits.<br>KO terminated anyway.<br>Contractor appealed.<br><br><b>Held, </b>court of claims held that the T4C clause would be "read in" as if it had been included in the K.<br>The fact that the KO forgets to include the clause in the contract should not frustrate the intent of congress or the agency.  <br>Additionally, contractor should have been aware of the law.<br><b></b><br>The Fed Cir expanded on the Christian case and found that all mandatory clauses may be read in IF they express a significant or deeply ingrained strand of public procurement policy.  (<u>SJ Amoroso Construction</u> and <u>General </u><u>Eng’r</u><u> &amp; Mach Works</u> p. 4).<br><br><b>Subsequent case law developments.  </b><br>Contractors can use the CD too to “read in” clauses that they would like to make use of.  (<u>Moran Bros</u>, Fed Cir – OOE) <br>Does not apply to subcontractors, because Govt has no privity of K with subs.<br>Applies to those circumstances when we negligently include the wrong clause.  Read out the wrong clause and read in the right clause.<br>BUT if FAR provides for an authorized deviation – alternatives – and KO includes an authorized deviation, the Courts will not allow KO to read out the authorized deviation in favor of a more different clause.<br><br><b>How do we know which clauses are mandatory clauses reflecting significant public procurement policy?</b><br>Caselaw - Courts have determined whether<br>Congressional intent -- With the T4C clause, the public policy there is all about protecting the public fisc (taxpayers) from having to pay breach damages.<br>Clause matrix<br>
		 
	
	 
		 T4C Settlements
		 T4C Settlements Fairness principleContractor gets:Allowable costs incurred (K price for accepted goods/services)Fair & reasonable profit on incurred costsSettlement ExpensesNo profit on a “loss contract”  
		 All of this has the background of the fairness principle.<br>* Remember, kor went into this justifiably believing that they would get to do everything the K said.  Govt backed out.  So we try to be as fair as possible to kor.  Intent is to make the contractor whole.<br>* If we have a contract for severable items, and some have been delivered before T, we pay K price for units accepted.<br>* No profit on settlement expenses.<br>* Contractor has to keep track of all the costs (must hire accountants/lawyers).<br>* Also, govt doesn't pay attorney fees in litigation, but does pay attorney fees as part of settlement, as a cost of doing business.<br><b>Loss Contracts:</b><br>On a contract where the contractor is losing money, the government does not pay profit when settling a T4C claim.<br>* In fact, if the contractor would have suffered a loss had the contract gone to completion, the govt doesn't even pay all of its allowable costs.  Instead, the govt imposes a loss ratio so that the contractor will recover the same percentage of costs as it would have received had the contract gone to completion.  See 49.203(b)(3) or (c).  (In other words, we're not going to put the Kor in a better position in a T4C than it would have been in but for the T4C).<br>* For example, if K'or would have been in a 10% loss situation had contract gone to completion (Contract price /estimated total cost to complete [costs incurred plus estimated to complete costs]), it could only get 90% of its incurred costs and no profit.<br>* Tough burden of proof on govt (and govt rarely wins)<br>* But legally... and this is most important for purposes of negotiation.<br>How do it?<br>1. Determine incurred costs (how much Kor spent)<br>2. Determine how much would have cost Kor to complete full performance (this requires projection, expert witnesses, somewhat unreliable)<br>3. Determine rate of loss (loss percentage)<br>4. Adjust incurred cost by lost percentage.<br><br>
		 
	
	 
		 T4C – Sample Notice 1
		 T4C – Sample Notice 1         
		 <br>
		 
	
	 
		 T4C – Sample Notice 2
		 T4C – Sample Notice 2     
		 <br>
		 
	
	 
		 T4C – Sample Notice 2
		 T4C – Sample Notice 2     
		 <br>
		 
	
	 
		 T4C – Termination Modification
		 T4C – Termination Modification   
		 <br>
		 
	
	 
		 T4C – Termination Modification
		 T4C – Termination Modification   
		 <br>
		 
	
	 
		 Roadmap
		 Roadmap Termination for Convenience (T4C)Termination for Default (T4D)Fiscal Implications of T4C and T4D  
		 Now that we have covered the inherent governmental right to terminate for convenience, we are going to transition to discussing termination for default, a concept rooted in common law contracts principles.<br>
		 
	
	 
		 What is Default?
		 What is Default? A contractor's unexcused present or prospective failure to perform in accordance with the contract's termsSee FAR 49.401  
		 On the first page of the outline, you’ll note that the definition of default is:  “A contractor’s <u>unexcused </u>present <u>or prospective</u> failure to perform in accordance with the contract’s terms . . . .”<br><br>* If failure to perform is excused, then not a default and we’re not going to T4D.<br>
		 
	
	 
		 The Right to T4D
		 The Right to T4D Contractual groundsCommon law grounds “The rights and remedies of the government in [the FAR Termination Clause] are in addition to any other rights and remedies provided by law or under this contract." 
		 The right to terminate a contract for default arises from rights within the contract or common law grounds.  In fact,  the language at the bottom of the slide  is standard language that is included in the FAR terminations clauses.  It essentially means that the Government can use any remedy available to resolve contract disputes.  <br><br>The standard T4D clauses also say that “the rights and remedies of the govt in this clause are in addition to any other rights and remedies provided by law or under this contract.”  <br><b></b><br><b>-provided by law </b>(anything that would have been a breach under common law will be a proper ground for T4D)<b></b><br><b>-under contract (contractual grounds)</b> (other portions of the contract -- other than the T4D clause -- that may provide an independent basis for T4D<br><br>
		 
	
	 
		 Contractual Grounds
		 Contractual Grounds Failure to deliver or perform on timeFailure to make progress so as to endanger performanceFailure to perform other significant provision of the (supply/service) contract 
		 The contractual grounds that we have depend on the T4D clause that’s used in the particular contract, which depends on contract type.<br>* It’s common for K to have multiple T4D clauses, because K may include services, supplies, and construction.<br><br>Recall that the definition of default includes the <u>prospective</u> failure to perform.  T4D on that ground is harder because it’s more difficult for us to show, it requires projection.<br><br><br><br><br>
		 
	
	 
		 Failure To Deliver or Perform On Time
		 Failure To Deliver or Perform On Time Immediate right to T4DGov’t entitled to strict compliance w/ specsTime is of the essenceUnless contractor not really lateBut should we do it?Common law – substantial compliance and substantial completion  
		 On time: Probably the simplest ground for termination.<br><br>RULE:  K contains a fixed date for performance.  When that date comes, if you haven’t delivered the product or performed the service, you are late.  <br><br>RATIONALE:  Time is of the essence in govt contracting. Govt has an immediate right to T4D.  <br>Sounds easy enough.<br><br>PERMISSIVE:<br>Likewise, remember that just because we have the contractual right to T4D, does mean we always should.  Again, think how long it would take to reprocure?<br>Or, for example assume on the date we were supposed to receive the product, the contractor ships it to us.  Tells us it’s on a truck and will be there in 3 days.  It’s late.  Supposed to received today.  But it’s not particularly critical that we have it today.  T4D’ing would be somewhat shortsighted b/c we won’t get it any faster from another supplier.  Court will likely convert to T4C.  Now, the court probably won’t say it’s b/c the govt was stupid or because we didn’t have a right to T4D. What it’s going to say is that we failed to consider all the factors we are required to before T4Ding – one of which is whether we could get the supplies from another source quicker and another is how urgent the product or service is.  <br><br>SIMPLE BUT ISSUES:<br>What if deliver on time but product or service i<u>ncomplete</u>?  <br>Rule:  Govt is entitled to strict compliance w/ specifications.  <br><b>WATCH OUT</b> for CL principles of substantial compliance and substantial completion.<br>  <br><br><br>
		 
	
	 
		 Failure To Make Progress So As To Endanger Performance
		 Failure To Make Progress
So As To Endanger Performance Need reasonable belief contractor unable to complete w/in time remainingRemember – Excusable delayShowing impossible not requiredCure notice required 
		 If we know the contractor is not going to be able to make it, there is no point to keep waiting until the end of the contract performance period.<br><br>This is the hardest of the grounds for T4D because it is the contractor’s unexecused <u>prospective</u> failure.<br>If you look at the definition of default on page 1 of your outline, you’ll see that this counts, and it’s specifically listed as a ground for T4D in the clause (actually, for construction, there is a small distinction in how it’s articulated, but it means essentially the same thing).<br><br>It’s harder than the others to succeed on, because govt will need to convince the court or board that the KO’s belief that the contractor couldn’t have completed the contract in time was reasonable.<br>Probably need to put on an expert witness to show empirically that contractor probably couldn’t have done it, using stuff like critical path type analysis, milestones, percentages, financial situation, track record of this contractor, etc.<br>Expensive, time consuming, and sometimes a crap shoot.<br><br><br>
		 
	
	 
		 Failure to Perform Any Other Contract Provision
		 Failure to Perform Any
Other Contract Provision Fixed Price supply and service KsMust be significant & material provisioni.e., licenses or permitsCure notice required 
		 <b>This ground is not in construction contracts. </b> But if it’s important enough, we can make the contractor stop work and then terminate him for not working (for failure to prosecute the work with the diligence that will insure its completion within the time specified).<br>* Because this isn’t a ground in construction contracts, the issue of whether a cure notice is required is moot.<br>* But if this were a construction contract ground, there wouldn’t have been a cure notice requirement, because no cure notice required in construction.<br><br>This ground is also not specifically mentioned in the cost reimbursement contracts termination clause (FAR 52.249-6).  But that clause says that Govt may terminate if: (1) Termination is in the Govt's interest, or  (2) Contractor defaults in performing this contract and fails to cure within 10 days after receiving notice specifying the default.  "Default" includes failure to make progress in the work so as to endanger performance.<br><br>What types of things are significant or material enough to constitute a ground for T4D?  <br>
		 
	
	 
		 Other Clauses With An  Independent Basis for T4D
		 Other Clauses With An 
Independent Basis for T4D Some clauses independently provide for T4DLook to governing clause for rulesExample – EO clause, FAR 52.222-26“If…the Contractor is not in compliance with this clause…this contract may be canceled, terminated, or suspended….” 
		 There are others.  These are just the highlights.<br><br>Some clauses independently provide for T4D<br>Gratuities clause <br>Suspension and Debarment Certification<br>Equal Opportunity clause<br>Bid Guarantee clause<br>Inspection clause<br>For any of these grounds, look at the particular governing clauses for rules<br>
		 
	
	 
		 Common Law Grounds
		 Common Law Grounds Anticipatory (or actual) repudiationExpress and unequivocalCan be retracted pre-T4DCure notice not required, but…Failure to give adequate assuranceReasonable grounds for insecurity = demand for adequate assuranceCure notice ≈ demand for assuranceFraud 
		 Since these are common law grounds, rather than FAR clauses, they are the exact same ones you learned in law school<br><br>Anticipatory repudiation must expressly and unequivocably manifest either a clear intention not to perform or an inability to perform.<br><br>Cure notice not required, but:<br>1.  it helps to show repudiation (otherwise it’ll be more of a he said, she said)<br>2.  Also, use of a cure notice can give you another common law ground for T4D: Failure to give adequate assurance.<br><br>In fact, the best way to do it, if it can reasonably fit the circumstances, is to do a cure notice for the FAR ground of "Failure to make progress so as to endanger performance" <b><u>and</u></b> as an inquiry regarding anticipatory repudiation <b><u>and</u></b> as a request for adequate assurance.  Then you'd have multiple grounds for T4D.<br><br>Fraud is a material breach of the contract, justifying T4D (a good one)<br>
		 
	
	 
		 Notice Requirements
		 Notice Requirements Should the Government be required to give notice to the contractor of their default?Why?	 
		 <br>
		 
	
	 
		 Notice Requirements
		 Notice Requirements Cure notice + 10 daysSometimes mandatoryStates intent to T4D and whyShow cause noticeNever mandatory, but great ideaDefault Termination noticeHow we terminate 
		 We’ve pretty much covered already as we went along, when cure notices are required and when they aren’t.  Pages 9-10 puts it all together for you.<br><br>With a cure notice WE are providing info to the contractor.<br>* Here are your major malfunctions.<br>* You’re not meeting, or we don’t think you’re going to meet, the contract requirements.<br>* You have 10 days to make things right.<br>* Or we will kill you.<br><br>With a show cause notice, we’re giving THE CONTRACTOR an opportunity to provide info.<br>Do you have any last words before we kill you?  Tell us why we shouldn’t go ahead and pull the trigger.<br>Not required by contract clauses<br>But <i>should</i>, <i>if</i> <i>practicable</i>, use them<br>We  like   show cause notices<br>Courts and boards like to see them<br>They shock contractor into compliance<br>They inform us of contractor's defenses<br>Can help us avoid waiver<br>Need not give 10 days to respond<br><br>Termination notice.  This is just the mechanics of how we actually terminate.  It isn’t any kind of due process thing.  It’s the actual termination itself.  The written notice informing them that the contract is terminated.<br><br>
		 
	
	 
		 Sample Cure Notice
		 Sample Cure Notice      
		 <br>
		 
	
	 
		 Sample Show Cause Notice
		 Sample Show Cause Notice        
		 <br>
		 
	
	 
		 Sample T4D Notice
		 Sample T4D Notice    
		 <br>
		 
	
	 
		 Sample T4D Notice
		 Sample T4D Notice    
		 <br>
		 
	
	 
		 Contractor Defenses
		 Contractor Defenses Excusable DelayNot really the contractor’s faultBased on FAR clausesWaiverFailure to T4D w/in reasonable time + detrimental reliance 
		 Excusable Delay: <br>Contractor must show:<br>Beyond the control and without the fault or negligence of contractor<br>Event actually caused delay in performance<br>Specific period of delay caused by the event<br>For construction, 2 more:<br>Cause was unforeseeable, and<br>Contractor notified KO in writing of cause of delay within 10 days<br><br>Unusually severe weather: very easy to prove, by looking at historical weather data.<br><br>Acts of his own sub or supplier?  No.  Contractor is responsible for his sub.<br><br>Exception: If govt mandated that a certain sub must be used. <br><br>Construction – if beyond control of both and prime notifies KO w/10 days, maybe excusable<br><br>Financial difficulties – govt stops paying.<br>E.g., if govt is supposed to be making progress payments but isn’t<br>But if we did it because contractor wasn’t paying subs, then no<br><br>
		 
	
	 
		 Decision to T4D
		 Decision to T4D Discretionary act of KORegulatory guidanceConsider alternatives to T4DReview by contracting, technical, and legal personnelNotice procedures, 
as required  
		 Bottom line is that KO is never required to T4D.  <br>KO must exercise her independent discretion.  Not forced upon her by generals, etc.  If there’s any hint of that, her independent exercise of discretion will be scrutinized.  She may end up on the stand.<br><br>Why shouldn’t KO go for T4D, since if we lose it’ll just be converted to a T4C?<br>Policy reasons? (result in fewer contractors doing business with us?) (fairness?) (good faith?) (citizens own stock in these companies)<br>Practical reasons? (expense?)<br><br>The big thing you need to know is that the government is <u>required</u> to comply with this guidance.<br>You’ll see in your outline a case cited where the KO failed to get review by contracting and technical personnel (and by counsel), and ASBCA let the government slide on that.  So that requirement might not be considered as critical.  But the other ones are.<br><br>Alternatives to T4D (FAR 49.402-4)<br>* Permit contractor (or surety or guarantor) to continue performance under revised schedule<br>* Permit contractor to continue performance by means of subcontract or other business arrangement<br>* No-cost termination (if no longer have the requirement and contractor not owe us damages)<br><br>49.402-3 f factors:  <br>1) The terms of the contract and applicable laws and regulations.<br>(2) The specific failure of the contractor and the excuses for the failure.<br>(3) The availability of the supplies or services from other sources.<br>(4) The urgency of the need for the supplies or services and the period of time required to obtain them from other sources, as compared with the time delivery could be obtained from the delinquent contractor.<br>(5) The degree of essentiality of the contractor in the Government acquisition program and the effect of a termination for default upon the contractor’s capability as a supplier under other contracts.<br>(6) The effect of a termination for default on the ability of the contractor to liquidate guaranteed loans, progress payments, or advance payments.<br>(7) Any other pertinent facts and circumstances.<br><br>Another alternatives (why the heck isn't this mentioned in the FAR too?):<br>* Renegotiate delivery date and reduce price<br><br><br>
		 
	
	 
		 T4D - FAR 49.402-3(f) Factors
		 T4D - FAR 49.402-3(f) Factors KO must consider:Terms of K, applicable laws and regsSpecific failure of Ktr and excusesAvailability from other sourcesUrgency of need vs. continuing w/ KEssentiality of Ktr in Gov’t acquisition program and effect of T4D on other KsEffect on Ktr’s ability to liquidate guaranteed loans, progress/advance paymentsAny other pertinent facts and circumstances 
		 This consideration must be documented in the contract file in writing by the KO.<br><br>
		 
	
	 
		 T4D - Burden
		 T4D - Burden Gov’t has initial burden to prove the contractor was in defaultKO’s actions reviewed according to circumstances at time of defaultThen, burden shifts to contractorBad faith, orAbuse of discretion 
		 <br>
		 
	
	 
		 T4D – What’s the Big Deal?
		 T4D – What’s the Big Deal? Taxpayer funds not wastedImproper T4D = Converted to T4CT4D – Impact to the contractorThis will be litigated! 
		 <br>
		 
	
	 
		 T4D - Rights & Liabilities
		 T4D - Rights & Liabilities Contractor owes:Excess reprocurement costsLiquidated damagesCommon law damagesAdvance paymentsGovernment pays for value it has actually received (supplies, progress, costs) 
		 Remember – T4C v. T4D<br><br><b>Rule  -- </b><b>Kor</b><b> is liable to the </b><b>govt</b><b> for any excess costs incurred in acquiring supplies or services similar to those terminated for default and for any other damages even if don’t </b><b>reprocure</b><b>.</b><br><b></b><br>Excess reprocurement costs<br>Govt must act reasonably to minimize the excess costs<br>Pay reasonable price – but can be more<br><br>Fulford doctrine:<br>CDA places time constraints on the Kor to challenge the T4D.   Board (90 days) or to COFC (1 yr)<br>Let’s say 100 days go by.  During this time, govt has been reprocuring the supplies or services – publicizing requirement, evaluating proposals, making the award.<br>Awards and issues a demand letter to the terminated Kor for the reprocurement costs.<br>Even though past the 90-day window to challenge the T4D at the board, the Kor may still dispute the underlying T4D a part of a timely appeal from a govt demand for excess reprocurement costs.<br><br>Liquidated damages:<br><u>IN ADDITION TO </u>reprocurement costs.<br>In lieu of actual damages – LD serve as a contractually agreed upon substitute for actual damages cause by late delivery or late completion of work.<br>If no valid LD clause, then we can recover actual damages to the extent proved.<br><br>Common law damages: <br>In lieu of or in addition to reprocurement costs <br>If govt fails to reprocure, still can get this<br>Damages are foreseeable, direct, material, or the proximate cause of the contractor's breach<br>Sometimes award these where unable to prove excess reprocurement costs<br><br>Unliquidated advance payments:<br>Repayment of any advance and progress payments attributable to the undelivered work. <br><br>Bottom line is that Govt will pay for value it actually received (so supply contractor at biggest risk)<br><br>
		 
	
	 
		 Roadmap
		 Roadmap Termination for Convenience (T4C)Termination for Default (T4D)Fiscal Implications of T4C and T4D  
		 <br>
		 
	
	 
		 Fiscal Considerations – T4C
		 Fiscal Considerations – T4C Original funds, if expired, are not available for replacement contractLimited exceptions:Court/Board/GAO determines award was improperT4C by KO due to legal error (erroneous award) 
		 Normally a T4C is because we don't need the item anymore.<br><br>REPLACEMENT CONTRACTS<br><br>A T4C is much different from a T4D.  The biggest difference is that the fault does not lie with the contractor.  The agency is terminating the contract for a variety of reasons.  For example, it may no longer need the items.  So, it T4Cs.<br>When we do this, the monies are no longer available to fund a replacement contract.  Does this make sense?  Yes!  If we decided to T4C, why should we get the benefit of using old money if we change our mind.<br>Two exceptions:<br>Award improper and agency T4Cs in response to a court or GAO order, may use original funds to award replacement contract in new FY.<br>Legal error.  CO receives an agency protest.  Upon review, realizes error.  May T4C and use prior funds to fund new, legally sufficient contract.  See case cited on page 16:  <b>Navy, Replacement Contract</b>.  GAO ruled that a CO may find a contract award improper if it has clear evidence of that fact.  Must have a high degree of confidence that if facts before board or court, result would be the same.  Also focused on CO as having competent authority b/c charged with protecting integrity of contracting process.<br><b>See restrictions on page 14</b>:  Original award in good faith; agency has continuing need; replacement contract is the same size and scope as original; CO executes without undue delay.<br><br>
		 
	
	 
		 Fiscal Considerations – T4D
		 Fiscal Considerations – T4D Original funds + “excess reprocurement costs” are available for reprocurement – even if expired!Only for the same stuffMust contract w/out delay  
		 Normally a T4C is because we don't need the item anymore.<br><br>REPLACEMENT CONTRACTS<br><br>A T4C is much different from a T4D.  The biggest difference is that the fault does not lie with the contractor.  The agency is terminating the contract for a variety of reasons.  For example, it may no longer need the items.  So, it T4Cs.<br>When we do this, the monies are no longer available to fund a replacement contract.  Does this make sense?  Yes!  If we decided to T4C, why should we get the benefit of using old money if we change our mind.<br>Two exceptions:<br>Award improper and agency T4Cs in response to a court or GAO order, may use original funds to award replacement contract in new FY.<br>Legal error.  CO receives an agency protest.  Upon review, realizes error.  May T4C and use prior funds to fund new, legally sufficient contract.  See case cited on page 16:  <b>Navy, Replacement Contract</b>.  GAO ruled that a CO may find a contract award improper if it has clear evidence of that fact.  Must have a high degree of confidence that if facts before board or court, result would be the same.  Also focused on CO as having competent authority b/c charged with protecting integrity of contracting process.<br><b>See restrictions on page 14</b>:  Original award in good faith; agency has continuing need; replacement contract is the same size and scope as original; CO executes without undue delay.<br><br>
		 
	
	 
		 Summary
		 Summary Termination for Convenience (T4C)Termination for Default (T4D)Fiscal Implications of T4C and T4D  Maj Janet Eberle
janet.c.eberle.mil@mail.mil 
		 <br>
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			 How the Government Terminates Contracts
			 Hello, my name is Maj Janet Eberle.  Today we will be talking about contract terminations.  This will cover Chapters 24 &amp; 25 of your Contract Attorney Deskbook.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Roadmap
			 We will begin by discussing Termination for the Convenience of the Government (commonly abbreviated as T4C).  Then we will discuss Termination for Default (commonly abbreviated as T4D).  Finally, we will discuss the fiscal implications of both Terminations for Convenience and Terminations for Default.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 <br><i>18</i><br><br><br><br><i>18</i><br><br><br><br><i>18</i><br><br><br><br><i>13</i><br><br><br>In terms of our acquisition planning process, we are at the end.  We have defined our requirements, gone through our acquisition planning to determine what method of contracting and type of contract we will use.  We have publicized our requirement on FedBizzOps, received bids, proposals, or quotes from our potential contractors.  Evaluated them, possibly conducted discussions.  Awarded the contract and dealt with any protests, changes, or disputes.  And now, possibly noting an issue through the inspection and acceptance process, or because we no longer need the goods or services, we are considering terminating the contract for default of the government’s convenience.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Historical Development of T4C
			 Best way for K to end is what we call full performance.  In govt best interest to close out, get a waiver<br>But there are occasions when, during contract performance, the government decides that it no longer wants the contractor to perform.  <br>This could be for a variety of reasons:<br>no longer have a requirement for the item<br>lack of money, etc.<br>poor performance by the contractor<br>Ct &amp; Brd always recognized the government's <u>inherent right as the sovereign</u> to <u>cancel its contractual obligations</u>.  So to that extent it's good to be king.  But...<br>In contract law, when one party to breaches the K, he needs to make the non-breaching party whole, i.e., put the non-breaching party in as good a position as if the breaching party had fully performed = Anticipatory profits or lost profits – profits on work that has not been done.<br>PROBLEM:  During WWII, the government was providing a massive amount of war supplies to our forces and to our allies.  To do this, we had a large amt of K for the production/supply of war materials.  Officials in Washington started to get concerned... what if the war ended sooner than expected?  We'd have a significant amount of K that we need to cancel, and would have to pay breach damages for them.<br>SOLN:  So Congress came up with an idea... what we'll do is put a clause in the contract that says that we have a right to T4C.  If terminate, no breach b/c contractual right.  We’ll pay Kor <u>incurred costs</u>, <u>profit on work done</u>, and <u>settlement expenses</u>.  But we won't pay profit on work not done. <br><br><br><i>The contractor community is not fond of inherent government right.  In fact, contractors have argued unsuccessfully for decades that the right to T4C means that consideration is lacking.  They argue that because </i><i>govt</i><i> can walk away from the deal, the </i><i>govt</i><i> has made an illusory promise.  </i><br><i></i><br>Important: FAIRNESS<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Resources
			 Your resources for terminations include Chapters 24 &amp; 25 of the Contract Attorney Deskbook.  Additionally, FAR Part 49 governs Terminations of Contracts, both for convenience and default.  Since terminations is covered by FAR Part 49, the termination clauses are located at FAR 52.249.  Additionally, when you are dealing with simplified acquisition procedures and commercial items, they have simpler clauses so terminations for both are found in their general contract terms and conditions clauses listed on the slide.<br><br><b>Why are these clauses important?</b>  If your contracting officer is contemplating a termination for convenience you should look to the contract to see which clause is implicated.  These will tell you<br>-   What happens to the supplies and parts that were acquired for work in progress?<br>Whether the KO need to issue a stop work order?<br>Who informs the subcontractors?<br>When the settlement proposal has to be submitted?<br>And it explains the monetary remedy<b></b><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Decision to T4C
			 <br>But for T4Cs, there is only one factor:  that the KO determines that T4C is in the government's interest.  And there's no guidance as to what that means.  So as you can see, it's a very broad right.  It’s a unilateral right of the gov’t so there’s no duty to terminate when it would be in the Ktr’s best interest.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 When You Shouldn’t T4C
			 But the FAR does provide some negative guidance -- there are a couple of circumstances where a KO cannot or should not T4C:<br>If contractor will agree to a no-cost settlement.<br>-must be known the Ktr will accept; no government property furnished; no outstanding payments, debts due the Gov’t or other Ktr obligations<br>* keep in mind that settling T4C is expensive and time consuming.<br>2. If there is de minimus work left on the contract (&lt; $5,000), it's cheaper to just pay it (let the K run to its end).<br>* And it's better than spending months in settlement and then litigating quantum in a T4C scenario.<br>* In practice, the number is much larger than $5,000.<br><u></u><br>If contractor is close to finishing, just let him finish.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C - Burden
			 Courts and boards are going to be very deferential to the KO's decision to T4C, because they recognize that the govt's right to T4C is very very broad.<br>But there is one line we can’t cross: bad faith.  Or clear abuse of discretion (arbitrary or capricious).  <br>That's very hard to show, because KO has a great amount of discretion – "in the government's interest" – and it's hard to show that there was a lack of a reasonable basis for the decision.  But it's possible, if you have circumstances where a govt official (for whatever reason) didn't have much discretion.  Or if the there was a violation of statute – that can be enough to show arbitrary and capricious.<br>Recent decision: <u>Sigal</u><u> Construction Co.</u>, CBCA No. 508 (2010) – termination simply to get the item at a lower price may amount to bad faith<br><br>But it's not much easier to show bad faith.<br>* First of all, there's a presumption that govt officials act in good faith.  Occasionally that’s an absurd assumption, but it’s very helpful in litigation.<br>* To overcome that presumption, it used to be (for 50 years) stated that you need "well-nigh irrefragable proof," tantamount to evidence of specific intent to injure the contractor.<br>* Just a few years ago, the Federal Circuit in Am-Pro go tired of trying to pronounce irrefragable and decided to clarify what that standard really was, and decided that between the 3 normal standards of proof, this one is closest to "clear and convincing evidence," and that's what's really required to overcome the presumption that the government acts in good faith.  <br>* In that case, the contractor believed that the government was supposed to pay for lunch breaks and the two fifteen-minute breaks that Am-Pro was required to provide each guard under the contract, during which time the contractor would have another guard fill in for the guard on break or pay overtime to a guards who worked through his break.  The KO believed that was already part of the contract price.  When the parties discussed the issue, the KO notified Am-Pro that she would have to consider the pending breaker issue when deciding whether to exercise options on the contract, and allegedly stated that if Am-Pro chose to file a formal claim, she would promptly disapprove it and that, if Am-Pro thereafter appealed her decision, the CO would cancel and re-solicit the existing contract.   The contractor submitted the claim, the KO denied it, and allegedly the KO reiterated that appealing the KO’s decision would result in the termination of the contract and "adversely impact [the contractor’s] ability to contract with other agencies of government . . . ." The contractor decided not to appeal, and signed a release of claims on that issue.  Six years later, the contractor appealed, alleging that the release of claims was done under duress.<br>The court went on to find that in that particular case,  the allegation of bad faith fell short of the "clear and convincing or highly probable (formerly described as well-nigh irrefragable) threshold.“<br>“Well-nigh irrefragable” proof similarly refers to evidence that “cannot be refuted or disproved; incontrovertible, incontestable, indisputable, irrefutable, undeniable (said of a statement, argument, etc., or the person who advances it.)” Oxford English Dictionary 93 (2d ed.1991) (defining “irrefragable”). Am-Pro Protective Agency, Inc. v. U.S., 281 F.3d 1234 (C.A.Fed.,2002.)<b></b><b><br></b><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C - Bad Faith
			 Courts and boards are going to be very deferential to the KO's decision to T4C, because they recognize that the govt's right to T4C is very very broad.<br>But there is one line we can cross: bad faith.  Or clear abuse of discretion (arbitrary or capricious).  <br>That's very hard to show, because KO has a great amount of discretion – "in the government's interest" – and it's hard to show that there was a lack of a reasonable basis for the decision.  But it's possible, if you have circumstances where a govt official (for whatever reason) didn't have much discretion.  Or if the there was a violation of statute – that can be enough to show arbitrary and capricious.<br>Recent decision: <u>Sigal</u><u> Construction Co.</u>, CBCA No. 508 (2010) – termination simply to get the item at a lower price may amount to bad faith<br><br>But it's not much easier to show bad faith.<br>* First of all, there's a presumption that govt officials act in good faith.  Occasionally that’s an absurd assumption, but it’s very helpful in litigation.<br>* To overcome that presumption, it used to be (for 50 years) stated that you need "well-nigh irrefragable proof," tantamount to evidence of specific intent to injure the contractor.<br>* Just a few years ago, the Federal Circuit in Am-Pro go tired of trying to pronounce irrefragable and decided to clarify what that standard really was, and decided that between the 3 normal standards of proof, this one is closest to "clear and convincing evidence," and that's what's really required to overcome the presumption that the government acts in good faith.  <br>* In that case, the contractor believed that the government was supposed to pay for lunch breaks and the two fifteen-minute breaks that Am-Pro was required to provide each guard under the contract, during which time the contractor would have another guard fill in for the guard on break or pay overtime to a guards who worked through his break.  The KO believed that was already part of the contract price.  When the parties discussed the issue, the KO notified Am-Pro that she would have to consider the pending breaker issue when deciding whether to exercise options on the contract, and allegedly stated that if Am-Pro chose to file a formal claim, she would promptly disapprove it and that, if Am-Pro thereafter appealed her decision, the CO would cancel and re-solicit the existing contract.   The contractor submitted the claim, the KO denied it, and allegedly the KO reiterated that appealing the KO’s decision would result in the termination of the contract and "adversely impact [the contractor’s] ability to contract with other agencies of government . . . ." The contractor decided not to appeal, and signed a release of claims on that issue.  Six years later, the contractor appealed, alleging that the release of claims was done under duress.<br>* The court went on to find that in that particular case,  the allegation of bad faith fell short of the "clear and convincing or highly probable (formerly described as well-nigh irrefragable) threshold."<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C - Abuse of Discretion
			 To show that a KO abused their discretion, the Ktr must show the decision to T4C was arbitrary and capricious.  There are four factors in analyzing the KO’s discretionary decision:<br>1-evidence of a subjective bad faith on the part of the government official<br>2-lack of a reasonable basis for the decision<br>3-the amount of discretion given to the government official; i.e., the greater the discretion granted, the more difficult it is to prove that the decision was arbitrary and capricious<br>4-proven violation of an applicable statute or regulation.  This on its own can be enough to show that the conduct was arbitrary and capricious<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Effect of Improper T4C
			 If the government terminates a contract in bad faith, the government may be held liable for breach of contract damages.  That includes anticipatory profits.  In essence, when the government acts in bad faith, we lose the protections that are granted it under the T4C clause.  <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Contract Provisions & The Christian Doctrine
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Right to T4C: The Christian Doctrine
			 This was a 1963 Court of Claims’ case (predecessor to Federal Circuit).<br><br><b>Facts,</b><br>Corps of Engineers hired contractor to construct 2000 housing quarters at Ft. Polk.<br>KO neglected to include T4C clause.  <br>When the construction was 2% completed, fed govt decided to deactivate Fort Polk.  <br>So KO notified contractor of termination.  <br><br>However, the company argued that because the Army had failed to include T4C clause in the contract, the Army's cancellation of the project constituted a breach of contract. The contractor claimed that it thus was entitled to common-law damages for breach, including anticipatory profits.<br>KO terminated anyway.<br>Contractor appealed.<br><br><b>Held, </b>court of claims held that the T4C clause would be "read in" as if it had been included in the K.<br>The fact that the KO forgets to include the clause in the contract should not frustrate the intent of congress or the agency.  <br>Additionally, contractor should have been aware of the law.<br><b></b><br>The Fed Cir expanded on the Christian case and found that all mandatory clauses may be read in IF they express a significant or deeply ingrained strand of public procurement policy.  (<u>SJ Amoroso Construction</u> and <u>General </u><u>Eng’r</u><u> &amp; Mach Works</u> p. 4).<br><br><b>Subsequent case law developments.  </b><br>Contractors can use the CD too to “read in” clauses that they would like to make use of.  (<u>Moran Bros</u>, Fed Cir – OOE) <br>Does not apply to subcontractors, because Govt has no privity of K with subs.<br>Applies to those circumstances when we negligently include the wrong clause.  Read out the wrong clause and read in the right clause.<br>BUT if FAR provides for an authorized deviation – alternatives – and KO includes an authorized deviation, the Courts will not allow KO to read out the authorized deviation in favor of a more different clause.<br><br><b>How do we know which clauses are mandatory clauses reflecting significant public procurement policy?</b><br>Caselaw - Courts have determined whether<br>Congressional intent -- With the T4C clause, the public policy there is all about protecting the public fisc (taxpayers) from having to pay breach damages.<br>Clause matrix<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C Settlements
			 All of this has the background of the fairness principle.<br>* Remember, kor went into this justifiably believing that they would get to do everything the K said.  Govt backed out.  So we try to be as fair as possible to kor.  Intent is to make the contractor whole.<br>* If we have a contract for severable items, and some have been delivered before T, we pay K price for units accepted.<br>* No profit on settlement expenses.<br>* Contractor has to keep track of all the costs (must hire accountants/lawyers).<br>* Also, govt doesn't pay attorney fees in litigation, but does pay attorney fees as part of settlement, as a cost of doing business.<br><b>Loss Contracts:</b><br>On a contract where the contractor is losing money, the government does not pay profit when settling a T4C claim.<br>* In fact, if the contractor would have suffered a loss had the contract gone to completion, the govt doesn't even pay all of its allowable costs.  Instead, the govt imposes a loss ratio so that the contractor will recover the same percentage of costs as it would have received had the contract gone to completion.  See 49.203(b)(3) or (c).  (In other words, we're not going to put the Kor in a better position in a T4C than it would have been in but for the T4C).<br>* For example, if K'or would have been in a 10% loss situation had contract gone to completion (Contract price /estimated total cost to complete [costs incurred plus estimated to complete costs]), it could only get 90% of its incurred costs and no profit.<br>* Tough burden of proof on govt (and govt rarely wins)<br>* But legally... and this is most important for purposes of negotiation.<br>How do it?<br>1. Determine incurred costs (how much Kor spent)<br>2. Determine how much would have cost Kor to complete full performance (this requires projection, expert witnesses, somewhat unreliable)<br>3. Determine rate of loss (loss percentage)<br>4. Adjust incurred cost by lost percentage.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C – Sample Notice 1
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C – Sample Notice 2
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C – Sample Notice 2
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C – Termination Modification
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4C – Termination Modification
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Roadmap
			 Now that we have covered the inherent governmental right to terminate for convenience, we are going to transition to discussing termination for default, a concept rooted in common law contracts principles.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 What is Default?
			 On the first page of the outline, you’ll note that the definition of default is:  “A contractor’s <u>unexcused </u>present <u>or prospective</u> failure to perform in accordance with the contract’s terms . . . .”<br><br>* If failure to perform is excused, then not a default and we’re not going to T4D.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Right to T4D
			 The right to terminate a contract for default arises from rights within the contract or common law grounds.  In fact,  the language at the bottom of the slide  is standard language that is included in the FAR terminations clauses.  It essentially means that the Government can use any remedy available to resolve contract disputes.  <br><br>The standard T4D clauses also say that “the rights and remedies of the govt in this clause are in addition to any other rights and remedies provided by law or under this contract.”  <br><b></b><br><b>-provided by law </b>(anything that would have been a breach under common law will be a proper ground for T4D)<b></b><br><b>-under contract (contractual grounds)</b> (other portions of the contract -- other than the T4D clause -- that may provide an independent basis for T4D<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Contractual Grounds
			 The contractual grounds that we have depend on the T4D clause that’s used in the particular contract, which depends on contract type.<br>* It’s common for K to have multiple T4D clauses, because K may include services, supplies, and construction.<br><br>Recall that the definition of default includes the <u>prospective</u> failure to perform.  T4D on that ground is harder because it’s more difficult for us to show, it requires projection.<br><br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Failure To Deliver or Perform On Time
			 On time: Probably the simplest ground for termination.<br><br>RULE:  K contains a fixed date for performance.  When that date comes, if you haven’t delivered the product or performed the service, you are late.  <br><br>RATIONALE:  Time is of the essence in govt contracting. Govt has an immediate right to T4D.  <br>Sounds easy enough.<br><br>PERMISSIVE:<br>Likewise, remember that just because we have the contractual right to T4D, does mean we always should.  Again, think how long it would take to reprocure?<br>Or, for example assume on the date we were supposed to receive the product, the contractor ships it to us.  Tells us it’s on a truck and will be there in 3 days.  It’s late.  Supposed to received today.  But it’s not particularly critical that we have it today.  T4D’ing would be somewhat shortsighted b/c we won’t get it any faster from another supplier.  Court will likely convert to T4C.  Now, the court probably won’t say it’s b/c the govt was stupid or because we didn’t have a right to T4D. What it’s going to say is that we failed to consider all the factors we are required to before T4Ding – one of which is whether we could get the supplies from another source quicker and another is how urgent the product or service is.  <br><br>SIMPLE BUT ISSUES:<br>What if deliver on time but product or service i<u>ncomplete</u>?  <br>Rule:  Govt is entitled to strict compliance w/ specifications.  <br><b>WATCH OUT</b> for CL principles of substantial compliance and substantial completion.<br>  <br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Failure To Make Progress So As To Endanger Performance
			 If we know the contractor is not going to be able to make it, there is no point to keep waiting until the end of the contract performance period.<br><br>This is the hardest of the grounds for T4D because it is the contractor’s unexecused <u>prospective</u> failure.<br>If you look at the definition of default on page 1 of your outline, you’ll see that this counts, and it’s specifically listed as a ground for T4D in the clause (actually, for construction, there is a small distinction in how it’s articulated, but it means essentially the same thing).<br><br>It’s harder than the others to succeed on, because govt will need to convince the court or board that the KO’s belief that the contractor couldn’t have completed the contract in time was reasonable.<br>Probably need to put on an expert witness to show empirically that contractor probably couldn’t have done it, using stuff like critical path type analysis, milestones, percentages, financial situation, track record of this contractor, etc.<br>Expensive, time consuming, and sometimes a crap shoot.<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Failure to Perform Any Other Contract Provision
			 <b>This ground is not in construction contracts. </b> But if it’s important enough, we can make the contractor stop work and then terminate him for not working (for failure to prosecute the work with the diligence that will insure its completion within the time specified).<br>* Because this isn’t a ground in construction contracts, the issue of whether a cure notice is required is moot.<br>* But if this were a construction contract ground, there wouldn’t have been a cure notice requirement, because no cure notice required in construction.<br><br>This ground is also not specifically mentioned in the cost reimbursement contracts termination clause (FAR 52.249-6).  But that clause says that Govt may terminate if: (1) Termination is in the Govt's interest, or  (2) Contractor defaults in performing this contract and fails to cure within 10 days after receiving notice specifying the default.  "Default" includes failure to make progress in the work so as to endanger performance.<br><br>What types of things are significant or material enough to constitute a ground for T4D?  <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Other Clauses With An Independent Basis for T4D
			 There are others.  These are just the highlights.<br><br>Some clauses independently provide for T4D<br>Gratuities clause <br>Suspension and Debarment Certification<br>Equal Opportunity clause<br>Bid Guarantee clause<br>Inspection clause<br>For any of these grounds, look at the particular governing clauses for rules<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Common Law Grounds
			 Since these are common law grounds, rather than FAR clauses, they are the exact same ones you learned in law school<br><br>Anticipatory repudiation must expressly and unequivocably manifest either a clear intention not to perform or an inability to perform.<br><br>Cure notice not required, but:<br>1.  it helps to show repudiation (otherwise it’ll be more of a he said, she said)<br>2.  Also, use of a cure notice can give you another common law ground for T4D: Failure to give adequate assurance.<br><br>In fact, the best way to do it, if it can reasonably fit the circumstances, is to do a cure notice for the FAR ground of "Failure to make progress so as to endanger performance" <b><u>and</u></b> as an inquiry regarding anticipatory repudiation <b><u>and</u></b> as a request for adequate assurance.  Then you'd have multiple grounds for T4D.<br><br>Fraud is a material breach of the contract, justifying T4D (a good one)<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Notice Requirements
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Notice Requirements
			 We’ve pretty much covered already as we went along, when cure notices are required and when they aren’t.  Pages 9-10 puts it all together for you.<br><br>With a cure notice WE are providing info to the contractor.<br>* Here are your major malfunctions.<br>* You’re not meeting, or we don’t think you’re going to meet, the contract requirements.<br>* You have 10 days to make things right.<br>* Or we will kill you.<br><br>With a show cause notice, we’re giving THE CONTRACTOR an opportunity to provide info.<br>Do you have any last words before we kill you?  Tell us why we shouldn’t go ahead and pull the trigger.<br>Not required by contract clauses<br>But <i>should</i>, <i>if</i> <i>practicable</i>, use them<br>We  like   show cause notices<br>Courts and boards like to see them<br>They shock contractor into compliance<br>They inform us of contractor's defenses<br>Can help us avoid waiver<br>Need not give 10 days to respond<br><br>Termination notice.  This is just the mechanics of how we actually terminate.  It isn’t any kind of due process thing.  It’s the actual termination itself.  The written notice informing them that the contract is terminated.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sample Cure Notice
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sample Show Cause Notice
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			 Sample T4D Notice
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			 Sample T4D Notice
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Contractor Defenses
			 Excusable Delay: <br>Contractor must show:<br>Beyond the control and without the fault or negligence of contractor<br>Event actually caused delay in performance<br>Specific period of delay caused by the event<br>For construction, 2 more:<br>Cause was unforeseeable, and<br>Contractor notified KO in writing of cause of delay within 10 days<br><br>Unusually severe weather: very easy to prove, by looking at historical weather data.<br><br>Acts of his own sub or supplier?  No.  Contractor is responsible for his sub.<br><br>Exception: If govt mandated that a certain sub must be used. <br><br>Construction – if beyond control of both and prime notifies KO w/10 days, maybe excusable<br><br>Financial difficulties – govt stops paying.<br>E.g., if govt is supposed to be making progress payments but isn’t<br>But if we did it because contractor wasn’t paying subs, then no<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Decision to T4D
			 Bottom line is that KO is never required to T4D.  <br>KO must exercise her independent discretion.  Not forced upon her by generals, etc.  If there’s any hint of that, her independent exercise of discretion will be scrutinized.  She may end up on the stand.<br><br>Why shouldn’t KO go for T4D, since if we lose it’ll just be converted to a T4C?<br>Policy reasons? (result in fewer contractors doing business with us?) (fairness?) (good faith?) (citizens own stock in these companies)<br>Practical reasons? (expense?)<br><br>The big thing you need to know is that the government is <u>required</u> to comply with this guidance.<br>You’ll see in your outline a case cited where the KO failed to get review by contracting and technical personnel (and by counsel), and ASBCA let the government slide on that.  So that requirement might not be considered as critical.  But the other ones are.<br><br>Alternatives to T4D (FAR 49.402-4)<br>* Permit contractor (or surety or guarantor) to continue performance under revised schedule<br>* Permit contractor to continue performance by means of subcontract or other business arrangement<br>* No-cost termination (if no longer have the requirement and contractor not owe us damages)<br><br>49.402-3 f factors:  <br>1) The terms of the contract and applicable laws and regulations.<br>(2) The specific failure of the contractor and the excuses for the failure.<br>(3) The availability of the supplies or services from other sources.<br>(4) The urgency of the need for the supplies or services and the period of time required to obtain them from other sources, as compared with the time delivery could be obtained from the delinquent contractor.<br>(5) The degree of essentiality of the contractor in the Government acquisition program and the effect of a termination for default upon the contractor’s capability as a supplier under other contracts.<br>(6) The effect of a termination for default on the ability of the contractor to liquidate guaranteed loans, progress payments, or advance payments.<br>(7) Any other pertinent facts and circumstances.<br><br>Another alternatives (why the heck isn't this mentioned in the FAR too?):<br>* Renegotiate delivery date and reduce price<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4D - FAR 49.402-3(f) Factors
			 This consideration must be documented in the contract file in writing by the KO.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4D - Burden
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4D – What’s the Big Deal?
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 T4D - Rights & Liabilities
			 Remember – T4C v. T4D<br><br><b>Rule  -- </b><b>Kor</b><b> is liable to the </b><b>govt</b><b> for any excess costs incurred in acquiring supplies or services similar to those terminated for default and for any other damages even if don’t </b><b>reprocure</b><b>.</b><br><b></b><br>Excess reprocurement costs<br>Govt must act reasonably to minimize the excess costs<br>Pay reasonable price – but can be more<br><br>Fulford doctrine:<br>CDA places time constraints on the Kor to challenge the T4D.   Board (90 days) or to COFC (1 yr)<br>Let’s say 100 days go by.  During this time, govt has been reprocuring the supplies or services – publicizing requirement, evaluating proposals, making the award.<br>Awards and issues a demand letter to the terminated Kor for the reprocurement costs.<br>Even though past the 90-day window to challenge the T4D at the board, the Kor may still dispute the underlying T4D a part of a timely appeal from a govt demand for excess reprocurement costs.<br><br>Liquidated damages:<br><u>IN ADDITION TO </u>reprocurement costs.<br>In lieu of actual damages – LD serve as a contractually agreed upon substitute for actual damages cause by late delivery or late completion of work.<br>If no valid LD clause, then we can recover actual damages to the extent proved.<br><br>Common law damages: <br>In lieu of or in addition to reprocurement costs <br>If govt fails to reprocure, still can get this<br>Damages are foreseeable, direct, material, or the proximate cause of the contractor's breach<br>Sometimes award these where unable to prove excess reprocurement costs<br><br>Unliquidated advance payments:<br>Repayment of any advance and progress payments attributable to the undelivered work. <br><br>Bottom line is that Govt will pay for value it actually received (so supply contractor at biggest risk)<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Roadmap
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			 Fiscal Considerations – T4C
			 Normally a T4C is because we don't need the item anymore.<br><br>REPLACEMENT CONTRACTS<br><br>A T4C is much different from a T4D.  The biggest difference is that the fault does not lie with the contractor.  The agency is terminating the contract for a variety of reasons.  For example, it may no longer need the items.  So, it T4Cs.<br>When we do this, the monies are no longer available to fund a replacement contract.  Does this make sense?  Yes!  If we decided to T4C, why should we get the benefit of using old money if we change our mind.<br>Two exceptions:<br>Award improper and agency T4Cs in response to a court or GAO order, may use original funds to award replacement contract in new FY.<br>Legal error.  CO receives an agency protest.  Upon review, realizes error.  May T4C and use prior funds to fund new, legally sufficient contract.  See case cited on page 16:  <b>Navy, Replacement Contract</b>.  GAO ruled that a CO may find a contract award improper if it has clear evidence of that fact.  Must have a high degree of confidence that if facts before board or court, result would be the same.  Also focused on CO as having competent authority b/c charged with protecting integrity of contracting process.<br><b>See restrictions on page 14</b>:  Original award in good faith; agency has continuing need; replacement contract is the same size and scope as original; CO executes without undue delay.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Fiscal Considerations – T4D
			 Normally a T4C is because we don't need the item anymore.<br><br>REPLACEMENT CONTRACTS<br><br>A T4C is much different from a T4D.  The biggest difference is that the fault does not lie with the contractor.  The agency is terminating the contract for a variety of reasons.  For example, it may no longer need the items.  So, it T4Cs.<br>When we do this, the monies are no longer available to fund a replacement contract.  Does this make sense?  Yes!  If we decided to T4C, why should we get the benefit of using old money if we change our mind.<br>Two exceptions:<br>Award improper and agency T4Cs in response to a court or GAO order, may use original funds to award replacement contract in new FY.<br>Legal error.  CO receives an agency protest.  Upon review, realizes error.  May T4C and use prior funds to fund new, legally sufficient contract.  See case cited on page 16:  <b>Navy, Replacement Contract</b>.  GAO ruled that a CO may find a contract award improper if it has clear evidence of that fact.  Must have a high degree of confidence that if facts before board or court, result would be the same.  Also focused on CO as having competent authority b/c charged with protecting integrity of contracting process.<br><b>See restrictions on page 14</b>:  Original award in good faith; agency has continuing need; replacement contract is the same size and scope as original; CO executes without undue delay.<br><br>
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        Copyright (c) 2001 IMS GLC, Inc. 
       2000-04-21, Adjustments by T.D. Wason from CP 1.0.
       2001-02-22, T.D.Wason: Modify for 2000-10-24 XML-Schema version.  Modified to support extension.
       2001-03-12, T.D.Wason: Change filename, target and meta-data namespaces and meta-data fielname.  Add meta-data to itemType, fileType and organizationType.
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       Imports IMS meta-data xsd, lower case element names.         
       This XSD provides a reference to the IMS meta-data root element as imsmd:record
       If the IMS meta-data is to be used in the XML instance then the instance must define an IMS meta-data prefix with a namespace.  The meta-data targetNamespace should be used.  
       2001-03-20, Thor Anderson: Remove manifestref, change resourceref back to identifierref, change manifest back to contained by manifest. --Tom Wason: manifest may contain _none_ or more manifests.
       2001-04-13 Tom Wason: corrected attirbute name structure.  Was misnamed type.  
       2001-05-14 Schawn Thropp: Made all complexType extensible with the group.any
       Added the anyAttribute to all complexTypes. Changed the href attribute on the fileType and resourceType to xsd:string
       Changed the maxLength of the href, identifierref, parameters, structure attributes to match the Information model.
       2001-07-25 Schawn Thropp: Changed the namespace for the Schema of Schemas to the 5/2/2001 W3C XML Schema 
       Recommendation. attributeGroup attr.imsmd deleted, was not used anywhere.  Any attribute declarations that have
       use = "default" changed to use="optional" - attr.structure.req.
       Any attribute declarations that have value="somevalue" changed to default="somevalue",
       attr.structure.req (hierarchical).  Removed references to IMS MD Version 1.1.
       Modified attribute group "attr.resourcetype.req" to change use from optional
       to required to match the information model.  As a result the default value also needed to be removed 
       Name change for XSD.  Changed to match version of CP Spec                                            
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          Any namespaced element from any namespace may be included within an "any" element.  The namespace for the imported element must be defined in the instance, and the schema must be imported.  
      
       
          
      
   

   
   
   

    
    
    
    
    
    
    
    
    
    
    
    

   
   
   

   
   
   
    
       
          
      
       
       
   
   
   
   
   
    
       
          
          
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
       
       
   
   
   
   
   
    
       
          
          
          
          
          
      
       
       
       
       
   
   
   
   
   
    
       
          
          
          
      
   
   
   
   
   
    
       
          
          
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
   
   
   
   
   
    
       
           
           
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
       
       
   

   
   
   

   
   
   
    
       
          
      
   
   
   
   
   
    
       
          
      
   
   
   
   
   
    
       
          
      
   





 

     

   
   
   
    
       2001-04-26 T.D.Wason. IMS meta-data 1.2 XML-Schema.                                  
       2001-06-07 S.E.Thropp. Changed the multiplicity on all elements to match the         
       Final 1.2 Binding Specification.                                                     
       Changed all elements that use the langstringType to a multiplicy of 1 or more        
       Changed centity in the contribute element to have a multiplicity of 0 or more.       
       Changed the requirement element to have a multiplicity of 0 or more.                 
        2001-07-25 Schawn Thropp.  Updates to bring the XSD up to speed with the W3C        
        XML Schema Recommendation.  The following changes were made: Change the             
        namespace to reference the 5/2/2001 W3C XML Schema Recommendation,the base          
        type for the durtimeType, simpleType, was changed from timeDuration to duration.                  
        Any attribute declarations that have use="default" had to change to use="optional"  
        - attr.type.  Any attribute declarations that have value ="somevalue" had to change 
        to default = "somevalue" - attr.type (URI)                                          
        2001-09-04 Schawn Thropp                                                            
        Changed the targetNamespace and namespace of schema to reflect version change       
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function sanitizeForbiddenHTMLTextChars(in_s)
{
	var out_s = in_s.toString();//We are sometimes called to sanitize non-strings...like document.location

	out_s = out_s.split("<").join("&lt;");
	out_s = out_s.split(">").join("&gt;");
	out_s = out_s.split("'").join("&apos;");
	out_s = out_s.split('"').join("&quot;");
	
	return out_s;
}

function removeExtraURLParams(in_s)
{
	var inp = in_s.toString();
	var indexOfAmp = in_s.indexOf("&");
	
	var outp = inp;
	if(indexOfAmp!=-1)
		outp = inp.substring(0, indexOfAmp);
	
	return outp;
}

function showFlash(swf, w, h, loop)
{
	var isMSIE = navigator.appName.indexOf("Microsoft") != -1;
	var s = '';
	var protocol = 'http';//safe default
	var url = document.location.toString();
	indexOfColon = url.indexOf(":");
	if(indexOfColon>0)	
		protocol = url.substring(0, indexOfColon);
	if(protocol!='http' || protocol!='https')
		protocol='https';
	var location = document.location;
	location = (location==unescape(location))?escape(location):location;

	s += '<object classid="clsid:D27CDB6E-AE6D-11cf-96B8-444553540000" codebase="' + protocol + '://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,65,0" width="'+w+'" height="'+h+'" id="SlideContent" align="" VIEWASTEXT>'
	s += '<param name="movie" value="'+sanitizeForbiddenHTMLTextChars(swf)+'" />'
	s += '<param name="menu" value="false" />'
	s += '<param name="quality" value="best" />'
	s += '<param name="loop" value="'+loop+'" />'
	s += '<param name="FlashVars" value="initialURL='+
			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+
			'&isMSIE='+isMSIE+'&useBSM=false" />'
	s += '<param name="allowScriptAccess" value="sameDomain"/>'
	s += '<embed src="'+sanitizeForbiddenHTMLTextChars(swf)+'" FlashVars="initialURL='+
			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+
			'&isMSIE='+isMSIE+'&useBSM=false" menu="false" quality="best" width="'+w+'" height="'+h+'" loop="'+loop+'" name="SlideContent" align="" type="application/x-shockwave-flash" pluginspage="' + protocol + '://www.macromedia.com/go/getflashplayer" swLiveConnect="true" allowScriptAccess="sameDomain"></embed>'
	s += '</object>'
	// in theory, we should always embed in a table, but in practice, IE6 malfunctions
	// when width & height = 100%, but in that case, we don't really need the table anyway.
	if ((w.toString().indexOf('%') == -1) && (h.toString().indexOf('%') == -1))
	{
		s = '<table border=0 width="100%" height="100%"><tr valign="middle"><td align="center">' +
			s +
			'</td></tr></table>';
	}
	document.write(s);
}



 


"system_id","type","command_line","max_time_allowed","file_name","max_score","mastery_score","system_vendor","core_vendor","time_limit_action","au_password","web_launch"
"A2","Tutorial","","","AICC.htm","100","80","Breeze Presenter","","","",""




; ----------------------------------------
;
; AICC Course Interchange File.
;
;
; ----------------------------------------

[Course]
Course_ID=Terminations_JAOAC_(Eberle)
Course_Title=Terminations JAOAC (Eberle)
Level=3
Course_Creator=Breeze Presenter
Course_System=Breeze Presenter
Total_AUs=1
Total_Blocks=0
Total_Objectives=0
Total_Complex_Obj=0
Max_Fields_CST=1
Max_Fields_ORT=0
Version=2.0

[Course_Behavior]
Max_Normal=99

[Course_Description]



"block","member"
"root","A2"



"system_id","developer_id","title","description"
    "A2","Breeze Presenter","Terminations_JAOAC_(Eberle)",""
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         This component schema provides element name declarations for metadata elements.
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         within their parent by the presence of the uniqueElementName attribute,
         and is common to all uniqueness profiles.
      
   

   

   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

  
   
      
         
            
               
               
           
        
     
   

   
    
       
          
             
                
                
            
         
      
   

   

   

   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   

   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
   
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
      
    

   
    
       
          
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   
  
   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   

   

   

   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   

   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
             
                
                
            
         
      
   

   
    
       
          
      
   

   
    
       
          
      
   

   

   




 

   
     
       This work is licensed under the Creative Commons Attribution-ShareAlike
       License.  To view a copy of this license, see the file license.txt,
       visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
       Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
    

     
       This component schema provides global type declarations for metadata elements.
    
  

   
   

  

  
   
     
       
       
       
       
       
       
       
       
       
       
    
     
  

  
   
     
       
       
       
       
       
       
       
       
       
    
     
  

  
   
     
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  

  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
       
       
    
     
  

  

  

  

  
   
     
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  

  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
       
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
    
     
  

  
   
     
       
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
       
       
       
       
       
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  

  

  
   
     
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
    
     
  

  

  

  

  

  
   
     
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  

  

  
   
     
       
       
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
       
       
    
     
  

  
   
     
       
         
      
    
  

  
   
     
       
         
      
    
  

  

  




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides the element name declaration for the
         root element for all LOM instances.
      
   

   

   
    
       
          
          
      
   




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides global type declarations for those metadata
         elements whose values are taken from a vocabulary datatype.
      
   

    
    
    

   

   
    
       
          
             
         
      
   

   
    
       
          
          
          
      
   
  
    
       
          
             
         
      
   

   
    
       
          
          
          
      
   
  
    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   
 
    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides global type declarations for the standard
         enumerated types for those metadata elements whose values are taken from
         a vocabulary datatype.
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        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing this file to state that this **
        **                file is the LOM V1.0 Base Schema vocabulary source and  **
        **                value declarations.                                     ** 
        ****************************************************************************
      
   

   

   
    
       
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
      
   




<!--
        DTD for XML Schemas: Part 2: Datatypes
        $Id: datatypes.dtd,v 1.23 2001/03/16 17:36:30 ht Exp $
        Note this DTD is NOT normative, or even definitive. - - the
        prose copy in the datatypes REC is the definitive version
        (which shouldn't differ from this one except for this comment
        and entity expansions, but just in case)
  -->

<!--
        This DTD cannot be used on its own, it is intended
        only for incorporation in XMLSchema.dtd, q.v.
  -->

<!-- Define all the element names, with optional prefix -->
<!ENTITY % simpleType "%p;simpleType">
<!ENTITY % restriction "%p;restriction">
<!ENTITY % list "%p;list">
<!ENTITY % union "%p;union">
<!ENTITY % maxExclusive "%p;maxExclusive">
<!ENTITY % minExclusive "%p;minExclusive">
<!ENTITY % maxInclusive "%p;maxInclusive">
<!ENTITY % minInclusive "%p;minInclusive">
<!ENTITY % totalDigits "%p;totalDigits">
<!ENTITY % fractionDigits "%p;fractionDigits">
<!ENTITY % length "%p;length">
<!ENTITY % minLength "%p;minLength">
<!ENTITY % maxLength "%p;maxLength">
<!ENTITY % enumeration "%p;enumeration">
<!ENTITY % whiteSpace "%p;whiteSpace">
<!ENTITY % pattern "%p;pattern">

<!--
        Customisation entities for the ATTLIST of each element
        type. Define one of these if your schema takes advantage
        of the anyAttribute='##other' in the schema for schemas
  -->

<!ENTITY % simpleTypeAttrs "">
<!ENTITY % restrictionAttrs "">
<!ENTITY % listAttrs "">
<!ENTITY % unionAttrs "">
<!ENTITY % maxExclusiveAttrs "">
<!ENTITY % minExclusiveAttrs "">
<!ENTITY % maxInclusiveAttrs "">
<!ENTITY % minInclusiveAttrs "">
<!ENTITY % totalDigitsAttrs "">
<!ENTITY % fractionDigitsAttrs "">
<!ENTITY % lengthAttrs "">
<!ENTITY % minLengthAttrs "">
<!ENTITY % maxLengthAttrs "">
<!ENTITY % enumerationAttrs "">
<!ENTITY % whiteSpaceAttrs "">
<!ENTITY % patternAttrs "">

<!-- Define some entities for informative use as attribute
        types -->
<!ENTITY % URIref "CDATA">
<!ENTITY % XPathExpr "CDATA">
<!ENTITY % QName "NMTOKEN">
<!ENTITY % QNames "NMTOKENS">
<!ENTITY % NCName "NMTOKEN">
<!ENTITY % nonNegativeInteger "NMTOKEN">
<!ENTITY % boolean "(true|false)">
<!ENTITY % simpleDerivationSet "CDATA">
<!--
        #all or space-separated list drawn from derivationChoice
  -->

<!--
        Note that the use of 'facet' below is less restrictive
        than is really intended:  There should in fact be no
        more than one of each of minInclusive, minExclusive,
        maxInclusive, maxExclusive, totalDigits, fractionDigits,
        length, maxLength, minLength within datatype,
        and the min- and max- variants of Inclusive and Exclusive
        are mutually exclusive. On the other hand,  pattern and
        enumeration may repeat.
  -->
<!ENTITY % minBound "(%minInclusive; | %minExclusive;)">
<!ENTITY % maxBound "(%maxInclusive; | %maxExclusive;)">
<!ENTITY % bounds "%minBound; | %maxBound;">
<!ENTITY % numeric "%totalDigits; | %fractionDigits;">
<!ENTITY % ordered "%bounds; | %numeric;">
<!ENTITY % unordered
   "%pattern; | %enumeration; | %whiteSpace; | %length; |
   %maxLength; | %minLength;">
<!ENTITY % facet "%ordered; | %unordered;">
<!ENTITY % facetAttr 
        "value CDATA #REQUIRED
        id ID #IMPLIED">
<!ENTITY % fixedAttr "fixed %boolean; #IMPLIED">
<!ENTITY % facetModel "(%annotation;)?">
<!ELEMENT %simpleType;
        ((%annotation;)?, (%restriction; | %list; | %union;))>
<!ATTLIST %simpleType;
    name      %NCName; #IMPLIED
    final     %simpleDerivationSet; #IMPLIED
    id        ID       #IMPLIED
    %simpleTypeAttrs;>
<!-- name is required at top level -->
<!ELEMENT %restriction; ((%annotation;)?,
                         (%restriction1; |
                          ((%simpleType;)?,(%facet;)*)),
                         (%attrDecls;))>
<!ATTLIST %restriction;
    base      %QName;                  #IMPLIED
    id        ID       #IMPLIED
    %restrictionAttrs;>
<!--
        base and simpleType child are mutually exclusive,
        one is required.

        restriction is shared between simpleType and
        simpleContent and complexContent (in XMLSchema.xsd).
        restriction1 is for the latter cases, when this
        is restricting a complex type, as is attrDecls.
  -->
<!ELEMENT %list; ((%annotation;)?,(%simpleType;)?)>
<!ATTLIST %list;
    itemType      %QName;             #IMPLIED
    id        ID       #IMPLIED
    %listAttrs;>
<!--
        itemType and simpleType child are mutually exclusive,
        one is required
  -->
<!ELEMENT %union; ((%annotation;)?,(%simpleType;)*)>
<!ATTLIST %union;
    id            ID       #IMPLIED
    memberTypes   %QNames;            #IMPLIED
    %unionAttrs;>
<!--
        At least one item in memberTypes or one simpleType
        child is required
  -->

<!ELEMENT %maxExclusive; %facetModel;>
<!ATTLIST %maxExclusive;
        %facetAttr;
        %fixedAttr;
        %maxExclusiveAttrs;>
<!ELEMENT %minExclusive; %facetModel;>
<!ATTLIST %minExclusive;
        %facetAttr;
        %fixedAttr;
        %minExclusiveAttrs;>

<!ELEMENT %maxInclusive; %facetModel;>
<!ATTLIST %maxInclusive;
        %facetAttr;
        %fixedAttr;
        %maxInclusiveAttrs;>
<!ELEMENT %minInclusive; %facetModel;>
<!ATTLIST %minInclusive;
        %facetAttr;
        %fixedAttr;
        %minInclusiveAttrs;>

<!ELEMENT %totalDigits; %facetModel;>
<!ATTLIST %totalDigits;
        %facetAttr;
        %fixedAttr;
        %totalDigitsAttrs;>
<!ELEMENT %fractionDigits; %facetModel;>
<!ATTLIST %fractionDigits;
        %facetAttr;
        %fixedAttr;
        %fractionDigitsAttrs;>

<!ELEMENT %length; %facetModel;>
<!ATTLIST %length;
        %facetAttr;
        %fixedAttr;
        %lengthAttrs;>
<!ELEMENT %minLength; %facetModel;>
<!ATTLIST %minLength;
        %facetAttr;
        %fixedAttr;
        %minLengthAttrs;>
<!ELEMENT %maxLength; %facetModel;>
<!ATTLIST %maxLength;
        %facetAttr;
        %fixedAttr;
        %maxLengthAttrs;>

<!-- This one can be repeated -->
<!ELEMENT %enumeration; %facetModel;>
<!ATTLIST %enumeration;
        %facetAttr;
        %enumerationAttrs;>

<!ELEMENT %whiteSpace; %facetModel;>
<!ATTLIST %whiteSpace;
        %facetAttr;
        %fixedAttr;
        %whiteSpaceAttrs;>

<!-- This one can be repeated -->
<!ELEMENT %pattern; %facetModel;>
<!ATTLIST %pattern;
        %facetAttr;
        %patternAttrs;>
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       This component schema defines the content model group customElements
       to support validation of custom metadata elements.
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       This component schema defines the content model group customElements
       to support strict validation of standard metadata elements.
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		      i.e. "http://www.imsglobal.org/xsd/imscp_v1p1"                                  
		      This change done to support the decision to only change the XML namespace with  
		      major revisions of the specification i.e. where the information model or binding
		      changes (as opposed to addressing bugs or omissions). A stable namespace is     
		      necessary to the increasing number of implementors.                             
		   3. Changed name of schema file to "imscp_v1p1p3.xsd" and                           
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			 The root element for all sequencing tags.  This tag will usually appear as a child element to an IMS CP item tag.
		
	
	 
		 
			 The type associated with any top-level sequencing tag
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			 The type associated with a control-mode element (see the element controlMode)
		
		 
		 
		 
		 
		 
		 
	



 
	
	 
		 
			 The type that describes any element which fullfills a delivery control semantic
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			 The specification states: "Each activity must have one and only one objective that contributes to rollup".  The following type describes an unbounded set of elements all named "objective" that do not contribute to rollup, and one element called "primaryObjective" that contributes to rollup.
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			 The type that describes an individual objective mapping.  Mapping one local objective GUID to one global objective GUID
		
		 
		 
		 
		 
		 
	



 
	 
	
	 
		 
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
								 
								 
							
						
					
					 
				
			
			 
				 
					 
				
			
		
		 
		 
		 
	
	 
		 
			 
		
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 postConditionSequencingRuleType is derived by extension from sequencingRuleType.  It adds an element ruleAction that is a simpleType constrained to a vocabulary relevant to post-Condition sequencing rules
		
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 
				 
					 
						 
							 
								 
								 
								 
								 
							
						
					
					 
				
			
		
	
	 
		 
			 
			 
			 
		
	
	 
		 
			 
		
	
	 
		 
			 
			 
			 
			 
			 
			 
		
	
	 
		 
			 
			 
			 
			 
		
	



 
	 
		 
			 
			 
			 
			 
			 
		
	
	 
		 
			 
			 
		
	
	 
		 
			 
			 
		
	
	 
		 
			 A decimal value with AT LEAST 4 significant decimal digits between -1 and 1
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         This file represents a composite schema for validating
         LOM V1.0 instances using a common set of validation assumptions.

         Alternative composite schemas can be assembled by selecting
         from the various alternative component schema listed below.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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         This file represents a composite schema for validating
         LOM V1.0 instances using custom validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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        This file represents a composite schema for validating
        LOM V1.0 instances using loose validation for vocabulary values.
     
      
       ****************************************************************************
       **                           CHANGE HISTORY                               **
       ****************************************************************************
       ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
       **                that the strict.xsd is used to validate vocabularies    **
       **                defined in the LOM V1.0 Base Schema.                    **
       **              - Moved included schema elementNames.xsd just before      **
       **                elementTypes.xsd.                                       **
       **              - Moved the element declaration for the top-level lom     **
       **                metadata element to a separate file (rootElement.xsd)   **
       **                and included this file just after elementTypes.xsd.     **
       **              - Moved the XML Schema import statements before the XML   **
       **                Schema include statements.                              **
       **              - Moved the element group declaration named               **
       **                lom:customElements to a separate file (anyElement.xsd)  **
       **                and included this new file just before the XML Schema   **
       **                import statments.                                       **
       ****************************************************************************
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         This file represents a composite schema for validating
         LOM V1.0 instances using strict validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
      
   

  

   

   

   

   

   
   
   
   
   
   





		
			
				
				
				
				
				
				
				
			
		
		
		
	

		
			 
			 
			 
			 
			 
			
		
	
var g_objAPI = null;
var g_nAPI = 0;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)
var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions
var g_zAPIVersion = -1;
var g_bFinishDone = false;


function findAPI(win)
{
	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below
	// Look in the current window (win) and recursively look in any child frames
	if(g_nAPI == 0)
	{
		if(win.API_1484_11 != null)
  	 	{
  	 		return win.API_1484_11;
		}
	} else if(g_nAPI == 1 || g_nAPI == "") {
		if (win.API != null)
		{
			g_zAPIVersion = g_aAPI[g_nAPI];
			return win.API;
		}
	}

	if (win.length > 0)  // check frames
	{
		for (var i=0;i<win.length;i++)
		{
			var objAPI = findAPI(win.frames[i]);
			if (objAPI != null)
			{
				return objAPI;
			}
		}
	}
	return null;
}


function getAPI(intAPISearchOrder)
{
	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.
	var objAPI = null;
	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);
	if(intAPISearchOrder==0)
	{
		// start and the current window and recurse up through parent windows/frames
		var objCurrentWindow = window;
		objAPI = findAPI(objCurrentWindow);
		var xCount = 0;
		while(objCurrentWindow && !objAPI && xCount < 100)
		{
			xCount++;
			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))
			{
				objCurrentWindow = objCurrentWindow.opener;
			} else {
				objCurrentWindow = objCurrentWindow.parent;
			}
			objAPI = findAPI(objCurrentWindow);
		}
		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))
		{
			g_nAPI++;
			objAPI = getAPI(intAPISearchOrder);
		}
	} else {
		// start at the top window and recurse down through child frames
		objAPI = findAPI(this.top);

		if (objAPI == null)
		{
			// the API wasn't found in the current window's hierarchy.  If the
			// current window has an opener (was launched by another window),
			// check the opener's window hierarchy.
			objTopWindow=window.top;

			objTopWindow = objTopWindow.opener;

			while (objTopWindow && !objAPI)
			{
				//checking window opener
				objAPI = findAPI(objTopWindow.top);
				if (objAPI==null) objTopWindow = objTopWindow.opener;
			}
			if(objAPI==null && g_nAPI < (g_aAPI.length-1))
			{
				g_nAPI++;
				objAPI = getAPI(intAPISearchOrder);
			}
		}
	}
	if(objAPI==null)
	{
		// can't find API
	} else if(objAPI != null && g_zAPIVersion == -1) {
		g_zAPIVersion = objAPI.version;
	}

	return objAPI;
}

function setAPI()
{
	while(g_objAPI == undefined)
	{
		g_objAPI = getAPI(0);
	}
}

function isAPI() {
	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))
}

// called in the outer HTML file
// g_objAPI = getAPI();

function dataToFlash(layer, msg) {
	// set the comm HTML
	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

	// get the browser info
	IE=0; NS4=0; NS6=0;
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}
	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}

	if (IE==true)
	{
		IE_dynamic.document.body.innerHTML=fcomValue;
	}

	if (NS4)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		eval('var echoecho = document.layers.NS_'+layer+'.document;');
		echoecho.open();
		echoecho.write(fcomValue);
		echoecho.close();
	}

	if (NS6)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		document.getElementById('NS_'+layer).innerHTML =fcomValue;
	}
}


function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {
	var strEval = "";
	var varResult = false;
	if(isAPI())
	{
		if (varSCOvalue != "")
		{
			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			if(strSCOfunction=="LMSGetLastError")
			{
				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";
			} else {
				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";
			}
		}
	} else {
		if (SCOvalue != "")
		{
			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			strEval = strSCOfunction + "('" + strSCOproperty + "');";
		}
	}
	varResult = eval(strEval);
	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")
	{
		// set global variable to result of Finish function
		g_bFinishDone = varResult;
	}
	dataToFlash('dynamic', strFLvariableName + "|" + varResult);
}
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       This component schema provides attribute group declarations for metadata
       elements to support loose validation of element uniqueness constraints.
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       This component schema provides attribute group declarations for metadata
       elements to support strict validation of element uniqueness constraints,
       by providing the attribute uniqueElementName for each metadata element
       that should appear with multiplicity at most one.
    
  

  

  

  

  
   

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   

  
   
     
  

  
   
     
  

  
   
     
  

  

  

  
   

  
   

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   

  
   
     
  

  

  
   
     
  

  
   
     
  

  

  

  

  

  

  

  

  
   

  
   
     
  

  
   
     
  

  
   

  
   
     
  

  
   

  
   

  
   

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   

  
   
     
  

  
   

  
   
     
  

  
   

  
   
     
  

  
   
     
  

  
   

  
   

  
   

  
   
     
  

  
   
     
  

  

  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   

  
   
     
  

  
   
     
  

  

  

  

  

  
   

  
   
     
  

  

  

  
   

  
   
     
  

  
   

  

  
   

  
   
     
  

  

  

  




 

  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  

  
   
     
       
      
    
  




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of both standard and custom
         vocabulary values by checking that both the source and value are taken
         from either the standard token set or from a custom token set.
      
   

    
    
  
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   




 

   
     
       This work is licensed under the Creative Commons Attribution-ShareAlike
       License.  To view a copy of this license, see the file license.txt,
       visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
       Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
    

     
       This component schema provides simple type declarations for metadata
       elements whose values are taken from a vocabulary datatype.

       This component schema supports loose validation of vocabulary value constraints
       by allowing both the source and value to be arbitrary strings.
    
  

   

  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  

  
   
     
  




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of standard vocabulary values by
         checking that both the source and value are from the standard token set.
      
   

    

   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   
 
   
    
       
   
 
   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   




 

  
   
   See http://www.w3.org/XML/1998/namespace.html and
   http://www.w3.org/TR/REC-xml for information about this namespace.
  
 

  
   This schema defines attributes and an attribute group
        suitable for use by
        schemas wishing to allow xml:base, xml:lang or xml:space attributes
        on elements they define.

        To enable this, such a schema must import this schema
        for the XML namespace, e.g. as follows:
        <schema . . .>
         . . .
         <import namespace="http://www.w3.org/XML/1998/namespace"
                    schemaLocation="http://www.w3.org/2001/03/xml.xsd"/>

        Subsequently, qualified reference to any of the attributes
        or the group defined below will have the desired effect, e.g.

        <type . . .>
         . . .
         <attributeGroup ref="xml:specialAttrs"/>
 
         will define a type which will schema-validate an instance
         element with any of those attributes
 

  
   In keeping with the XML Schema WG's standard versioning
   policy, this schema document will persist at
   http://www.w3.org/2001/03/xml.xsd.
   At the date of issue it can also be found at
   http://www.w3.org/2001/xml.xsd.
   The schema document at that URI may however change in the future,
   in order to remain compatible with the latest version of XML Schema
   itself.  In other words, if the XML Schema namespace changes, the version
   of this document at
   http://www.w3.org/2001/xml.xsd will change
   accordingly; the version at
   http://www.w3.org/2001/03/xml.xsd will not change.
  
 

  
   
    In due course, we should install the relevant ISO 2- and 3-letter
         codes as the enumerated possible values . . .
  
 

  
   
    
     
     
   
  
 

  
   
    See http://www.w3.org/TR/xmlbase/ for
                     information about this attribute.
  
 

  
   
   
   
 




<!-- DTD for XML Schemas: Part 1: Structures
     Public Identifier: "-//W3C//DTD XMLSCHEMA 200102//EN"
     Official Location: http://www.w3.org/2001/XMLSchema.dtd -->
<!-- $Id: XMLSchema.dtd,v 1.30 2001/03/16 15:23:02 ht Exp $ -->
<!-- Note this DTD is NOT normative, or even definitive. -->           <!--d-->
<!-- prose copy in the structures REC is the definitive version -->    <!--d-->
<!-- (which shouldn't differ from this one except for this -->         <!--d-->
<!-- comment and entity expansions, but just in case) -->              <!--d-->
<!-- With the exception of cases with multiple namespace
     prefixes for the XML Schema namespace, any XML document which is
     not valid per this DTD given redefinitions in its internal subset of the
     'p' and 's' parameter entities below appropriate to its namespace
     declaration of the XML Schema namespace is almost certainly not
     a valid schema. -->

<!-- The simpleType element and its constituent parts
     are defined in XML Schema: Part 2: Datatypes -->
<!ENTITY % xs-datatypes PUBLIC 'datatypes' 'datatypes.dtd' >

<!ENTITY % p 'xs:'> <!-- can be overriden in the internal subset of a
                         schema document to establish a different
                         namespace prefix -->
<!ENTITY % s ':xs'> <!-- if %p is defined (e.g. as foo:) then you must
                         also define %s as the suffix for the appropriate
                         namespace declaration (e.g. :foo) -->
<!ENTITY % nds 'xmlns%s;'>

<!-- Define all the element names, with optional prefix -->
<!ENTITY % schema "%p;schema">
<!ENTITY % complexType "%p;complexType">
<!ENTITY % complexContent "%p;complexContent">
<!ENTITY % simpleContent "%p;simpleContent">
<!ENTITY % extension "%p;extension">
<!ENTITY % element "%p;element">
<!ENTITY % unique "%p;unique">
<!ENTITY % key "%p;key">
<!ENTITY % keyref "%p;keyref">
<!ENTITY % selector "%p;selector">
<!ENTITY % field "%p;field">
<!ENTITY % group "%p;group">
<!ENTITY % all "%p;all">
<!ENTITY % choice "%p;choice">
<!ENTITY % sequence "%p;sequence">
<!ENTITY % any "%p;any">
<!ENTITY % anyAttribute "%p;anyAttribute">
<!ENTITY % attribute "%p;attribute">
<!ENTITY % attributeGroup "%p;attributeGroup">
<!ENTITY % include "%p;include">
<!ENTITY % import "%p;import">
<!ENTITY % redefine "%p;redefine">
<!ENTITY % notation "%p;notation">

<!-- annotation elements -->
<!ENTITY % annotation "%p;annotation">
<!ENTITY % appinfo "%p;appinfo">
<!ENTITY % documentation "%p;documentation">

<!-- Customisation entities for the ATTLIST of each element type.
     Define one of these if your schema takes advantage of the
     anyAttribute='##other' in the schema for schemas -->

<!ENTITY % schemaAttrs ''>
<!ENTITY % complexTypeAttrs ''>
<!ENTITY % complexContentAttrs ''>
<!ENTITY % simpleContentAttrs ''>
<!ENTITY % extensionAttrs ''>
<!ENTITY % elementAttrs ''>
<!ENTITY % groupAttrs ''>
<!ENTITY % allAttrs ''>
<!ENTITY % choiceAttrs ''>
<!ENTITY % sequenceAttrs ''>
<!ENTITY % anyAttrs ''>
<!ENTITY % anyAttributeAttrs ''>
<!ENTITY % attributeAttrs ''>
<!ENTITY % attributeGroupAttrs ''>
<!ENTITY % uniqueAttrs ''>
<!ENTITY % keyAttrs ''>
<!ENTITY % keyrefAttrs ''>
<!ENTITY % selectorAttrs ''>
<!ENTITY % fieldAttrs ''>
<!ENTITY % includeAttrs ''>
<!ENTITY % importAttrs ''>
<!ENTITY % redefineAttrs ''>
<!ENTITY % notationAttrs ''>
<!ENTITY % annotationAttrs ''>
<!ENTITY % appinfoAttrs ''>
<!ENTITY % documentationAttrs ''>

<!ENTITY % complexDerivationSet "CDATA">
      <!-- #all or space-separated list drawn from derivationChoice -->
<!ENTITY % blockSet "CDATA">
      <!-- #all or space-separated list drawn from
                      derivationChoice + 'substitution' -->

<!ENTITY % mgs '%all; | %choice; | %sequence;'>
<!ENTITY % cs '%choice; | %sequence;'>
<!ENTITY % formValues '(qualified|unqualified)'>


<!ENTITY % attrDecls    '((%attribute;| %attributeGroup;)*,(%anyAttribute;)?)'>

<!ENTITY % particleAndAttrs '((%mgs; | %group;)?, %attrDecls;)'>

<!-- This is used in part2 -->
<!ENTITY % restriction1 '((%mgs; | %group;)?)'>

%xs-datatypes;

<!-- the duplication below is to produce an unambiguous content model
     which allows annotation everywhere -->
<!ELEMENT %schema; ((%include; | %import; | %redefine; | %annotation;)*,
                    ((%simpleType; | %complexType;
                      | %element; | %attribute;
                      | %attributeGroup; | %group;
                      | %notation; ),
                     (%annotation;)*)* )>
<!ATTLIST %schema;
   targetNamespace      %URIref;               #IMPLIED
   version              CDATA                  #IMPLIED
   %nds;                %URIref;               #FIXED 'http://www.w3.org/2001/XMLSchema'
   xmlns                CDATA                  #IMPLIED
   finalDefault         %complexDerivationSet; ''
   blockDefault         %blockSet;             ''
   id                   ID                     #IMPLIED
   elementFormDefault   %formValues;           'unqualified'
   attributeFormDefault %formValues;           'unqualified'
   xml:lang             CDATA                  #IMPLIED
   %schemaAttrs;>
<!-- Note the xmlns declaration is NOT in the Schema for Schemas,
     because at the Infoset level where schemas operate,
     xmlns(:prefix) is NOT an attribute! -->
<!-- The declaration of xmlns is a convenience for schema authors -->
 
<!-- The id attribute here and below is for use in external references
     from non-schemas using simple fragment identifiers.
     It is NOT used for schema-to-schema reference, internal or
     external. -->

<!-- a type is a named content type specification which allows attribute
     declarations-->
<!-- -->

<!ELEMENT %complexType; ((%annotation;)?,
                         (%simpleContent;|%complexContent;|
                          %particleAndAttrs;))>

<!ATTLIST %complexType;
          name      %NCName;                        #IMPLIED
          id        ID                              #IMPLIED
          abstract  %boolean;                       #IMPLIED
          final     %complexDerivationSet;          #IMPLIED
          block     %complexDerivationSet;          #IMPLIED
          mixed (true|false) 'false'
          %complexTypeAttrs;>

<!-- particleAndAttrs is shorthand for a root type -->
<!-- mixed is disallowed if simpleContent, overriden if complexContent
     has one too. -->

<!-- If anyAttribute appears in one or more referenced attributeGroups
     and/or explicitly, the intersection of the permissions is used -->

<!ELEMENT %complexContent; (%restriction;|%extension;)>
<!ATTLIST %complexContent;
          mixed (true|false) #IMPLIED
          id    ID           #IMPLIED
          %complexContentAttrs;>

<!-- restriction should use the branch defined above, not the simple
     one from part2; extension should use the full model  -->

<!ELEMENT %simpleContent; (%restriction;|%extension;)>
<!ATTLIST %simpleContent;
          id    ID           #IMPLIED
          %simpleContentAttrs;>

<!-- restriction should use the simple branch from part2, not the 
     one defined above; extension should have no particle  -->

<!ELEMENT %extension; (%particleAndAttrs;)>
<!ATTLIST %extension;
          base  %QName;      #REQUIRED
          id    ID           #IMPLIED
          %extensionAttrs;>

<!-- an element is declared by either:
 a name and a type (either nested or referenced via the type attribute)
 or a ref to an existing element declaration -->

<!ELEMENT %element; ((%annotation;)?, (%complexType;| %simpleType;)?,
                     (%unique; | %key; | %keyref;)*)>
<!-- simpleType or complexType only if no type|ref attribute -->
<!-- ref not allowed at top level -->
<!ATTLIST %element;
            name               %NCName;               #IMPLIED
            id                 ID                     #IMPLIED
            ref                %QName;                #IMPLIED
            type               %QName;                #IMPLIED
            minOccurs          %nonNegativeInteger;   #IMPLIED
            maxOccurs          CDATA                  #IMPLIED
            nillable           %boolean;              #IMPLIED
            substitutionGroup  %QName;                #IMPLIED
            abstract           %boolean;              #IMPLIED
            final              %complexDerivationSet; #IMPLIED
            block              %blockSet;             #IMPLIED
            default            CDATA                  #IMPLIED
            fixed              CDATA                  #IMPLIED
            form               %formValues;           #IMPLIED
            %elementAttrs;>
<!-- type and ref are mutually exclusive.
     name and ref are mutually exclusive, one is required -->
<!-- In the absence of type AND ref, type defaults to type of
     substitutionGroup, if any, else the ur-type, i.e. unconstrained -->
<!-- default and fixed are mutually exclusive -->

<!ELEMENT %group; ((%annotation;)?,(%mgs;)?)>
<!ATTLIST %group; 
          name        %NCName;               #IMPLIED
          ref         %QName;                #IMPLIED
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %groupAttrs;>

<!ELEMENT %all; ((%annotation;)?, (%element;)*)>
<!ATTLIST %all;
          minOccurs   (1)                    #IMPLIED
          maxOccurs   (1)                    #IMPLIED
          id          ID                     #IMPLIED
          %allAttrs;>

<!ELEMENT %choice; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>
<!ATTLIST %choice;
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %choiceAttrs;>

<!ELEMENT %sequence; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>
<!ATTLIST %sequence;
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %sequenceAttrs;>

<!-- an anonymous grouping in a model, or
     a top-level named group definition, or a reference to same -->

<!-- Note that if order is 'all', group is not allowed inside.
     If order is 'all' THIS group must be alone (or referenced alone) at
     the top level of a content model -->
<!-- If order is 'all', minOccurs==maxOccurs==1 on element/any inside -->
<!-- Should allow minOccurs=0 inside order='all' . . . -->

<!ELEMENT %any; (%annotation;)?>
<!ATTLIST %any;
            namespace       CDATA                  '##any'
            processContents (skip|lax|strict)      'strict'
            minOccurs       %nonNegativeInteger;   '1'
            maxOccurs       CDATA                  '1'
            id              ID                     #IMPLIED
            %anyAttrs;>

<!-- namespace is interpreted as follows:
                  ##any      - - any non-conflicting WFXML at all

                  ##other    - - any non-conflicting WFXML from namespace other
                                  than targetNamespace

                  ##local    - - any unqualified non-conflicting WFXML/attribute
                  one or     - - any non-conflicting WFXML from
                  more URI        the listed namespaces
                  references

                  ##targetNamespace ##local may appear in the above list,
                    with the obvious meaning -->

<!ELEMENT %anyAttribute; (%annotation;)?>
<!ATTLIST %anyAttribute;
            namespace       CDATA              '##any'
            processContents (skip|lax|strict)  'strict'
            id              ID                 #IMPLIED
            %anyAttributeAttrs;>
<!-- namespace is interpreted as for 'any' above -->

<!-- simpleType only if no type|ref attribute -->
<!-- ref not allowed at top level, name iff at top level -->
<!ELEMENT %attribute; ((%annotation;)?, (%simpleType;)?)>
<!ATTLIST %attribute;
          name      %NCName;      #IMPLIED
          id        ID            #IMPLIED
          ref       %QName;       #IMPLIED
          type      %QName;       #IMPLIED
          use       (prohibited|optional|required) #IMPLIED
          default   CDATA         #IMPLIED
          fixed     CDATA         #IMPLIED
          form      %formValues;  #IMPLIED
          %attributeAttrs;>
<!-- type and ref are mutually exclusive.
     name and ref are mutually exclusive, one is required -->
<!-- default for use is optional when nested, none otherwise -->
<!-- default and fixed are mutually exclusive -->
<!-- type attr and simpleType content are mutually exclusive -->

<!-- an attributeGroup is a named collection of attribute decls, or a
     reference thereto -->
<!ELEMENT %attributeGroup; ((%annotation;)?,
                       (%attribute; | %attributeGroup;)*,
                       (%anyAttribute;)?) >
<!ATTLIST %attributeGroup;
                 name       %NCName;       #IMPLIED
                 id         ID             #IMPLIED
                 ref        %QName;        #IMPLIED
                 %attributeGroupAttrs;>

<!-- ref iff no content, no name.  ref iff not top level -->

<!-- better reference mechanisms -->
<!ELEMENT %unique; ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %unique;
          name     %NCName;       #REQUIRED
	  id       ID             #IMPLIED
	  %uniqueAttrs;>

<!ELEMENT %key;    ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %key;
          name     %NCName;       #REQUIRED
	  id       ID             #IMPLIED
	  %keyAttrs;>

<!ELEMENT %keyref; ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %keyref;
          name     %NCName;       #REQUIRED
	  refer    %QName;        #REQUIRED
	  id       ID             #IMPLIED
	  %keyrefAttrs;>

<!ELEMENT %selector; ((%annotation;)?)>
<!ATTLIST %selector;
          xpath %XPathExpr; #REQUIRED
          id    ID          #IMPLIED
          %selectorAttrs;>
<!ELEMENT %field; ((%annotation;)?)>
<!ATTLIST %field;
          xpath %XPathExpr; #REQUIRED
          id    ID          #IMPLIED
          %fieldAttrs;>

<!-- Schema combination mechanisms -->
<!ELEMENT %include; (%annotation;)?>
<!ATTLIST %include;
          schemaLocation %URIref; #REQUIRED
          id             ID       #IMPLIED
          %includeAttrs;>

<!ELEMENT %import; (%annotation;)?>
<!ATTLIST %import;
          namespace      %URIref; #IMPLIED
          schemaLocation %URIref; #IMPLIED
          id             ID       #IMPLIED
          %importAttrs;>

<!ELEMENT %redefine; (%annotation; | %simpleType; | %complexType; |
                      %attributeGroup; | %group;)*>
<!ATTLIST %redefine;
          schemaLocation %URIref; #REQUIRED
          id             ID       #IMPLIED
          %redefineAttrs;>

<!ELEMENT %notation; (%annotation;)?>
<!ATTLIST %notation;
	  name        %NCName;    #REQUIRED
	  id          ID          #IMPLIED
	  public      CDATA       #REQUIRED
	  system      %URIref;    #IMPLIED
	  %notationAttrs;>

<!-- Annotation is either application information or documentation -->
<!-- By having these here they are available for datatypes as well
     as all the structures elements -->

<!ELEMENT %annotation; (%appinfo; | %documentation;)*>
<!ATTLIST %annotation; %annotationAttrs;>

<!-- User must define annotation elements in internal subset for this
     to work -->
<!ELEMENT %appinfo; ANY>   <!-- too restrictive -->
<!ATTLIST %appinfo;
          source     %URIref;      #IMPLIED
          id         ID         #IMPLIED
          %appinfoAttrs;>
<!ELEMENT %documentation; ANY>   <!-- too restrictive -->
<!ATTLIST %documentation;
          source     %URIref;   #IMPLIED
          id         ID         #IMPLIED
          xml:lang   CDATA      #IMPLIED
          %documentationAttrs;>

<!NOTATION XMLSchemaStructures PUBLIC
           'structures' 'http://www.w3.org/2001/XMLSchema.xsd' >
<!NOTATION XML PUBLIC
           'REC-xml-1998-0210' 'http://www.w3.org/TR/1998/REC-xml-19980210' >




		
			 
			 
			 
			 
			 
			
		
	
var g_objAPI = null;
var g_nAPI = 1;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)
var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions
var g_zAPIVersion = -1;
var g_bFinishDone = false;


function findAPI(win)
{
	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below
	// Look in the current window (win) and recursively look in any child frames
	if(g_nAPI == 0)
	{
		if(win.API_1484_11 != null)
  	 	{
  	 		return win.API_1484_11;
		}
	} else if(g_nAPI == 1 || g_nAPI == "") {
		if (win.API != null)
		{
			g_zAPIVersion = g_aAPI[g_nAPI];
			return win.API;
		}
	}

	if (win.length > 0)  // check frames
	{
		for (var i=0;i<win.length;i++)
		{
			var objAPI = findAPI(win.frames[i]);
			if (objAPI != null)
			{
				return objAPI;
			}
		}
	}
	return null;
}


function getAPI(intAPISearchOrder)
{
	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.
	var objAPI = null;
	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);
	if(intAPISearchOrder==0)
	{
		// start and the current window and recurse up through parent windows/frames
		var objCurrentWindow = window;
		objAPI = findAPI(objCurrentWindow);
		var xCount = 0;
		while(objCurrentWindow && !objAPI && xCount < 100)
		{
			xCount++;
			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))
			{
				objCurrentWindow = objCurrentWindow.opener;
			} else {
				objCurrentWindow = objCurrentWindow.parent;
			}
			objAPI = findAPI(objCurrentWindow);
		}
		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))
		{
			g_nAPI++;
			objAPI = getAPI(intAPISearchOrder);
		}
	} else {
		// start at the top window and recurse down through child frames
		objAPI = findAPI(this.top);

		if (objAPI == null)
		{
			// the API wasn't found in the current window's hierarchy.  If the
			// current window has an opener (was launched by another window),
			// check the opener's window hierarchy.
			objTopWindow=window.top;

			objTopWindow = objTopWindow.opener;

			while (objTopWindow && !objAPI)
			{
				//checking window opener
				objAPI = findAPI(objTopWindow.top);
				if (objAPI==null) objTopWindow = objTopWindow.opener;
			}
			if(objAPI==null && g_nAPI < (g_aAPI.length-1))
			{
				g_nAPI++;
				objAPI = getAPI(intAPISearchOrder);
			}
		}
	}
	if(objAPI==null)
	{
		// can't find API
	} else if(objAPI != null && g_zAPIVersion == -1) {
		g_zAPIVersion = objAPI.version;
	}

	return objAPI;
}

function setAPI()
{
	while(g_objAPI == undefined)
	{
		g_objAPI = getAPI(0);
	}
}

function isAPI() {
	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))
}

// called in the outer HTML file
// g_objAPI = getAPI();

function dataToFlash(layer, msg) {
	// set the comm HTML
	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

	// get the browser info
	IE=0; NS4=0; NS6=0;
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}
	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}

	if (IE==true)
	{
		IE_dynamic.document.body.innerHTML=fcomValue;
	}

	if (NS4)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		eval('var echoecho = document.layers.NS_'+layer+'.document;');
		echoecho.open();
		echoecho.write(fcomValue);
		echoecho.close();
	}

	if (NS6)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		document.getElementById('NS_'+layer).innerHTML =fcomValue;
	}
}


function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {
	var strEval = "";
	var varResult = false;
	if(isAPI())
	{
		if (varSCOvalue != "")
		{
			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			if(strSCOfunction=="LMSGetLastError")
			{
				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";
			} else {
				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";
			}
		}
	} else {
		if (SCOvalue != "")
		{
			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			strEval = strSCOfunction + "('" + strSCOproperty + "');";
		}
	}
	varResult = eval(strEval);
	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")
	{
		// set global variable to result of Finish function
		g_bFinishDone = varResult;
	}
	dataToFlash('dynamic', strFLvariableName + "|" + varResult);
}





