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		 Deskbook Chapters 7, 8, 9, and 10Maj Janet Eberle Contracting Methods  
		 Method of contracting is the means by which you get the goods/ services required.<br><br>In general, there are 3 methods, some are more complicated then others.<br><br>The biggest take away today is under standing that there are three contracting methods; there are other ways to get stuff (e.g. interagency acquisition – direct acquisitions and assisted acquisitions) but if you are buying it yourself, you’re going to use either PART 13, PART 14, or Part 15 of the FAR<br>
		 
	
	 
		 Goals
		 Goals What are the 3 methods of contracting? How does each process work?What are some advantages, disadvantages, and limitations related to each method?How do you know which one to use?   
		 In general, there are 3 methods:  Sealed Bidding, Negotiated Procurements and Simplified Acquisitions.<br><br> Each method has specific rules and procedures outlined in the FAR (Parts 13, 14, and 15).  We’ll discuss briefly how each method works.  <br><br>Once you have an idea how each method works, you’ll begin to see the advantages and disadvantages associated with each method.  You’ll see the impact of each method on competition, what use of each method will do for the acquisition lead time, and what use of each method means for you in terms of attorney involvement, protest risk, etc.  <br><br>Being involved in the process early and helping to guide the decision on which contract method to use is crucial to avoiding issues and longer acquisition lead times.<br><br>
		 
	
	 
		 Three Contracting Methods
		 Three Contracting Methods Sealed BiddingFAR Part 14Competitive NegotiationsFAR Part 15Simplified Acquisition ProceduresFAR Part 13   
		 The first of the three contracting methods we’ll discuss is Sealed Bidding.<br><br>Sealed Bidding is one of three contracting methods.<br><br>You can guess by the name that this is the method of contracting where offerors submit bids in sealed envelopes.  They put the bids into a bid box.  At a designated time, the Kontracting officer opens all the bids at a public opening, quickly scans the bids and awards to the lowest-priced responsive, responsible bidder.  <br><br>* Responsive means they comply with in all material respects with the solicitation.<br>* Responsible means they appear to have the capability of performing the contract and good past performance.<br><br>Very Mechanical process.  Many, many technical rules.  As I said before, SB is rarely used today.  Important to know b/c in some cases it may be appropriate.  Also, some rules from sealed bidding world are often used in other methods.<br><br>
		 
	
	 
		 Terminology
		 Terminology Procurement MethodsName of SolicitationResponse to Solicitation“Responder”FARSealed BiddingNegotiated ProcurementsSimplified Acquisition Procedures (SAP) Request for Quotes (RFQ) Quotation Vendor 13 Invitation for Bids (IFB ) Bid Bidder Request for Proposals (RFP) Proposal Offeror 14 15  
		 <br>Let’s review some terminology for our three methods…<br><br>In simplified acquisitions, instead of asking for bids or proposals, we might instead ask for quotes.  The quote can not be accepted by the gov’t to form a binding contract.  Instead, the government submits and order in response to the quote – if the contract accepts the order, we have a contract.<br><br>In sealed Bidding, gov’t accepts the bid=offer and so gov’t simply accepts the offer to form a binding contract.<br><br>In negotiated procurement, the gov’t the proposal=offer and so gov’t accepts the proposal to form a binding contract.<br><br>In SAP, a quotation is not an offer, and therefore cannot be accepted by the govt to form a contract.  Govt solicits <u>quotes</u> (not an offer).  If interested, the gov’t submits a Purchase Order (offer) which the Ktr accepts to form a K.<br><br>This language is often inter-mixed or misused, resulting in a great deal of confusion.  What we call it not necessarily how GAO will view it – more a matter of what we did then what name we used.<br><br>
		 
	
	 
		 History of Sealed Bidding
		 History of Sealed Bidding   
		 Well, how did we end up with sealed bidding?<br>The story goes all the way back to George Washington and the War for Independence.<br>Back in the 1770’s, when the Army would go into a community to buy supplies, prices would instantly double.  For miles around the Army’s location, vendors were charging General Washington’s supply officers as much as 600-700% more than the value of the goods.  Everyone charged the same too.<br>While General Washington was vexed at these profiteers – he called them “murderers of our cause” he still opposed fixing prices b/c it was “inconsistent with the very nature of things.”<br>	The solution turned out to be sealed bidding.<br>The supply officers starting going into a town and putting an advertisement in the newspaper for bids.  The bids had to be in a sealed envelope in the bid box at a certain time.  At the appointed time, all the bids would be opened.  The lowest price in an otherwise proper bid would win the entire contract.  This made the town suppliers compete because they didn’t know what was in the bid.  It brought prices down.  The US govt relied heavily on sealed bidding up until about 1984.  <br><br>We later had other statutes which changed things.  Armed Services Procurement Act 1947.  Federal Property and Administrative Services Act of 1949.  Both amended by CICA in 1984 to make them similar.  FASA &amp; FARA further modified these two acts, streamlining and simplifying procedures.  Today the vast majority of contract actions are made using the simplified acquisition procedures outlined in FAR Part 13.  The majority of complex and expensive contracts are made using Negotiated Procedures outlined in FAR Part 15.    <br><br>In practice, while sealed bidding is rarely used, it is important to understand the process and how it relates to the other contracting methods.  In fact under certain conditions, (Racal Factors) Sealed Bidding is still the required K method.  <br><br>
		 
	
	 
		 Sealed Bidding – Process
		 Sealed Bidding – Process Invitation for Bids (IFB) +Sealed Bids from Bidders +Bid Opening / Responsiveness+Evaluation of Bids / Responsibility+Award / Acceptance of Bid by Government = CONTRACT  
		 So at its most watered down and basic steps, sealed bidding looks like this:  <br><br>An acquisition <u>method</u> governed by FAR 14<br>Government identifies a need <br>Government solicits bids to fulfill this need<br>Bidders respond to a Government solicitation <br>Bidders submit sealed bids by a set time<br>Government opens bids at set time<br>Bids are opened and . . .<br>Award is made to the <u>lowest priced</u> bidder, who is both <u>responsive</u> and <u>responsible</u><br><br>IFB – the IFB is the written solicitation that is published IAW FAR Part 5 procedures; it must be clear, complete and definite.  It must reflect the minimum needs of the government and must not be overly restrictive.<br><br>Sealed bids must be submitted by the time and date specified in the solicitation – if not, they are LATE.  In general, if a bid is submitted after the exact time /date specified, it is late and can NOT be considered.  There are several exceptions to this rule which are discussed in detail in your outlines.  They essentially fall into 3 categories: 1) electronic submission – if electronic submission was authorized and bid was received at the initial point of entry to gov’t infrastructure NLT 5PM on the day prior to due date then OK; 2) Gov’t Control – if bid in gov’t control by due time/date, but gov’t failed to get it to contracting office, then OK; 3) Gov’t frustration – if gov’t interference is the paramount cause of the late delivery, then bid may be deemed timely.<br><br>Bids submitted to the government must be safeguarded, generally in a bid box or locked safe, until the specified time for bid opening.<br><br>Bid Opening – after bid opening, the KO must evaluate the responsiveness of the bids.  This requires an analysis of the bid to determine if it was submitted IAW the solicitations terms, conditions, and requirements.  A bid is responsive if it:	- complies in all material respects w/ the invitation for bids (to include time and method of submission)<br>	- unequivocally offers to provide requested supplies or services at a firm, fixed price; if something limits, reduces, modifies the obligation to perform; offers different supplies or services then those requested; or otherwise places conditions on  govt’s ability to accept, then the bid must be rejected as being “non-responsive.”<br>	- key areas of concern: price, quantity, quality, and delivery terms <br>Also, after opening, bids may not be withdrawn by bidders for at least the time specified in the solicitation.  This is known as the Firm Bid Rule, and requires that these bids be “held open” for the government to accept, during the stated period.  If bidders were allowed to withdraw their bids after opening, the integrity of the process would be compromised.<br><br>Evaluation – responsive bids are then evaluated based on price and price related factors.  Bidders must also be determined to be responsible – i.e. that they have the ability and capacity to perform (e.g. a bidder who was recently terminated for default on a different contract would likely be found to be not responsible).  See FAR 9.103.  Award is then made to the responsible bidder whose bid conforms to the solicitation (responsive) and is most advantageous to the government considering price and price related factors (i.e. lowest price).  <br><br>The KO must then provide written notice to the contractor of award within the specified period of acceptance.    <br>  <br><br><br><br><br>
		 
	
	 
		 Sealed Bidding Advantages
		  Sealed Bidding Advantages Encourages Competition, thus reducing costsReduces opportunities for bribery and corruptionGreat for developed products or commodities  Place Bids Here 
		 Sealed Bidding is not the procurement method of choice in the US anymore.  <br><br>The method itself tends to reduce costs b/c competitors feel pressure to lower their price so that another bidder doesn’t get the contract.  <br><br>It tends to reduce corruption &amp; the opportunity for bribing b/c when the KO opens the sealed bid, it is typically read out loud.  Everyone in the room can see what the lowest bid is.  There is less interaction between contractors and government personnel and therefore less opportunity for corruption.  <br><br>It works great for developed products – not so good for products where quality is an issue or where we need to develop something complex.  However, it has been successfully used in both those instances.<br><br>BUT – it has very mechanical rules, takes time, and is not very flexible<br><br><br>
		 
	
	 
		 Sealed Bidding - Contract Types
		 Sealed Bidding - Contract Types Only Two Types of contracts allowed with Sealed BiddingFFPFFP w/ EPA No Cost-Type Ks!  
		 <br>CONTRACT TYPE – Chapter 6<br>There are only two types of contracts that we can award with Sealed Bidding:  Firm fixed price and Fixed Price w/economic price adjustment.  Cannot do a cost-type K using Sealed Bidding.<br><b><i></i></b><br><b><i>So as part of your initial acquisition planning, if you determine that the best type of contract would be a cost type contract, right off the bat, you know you can NOT use sealed bidding.  </i></b><br><b><i></i></b><br><b><i>Only 2 types of K can be used in SB  </i></b><br><b><i>	FFP and FP w/ EPA-</i></b><br><br>What is this <b><i>EPA</i></b>? It is a <b>Economic Price Adjustment </b>clause - usually going to see when dealing with changes in material costs.  Used when price of some <b>critical commodity</b> is in fluctuation.  We will pay contractor more if price goes up x%.<br><br><b>Cost type contracts are NOT available for sealed bidding method – this results in sealed bidding being more practical for well defined, well established supplies and services.  If requirement is complicated, or the government’s need is not well defined, sealed bidding is impractical.   </b><br><br>
		 
	
	 
		 Racal Factors / FAR 6.401
		 Racal Factors / FAR 6.401 Must use Sealed Bidding if:1.  Time permits2.  Award on price and price-related factors only3.  Discussions not necessary4.  Reasonable expectation of more than one bid   
		 <u>Racal – </u>These rules are statutory – But we are going to spend a minute discussing a 1990 case – Racal Filter Technologies.  What happened is that, for years, the Army had purchased gas mask canisters via sealed bidding.<br>But they decided, well we need to use negotiated procurement so we can have discussions.  Racal protested to GAO complaining that the Army had to use sealed bidding not competitive negotiations.  GAO really took a close look at the Army’s reasoning for using negotiated procurement instead of sealed bidding.   GAO said Racal is right.<br><br>The statute says that if these four factors apply to your acquisition, you must use sealed bidding.  If you are going to depart from that, you have to have  a good reason.  <br><br>Army’s rationale was they had problems in the past.  Had one vendor that went bankrupt.  Have some new gas mask vendors who are unproven, so we’re concerned about that.  We also think that we may have some future changes to the specs because we’re moving to a new kind of gas mask and it may require a slightly different filter.  <br><br>Problem for GAO was that the Army didn’t require any of the bidders to submit a technical package….so really the Army didn’t have a legitimate need to have discussions.  The canisters were a NSN item with very detailed specs.  And as for bankruptcy concerns – you evaluate that as a responsibility issue with a preaward survey – not in discussions.<br><br>KO has a lot of discretion in deciding method BUT the discretion is NOT unlimited<br>KO must show that 1 or more of the criteria for selecting sealed bidding does NOT apply; <i><u>AND</u></i><br>KO must be able to justify that decision  [Counsel, don't ignore #2]<br><br> OCONUS—NP is the default<br><br>* Moral of the story with Racal – is that if we have those four factors, we have to do sealed bidding.  If you depart, the courts or GAO will scrutinize your logic.  Top of Page 5.<br>* Some examples of bad logic:<br>If you are not requesting a technical proposal but you say you need discussions…..<br>If you say you need discussions to guarantee that you will get a fair &amp; reasonable price…..<br>If you say you need discussions for the administrative convenience of amending the quantities required under the contract prior to award….<br>If you say you need discussion b/c you want to ensure the contractor is responsible – most appropriate for a pre-award survey<br><br>However, if you want to evaluate quality factors – not just price and price related factors – then sealed bidding is not for you.  And that is what many folks do.  For example, past performance.  In Sealed Bidding, we look at PP only as part of the responsibility determination, and it’s a go-no go determination.  If the lowest price responsive bidder is found to be responsible, then he gets award.  If he’s not found to be responsible, then we’ll look at the next lowest-price responsive bidder.  In a negotiated procurement, we can weigh PP as an evaluation factor and decide to pay more to have a contractor who has better PP.  So if the KO decides that she wants to use PP as an evaluation factor, then by definition we don’t meet all 4 of the Racal factors, because we won’t be evaluating the offers solely on price or price-related factors.<br><br>Note, FAR part 6 does not apply to simplified acquisition procedures, so if w/in SAP thresholds, we don’t have to use sealed bidding<br><br>
		 
	
	 
		 Does Time Permit?
		  Does Time Permit? Define the Requirement Publicize (Synopsize) Solicitation on the street Evaluate Bids Prepare 
IFB 7-30+ 7-30+ 15 30 1-30+       
		 IF TIME PERMITS.  How much time do we need?  Well, if we can pull off a Part 14 acquisition in 90 days, that’s pretty good.  <br>IMPT CAVEAT is that poor backward planning OR failure to realize that it is at least a 90 day process to used sealed bidding – is not a good reason to argue that “time doesn’t permit it.”<br><br>* PROCESS STARTS WITH A <b>PURCHASE REQUEST AND COMMITMENT OF FUNDS (PR&amp;C) </b>- The request for the required service or goods comes from some office that wants it - that office defines what it needs and estimates the total cost of the contract.  The request is made to the Directorate of Contracting (DoC) to set aside the estimated funds and make the purchase.<br>The requiring activity (the person that wants the good) and the DOC will <b>prepare the IFB </b>- this will usually take anywhere from 30 to 60 days. <b>Standard Form 33 or SF 1442</b><br><br>For <b>certain dollar amount contracts (over $25k) </b>- 15 DAYS PRIOR TO SENDING OUT THE IFB, we are required to <b>PUBLISH </b>our intent to solicit IN Fedbizops (a website for the contract world that discusses what is taking place in the world of contracts) (GPE – Government Point of Entry).  Synopsis is a brief summary of what we intend to subsequently solicit, usually one page (heads up).  The solicitation contains all the details and may be hundreds of pages long.  Synopsis allows contracts to get ready and not waste time on things they can’t/ are uninterested in competing for.<br><br>Also, a <b>LEGAL REVIEW </b>OF THE SOLICITATION takes place during the IFB prep time.  We want to have the Contract Atty take a look at the IFB before it is sent out because BID PROTESTS (an action taken by contractors when they don’t like what the Govt has done) CAN cause everything to come to a standstill (you will have more on bid protests on later).<br>One way for an atty to be value added in this process is to look at the Performance Work Statement – is it clear?  Is it a performance specification as opposed to a design specification.<br>Next we publicize or synopsize the IFB, solicit it for 30 days and finally we evaluate &amp; award.<br><br>
		 
	
	 
		 Price and Price-Related Factors FAR 14.201-8
		 Price and Price-Related Factors
FAR 14.201-8        
		 But what are price-related factors?  Any ideas?  Factors other then price that affect overall cost and can be quantified in dollars.  <br><br>FAR lists:  administrative costs, transportation costs, application of the BUY American Act , Federal State &amp; Local Taxes etc<br>Fuel costs.<br>Travel costs.  For example, we <br>when I need to get my car serviced, there are probably thousands of FORD dealership all over the country I could go to.  If a number of different shops have comparable quality service, then I’d choose the winning vendor based on the prices they charge and the travel costs it would cost me to get there and back.<br>But if the difference was do I buy a FORD or do I buy a JAGUAR….the cost of the JAGUAR would be even higher if I had to go to Maryland to get it serviced.<br>Ship has to be drydocked somewhere, and it costs money for us to drive the boat to the place where it’s going to get fixed.<br><br>.FOB Origin v. FOB destination –(Free on Board) <b>FOB ORIGIN</b><br>The buyer assumes title and control of the goods the moment the carrier signs the bill of lading.<br>The buyer assumes risk of transportation and is entitled to route the shipment.<br>The buyer is responsible for filing claims for loss or damage.<br><b>FOB DESTINATION</b><br>The seller retains title and control of goods until they are delivered and the contract of carriage has been<br>completed.<br>The seller selects the carrier and is responsible for the risk of transportation.<br>The seller is responsible for filing claims for loss or damage. <br><br><b>Non- price related factors?  Quality?  Technical approach?  Past Performance?</b><br><b></b><br><b>This is one of the biggest limitations on sealed bidding.  It limits us generally to the lowest price, when there are very often times where we would prefer to pay more for a better product or service.</b><br>
		 
	
	 
		 Are Discussions Needed?  
		 Are Discussions Needed?   Discussions - Exchanges with offerors after the establishment of a competitive range (FAR 15.306) Not Discussions:Pre-Bid Conference – Explain complicated specs and requirements after IFB issued & before bid opening (FAR 14.208)Clarifications based on Bidders’ questions provided via solicitation amendment (FAR 14.208, FAR 14.211(b))  
		 Discussions are a Key part of negotiated procurements.<br><br>They allow government the opportunity to review initial proposals and then discuss deficiencies and weaknesses with the contractors.  The contractors can then improve those proposals and Government can evaluate again.  Helps government get the best product/service.  Helpful when requirement is not precisely defined / often must be used when we have performance specs – i.e. we’ve told them what we want / end state and it’s up to them to tell us how they anticipate doing it.    <br><br>Discussions often necessary for contracts performed outside the U.S. (FAR 6.401(b)(2))<br><br>
		 
	
	 
		 Racal Factors / FAR 6.401
		 Racal Factors / FAR 6.401 Must use Sealed Bidding if:1.  Time permits2.  Award on price and price-related factors only3.  Discussions not necessary4.  Reasonable expectation of more than one bid   
		 <u>Racal – </u>These rules are statutory – But we are going to spend a minute discussing a 1990 case – Racal Filter Technologies.  What happened is that, for years, the Army had purchased gas mask canisters via sealed bidding.<br>But they decided, well we need to use negotiated procurement so we can have discussions.  Racal protested to GAO complaining that the Army had to use sealed bidding not competitive negotiations.  GAO really took a close look at the Army’s reasoning for using negotiated procurement instead of sealed bidding.   GAO said Racal is right.<br><br>The statute says that if these four factors apply to your acquisition, you must use sealed bidding.  If you are going to depart from that, you have to have  a good reason.  <br><br>Army’s rationale was they had problems in the past.  Had one vendor that went bankrupt.  Have some new gas mask vendors who are unproven, so we’re concerned about that.  We also think that we may have some future changes to the specs because we’re moving to a new kind of gas mask and it may require a slightly different filter.  <br><br>Problem for GAO was that the Army didn’t require any of the bidders to submit a technical package….so really the Army didn’t have a legitimate need to have discussions.  The canisters were a NSN item with very detailed specs.  And as for bankruptcy concerns – you evaluate that as a responsibility issue with a preaward survey – not in discussions.<br><br>KO has a lot of discretion in deciding method BUT the discretion is NOT unlimited<br>KO must show that 1 or more of the criteria for selecting sealed bidding does NOT apply; <i><u>AND</u></i><br>KO must be able to justify that decision  [Counsel, don't ignore #2]<br><br> OCONUS—NP is the default<br><br>* Moral of the story with Racal – is that if we have those four factors, we have to do sealed bidding.  If you depart, the courts or GAO will scrutinize your logic.  Top of Page 5.<br>* Some examples of bad logic:<br>If you are not requesting a technical proposal but you say you need discussions…..<br>If you say you need discussions to guarantee that you will get a fair &amp; reasonable price…..<br>If you say you need discussions for the administrative convenience of amending the quantities required under the contract prior to award….<br>If you say you need discussion b/c you want to ensure the contractor is responsible – most appropriate for a pre-award survey<br><br>However, if you want to evaluate quality factors – not just price and price related factors – then sealed bidding is not for you.  And that is what many folks do.  For example, past performance.  In Sealed Bidding, we look at PP only as part of the responsibility determination, and it’s a go-no go determination.  If the lowest price responsive bidder is found to be responsible, then he gets award.  If he’s not found to be responsible, then we’ll look at the next lowest-price responsive bidder.  In a negotiated procurement, we can weigh PP as an evaluation factor and decide to pay more to have a contractor who has better PP.  So if the KO decides that she wants to use PP as an evaluation factor, then by definition we don’t meet all 4 of the Racal factors, because we won’t be evaluating the offers solely on price or price-related factors.<br><br>Note, FAR part 6 does not apply to simplified acquisition procedures, so if w/in SAP thresholds, we don’t have to use sealed bidding<br><br>
		 
	
	 
		 EVALUATING BIDS
		 EVALUATING BIDS Award to the: - lowest priced - responsive  - responsible bidder 
		 Now that we’ve decided SB is the appropriate method for contracting, we’ve issued our IFB, we’ve received bids, and it’s time to open bids, we need to talk about how we evaluate bids.<br><br>For SB the award goes to the LOWEST PRICED, RESPONSIVE, RESPONSIBLE Bidder.<br><br>
		 
	
	 
		 Responsiveness
		 Responsiveness Price – Must be FFPQuantity – Same as IFBQuality – Must meet all specsDelivery – Must meet scheduleFirm Bid – Can’t equivocate!Submission Requirements – right place, time, method   
		 Responsiveness – At Bid Opening; only have to make this determination for sealed bidding; objective standard – they either meet or they don’t<br>Can’t accept a non-responsive bid even if it would save us money b/c it would compromise the integrity of the system.  <br><br>Sometimes we would love to.  If we’re asking for 100 widgets, and one offeror can only offer us 99 widgets but at a lower price then all the other offerors, we’d love to accept that offer and then go out and get our last widget from someone else at a higher price.  But we can’t, because it wouldn’t be fair.  Would compromise the integrity of the procurement process [PAGE 19]<br><br>Case #1  MIBO – PAGE 21 – Illustrates fact that $$$ savings aren’t as important as the integrity of the bidding system.  Bidder failed to acknowledge an amendment to the IFB that prohibited asbestos in the roofing material.  MIBO had the low bid.  KO rejected the bid as non-responsive.  MIBO protested….hey, asbestos shingles are bad for you &amp; more expensive, of course I’m not going to use them.  Still  - we need to compare apples to apples.  GAO upheld decision to find them non-responsive.<br><br>Price:  must be a firm fixed price.  Can’t say a price + applicable sales tax.<br>Quantity:  Must offer the quantity specified in the IFB – can’t limit the gov’t right to reduce quantity under IFB<br>Quality:  Must meet the specifications<br>	* can’t take exception to our liquidated damage clause<br>Delivery:  Must meet the delivery schedule<br>	* if IFB specifies FOB destination, can’t say FOB origin<br><br>Firm Bid Rule: unlike at Common law where an offeror can withdraw his offer any time prior to acceptance, sealed bidding requires offerors to hold their bids open for a specified period of time after bid OPENING (normally 60 days, but specified in the IFB – see FAR 14.201-6; can withdraw anytime <i>prior to bid opening</i>).  Must also be firm with regard to price (e.g. no “prices are subj to change” or “accept our bid within 30 days and we give you price X vs. price Y). We do this because otherwise when the low bidder sees how much lower his bid is than the next higher bidder, he might withdraw his bid before we have a chance to accept.  Also we don’t want to have to go through the whole process again.<br><br>Submission Requirements: <u>Method of Submission </u>– Do what it says!  If it says in writing, must be in writing.  If electronic submission permitted, then OK<br><br><u>Time and Place of Submission </u>– Get it to the right place and on time; late bids generally not considered.  Must have also signed bid, acknowledged amendments; <br><br>  Many of these also apply to competitive negotiations.<br><br>
		 
	
	 
		 Responsibility Determinations
		 Responsibility Determinations Responsibility can be determined at any time prior to AwardChief Concern: Does the company have the technical ability and capacity to perform the contract?  
		 Responsibility = FAR Part 9 (also where you find information on debarment (really bad contractor); also the spot you find organizational conflicts of interest)<br><br>Applies to both Sealed Bidding &amp; Competitive Negotiations<br><br>Can be determined at any time prior to Award – In many cases, the KO don’t require the bidders to submit that information.  The KO wait until they identify the low bidder and then only ask for responsibility information from the low bidder.  FAR 9.105-1(b)(1)(i).<br><br>Pre-award Surveys – nearly all of them are conducted by DCMA (defense contract management agency) – buying agency requests a survey, DCMA contract management office sends out a survey team.  The team goes to the prospective contractor &amp; conducts a survey – look at a dozen or more factors.  <br><br>Chief concern: Does the company have the technical ability required to produce the items under contract? <br> Do they have the production capability, the methods, material, machinery, manpower &amp; facilities necessary?  <br>Do they have the financial capability?  Team files a written report recommending award or not.<br><br>Always Go/No Go for Sealed Bidding = Not an evaluation factor.<br>Competitive Negotiations = Past Performance can be an evaluation factor  (more weight)<br><br>For Small Biz – SBA (Small Biz Administration) if the final arbiter of responsibility (issues certificates of competency)<br>
		 
	
	 
		 Late Bid Rule
		 Late Bid Rule RULE:  Late is LateExcept when it’s not…ExceptionsElectronically submitted bidsGovernment ControlGovernment Frustration   
		 LATE BIDS<br>General rule is late is late...<br>But we can sometimes accept a late bid.<br><br>What is late<i>?  </i><b><i>Late is any bid or bid mod or w/drawl received in the office designated in the IFB after the exact time set for bid opening.</i></b><br><br>Lots of rules and cases out there that are very fact specific. <br><br>Exceptions:<br><br><b>Electronic Submission </b>– applies only when electronic submission authorized by IFB; if it is auth, then bids received at the initial point of gov’t electronic infrastructure NLT 5pm on day prior to due date, then OK<br><br><b>Government Control  </b>- e.g. submitted to contracting clerk and clerk failed to deliver it.<br><br><b>Government Frustration </b>– timely delivery of a hand-carried (e.g. courier / fedex) frustrated by gov’t action such that the government is the paramount cause of the late delivery, then late bid may be accepted.  AEROSPACE case- gov’t delayed entry to base, then gave bad directions to driver, bid was late and not considered; GAO said too bad, you should have taken greater precautions / greater prep (i.e. read a map) – has to really be the gov’t’s fault.<br><br>4th exception?  - to increase competition?  Maybe.  But better practice would be to modify IFB and extend deadline.<br><br>Only thing you can count on is that AFTER AWARD,  no exceptions.  Late really is late.<br><br>Let’s talk commonalities:  <br>But 3 late bid exceptions, and 3 general rules that apply to all of them:<br>* <b>Bid must be out of bidder’s control</b><br><b>Bid must get to agency before award.</b><br><b>*accepting the late bid must not unduly delay the acquisition</b>.<br><br>
		 
	
	 
		 Recap – Sealed Bidding
		 Recap – Sealed Bidding Only FFP & FFP w/ EPA Type ContractsRacal Factors/FAR 6.401Time PermitsAward on Price/Price-Related Factors OnlyDiscussions Not NecessaryExpect More Than One BidAward to the:Lowest PricedResponsiveResponsible Bidder  
		 <u>Must</u> use Sealed Bidding <u>if</u>:<br>1.  Time permits<br>2.  Award on price and price-related factors <u>only</u><br>3.  Discussions not necessary<br>4.  Reasonable expectation of more than one bid<br><br>
		 
	
	 
		 Contracting by Negotiation  (FAR Part 15)
		 Contracting by Negotiation 
(FAR Part 15)  
		 The next method we will discuss is Contracting by Negotiation.  Often called “negotiated procurement” or simply a “part 15 acquisition.”<br>
		 
	
	 
		 Negotiated Procurement - Process
		 Negotiated Procurement - Process Request for Proposals (RFP) +Evaluation of Initial Proposals / Competitive Range +Discussions / Final Revised Proposals+Evaluation of Proposals+Award / Acceptance of Proposal by Government = CONTRACT  
		 So at its most watered down and basic steps, negotiated procurement looks like this:  <br><br>-A request for proposals (RFP) is drafted and published; this is the solicitation, which spells out specifications /SOW; instructions (i.e. how, when should proposals be submitted); and evaluation criteria (how proposals will be evaluated) <br>Proposals are submitted to the gov’t and the government does an initial round of evaluations; they then select the most highly rated of those proposals to have discussions with the contractors<br>During discussions the government discusses significant weaknesses and deficiencies with the contractors; the contractor can then revise his proposal and submit a revised proposal-<br>Government then evaluates final proposals IAW the stated evaluation criteria which can include other than just price and price related factors; <br>And then makes award, to the contractor that represents the best value to the Government<br><br><br>Note that the concept of responsiveness is not included here.  While we typically want our specifications to be clear and complete, negotiated procurement allows us to be much more flexible, b/c we typically do talk with contractors after receipt of initial proposals.<br><br>Note that some of the same late bid rules that apply in sealed bidding also apply here.  <br><br>Evaluation – proposals can be evaluated on other then price / price related factors.  This gives the gov’t the ability to pay more for higher quality, lowest bidder doesn’t always win.  <br><br> Award made in writing.    <br>  <br><br><br><br><br>
		 
	
	 
		 RFP: Award Basis
		 Must Disclose How Agency 
Will Make Award DecisionLowest Price Technically Acceptable (LPTA)Cost-Technical TradeoffBOTH ARE BEST VALUE   RFP: Award Basis   
		 In sealed bidding everyone knows that the basis is lowest price;  you bid on exactly what the government wants (responsiveness) and the winner is the lowest price.  With negotiated procedures, we don’t have to pay the lowest price.  However, if we are going to base the evaluation on something other then lowest price, we have to tell potential offerors.  <br><br>Let’s start with the RFP. <br><br>When reviewing an RFP you need to check for what the basis of the award will be.<br><br>     B.  The agency can choose EITHER:<br><br>	(1)  The lowest price, technically acceptable offer; ORWhen do you think an agency would want to use the lowest price, technically acceptable process?  ANSWER:  When the agency’s REQUIREMENTS are CLEARLY DEFINED and the RISK of unsuccessful K performance is MINIMAL.<br><br>	[NOTE:  Proposals are ONLY evaluated for technical acceptability.  Tradeoffs are NOT permitted and proposals are NOT ranked using non-cost/price factors and subfactors.  Proposals simply receive a GO/NO GO for each of the non-cost/price factors and subfactors].<br><br>	Competition essentially limited to price.  Usually a fixed price type contract.  <br><br>	(2)  The “Best Value”  The agency may conduct a ”tradeoff”--evaluate and compare factors in addition to cost/price in order to select the “best value.”  The agency may choose a proposal that costs more when the added benefit is worth the extra costs.  We’ll talk in some more detail about this in a few minutes. <br><br>CT Tradeoff:  Appropriate where its in best interest of gov’t to consider award to other than the lowest priced offferor or other than the highest technically rated offeror. <br><br>So let’s take a quick look at one of the most important features of Part 15 – the cost vs. technical tradeoff…<br><br>The FAR says that both lowest priced, technically acceptable (LPTA) and tradeoff (paying more money for something technically superior) are BOTH part of the “best value” continuum.  In other words, sometimes the government gets the best value for it’s money when it pays the lowest price for something.  At other times it is more important to pay more for something technically superior.<br><br>Often terms are used as Best value vs. LPTA <br><br>One of the key part here though is that if we are going to pay more money for something technically superior, we have to justify it.  We have to clearly define what it is we are looking for, how we intend to evaluate, and then stick to those evaluation factors.  <br><br>Since things like determining quality involve a greater degree of subjectivity, our public procurement system requires us to be as objective as possible and to document our decisions.<br><br>When choosing what areas to look at to determine quality, remember that the goal is to evaluate key areas that will allow for meaningful comparison.  If an evaluation factor or subfactor seems meaningless or unimportant to you, question the Program and Contracting Office about it.  If it doesn’t really help us to distinguish one proposal from the next, consider deleting the factor/subfactor.  It will be one less item for a potential protest.  <br><br>Evaluation factors should not be overly complex.  Should avoid overlapping areas where double counting can occur (e.g. “soundness of management plan” vs. “quality control plan” vs. “quality control”).  These factors should mean something, and while there is subjectivity involved, they shouldn’t be too vague.<br><br>
		 
	
	 
		 The Best Value Continuum  
		 The Best Value Continuum 
 The Tradeoff ProcessPermits “tradeoffs” between cost and non-cost factorsDo not have to award to the lowest priced or highest rated offerorBut must clearly state the relative importance of evaluation factorsDocument the justification for the tradeoff!      
		 So let’s take a quick look at one of the most important features of Part 15 – the cost vs. technical tradeoff…<br><br>The FAR says that both lowest priced, technically acceptable (LPTA) and tradeoff (paying more money for something technically superior) are BOTH part of the “best value” continuum.  In other words, sometimes the government gets the best value for it’s money when it pays the lowest price for something.  At other times it is more important to pay more for something technically superior.<br><br>Often terms are used as Best value vs. LPTA <br><br>One of the key part here though is that if we are going to pay more money for something technically superior, we have to justify it.  We have to clearly define what it is we are looking for, how we intend to evaluate, and then stick to those evaluation factors.  <br><br>Since things like determining quality involve a greater degree of subjectivity, our public procurement system requires us to be as objective as possible and to document our decisions.<br><br>When choosing what areas to look at to determine quality, remember that the goal is to evaluate key areas that will allow for meaningful comparison.  If an evaluation factor or subfactor seems meaningless or unimportant to you, question the Program and Contracting Office about it.  If it doesn’t really help us to distinguish one proposal from the next, consider deleting the factor/subfactor.  It will be one less item for a potential protest.  <br><br>Evaluation factors should not be overly complex.  Should avoid overlapping areas where double counting can occur (e.g. “soundness of management plan” vs. “quality control plan” vs. “quality control”).  These factors should mean something, and while there is subjectivity involved, they shouldn’t be too vague.<br><br>
		 
	
	 
		 The Best Value Continuum 
		 The Best Value Continuum
 Lowest Price Technically Acceptable (LPTA)Use when clearly defined requirements and minimal risk of unsuccessful performanceTradeoffs NOT permittedAll technical factors are GO/NO GOCan tailor the evaluation criteria to determine what is “acceptable”     
		 When do you think an agency would want to use the lowest price, technically acceptable process?  ANSWER:  When the agency’s REQUIREMENTS are CLEARLY DEFINED and the RISK of unsuccessful K performance is MINIMAL.<br><br>[NOTE:  Proposals are ONLY evaluated for technical acceptability.  Tradeoffs are NOT permitted and proposals are NOT ranked using non-cost/price factors and subfactors.  Proposals simply receive a GO/NO GO for each of the non-cost/price factors and subfactors].<br><br>Competition essentially limited to price.  Usually a fixed price type contract.  <br><br>
		 
	
	 
		 The Competitive Range
		 Group of Offerors with whom KO will conduct discussionsMust include all of the “most highly rated proposals” in competitive range, BUTKO may limit number for efficiency, IF:  Notified in RFP  Req’d for efficiency    The Competitive Range  
		 Assuming we did intend to conduct discussions, the next thing we do is to establish the competitive range…<br>-KO/Source Selection Authority (SSA) Determines<br>-Generally, includes Highest Rated Proposals<br><br>After the agency has evaluated ALL the proposals against the stated evaluation factors and subfactors, the KO/SSA should ESTABLISH THE COMPETITIVE RANGE.<br>The competitive range should include ALL of the most highly rated proposals.  The Kathpal opinion, page 31, reminds us that the evaluation must include ALL evaluation factors, including cost/price.  In Kathpal, there was an initial competitive range determination—however, the initial evaluation didn’t include price as one of the factors—that is a no-go.<br>BUT the KO/SSA can REDUCE the competitive range for purposes of efficiency IF the agency notified potential offerors that the competitive range could be limited in the RFP.<br>The determination to include/exclude from the CR is discretionary-cases focus on whether exclusion from the CR was REASONABLE--did the proposal have a reasonable chance for award?  (15.306(c)(1)<br>How do we show the decision was reasonable?  CONTEMPORANEOUS DOCUMENTATION!!  Your job as a legal advisor is to ensure the documentation is sufficient to support the decision.<br>Another term of art that is sometimes used alongside clarifications is Communications.  Let’s talk about the difference between clarifications and communications.<br>Like clarifications, communications are LIMITED EXCHANGES between the agency and an offeror,   BUT the focus of communications is different.<br>Communications are FACT-FINDING EXCHANGES that are suppose help an agency establish the competitive range.<br>As a result, an agency can ONLY communicate w/:<br>	A.  Offerors whose past performance information is the determining factor preventing them from being placed in the competitive range; AND<br>     B.  Offerors who are neither clearly in/ clearly out of the competitive range.<br>	<br><b>Common Errors</b> in Setting Competitive Range:<br><br>-Competitive Range of 1<br>-Excluding Offeror for Easily Correctable Error<br>-Using Predetermined Cutoff Scores<br>-Excluding Offeror Based on “Nonresponsiveness”<br><br><br>
		 
	
	 
		 Clarifications, Communications, & Discussions
		 ClarificationsLimited exchanges when awarding w/out discussionsMust allow offeror to clarify adverse past performance and clerical mistakesCommunications Before competitive range establishedLimited to offerors w/ adverse past performance; andWhen unclear if offeror will be in competitive rangeDiscussions After competitive range established Clarifications, Communications, & Discussions  
		 We’ve talked about the competitive range, what do we do w/ offerors in the CR?  We conduct discussions… <br>Remember, discussions allow revision of the proposal.  The primary goal of conducting discussions is to get the best value for the govt.<br>1.  The KO must:<br><br>	A.  Conduct ORAL/WRITTEN discussions w/EVERY offeror in the competitive range; AND<br>	B.  TAILOR those discussions to each offeror’s proposal.<br><br>As a GENERAL RULE, the KO has a lot of DISCRETION when it comes to determining the content and extent of the discussions, BUT the discussions must be FAIR AND MEANINGFUL. Meaningful discussions should not be a guessing game; objective here is to get contractors to offer what we want at prices and terms that are beneficial to us.  We can and should point out what makes their proposal weak so that they can fix it and give us a better deal.<br><br>3.  That means that the KO must discuss:<br><br>	A.  The matters the RFP says the agency will discuss; AND<br><br>Deficiency – Failure to meet a Govt. requirement that increases risk of performance to an “unacceptable level.”<br><br>Significant Weakness – “Flaw that appreciably increases the risk of unsuccessful contract performance.”<br> <br>Difference between a deficiency and significant weakness is one of degree; deficiency is more significant.<br><br>Must be consistent and not misleading, but don’t have to “spoon feed” an offeror<br><br>KO <u>NOT</u> Required to:<br><br>Bargain w/Offeror <br>ID Minor Weaknesses<br>- Engage in Futile Discussions<br>- Discuss Matters Clearly Addressed in RFP<br><br>7.  REMEMBER:  The agency’s PRIMARY OBJECTIVE is to maximize its ability to obtain the best value.<br><br>8.  Therefore, the KO should go beyond the minimum requirement to conduct meaningful discussions.<br><br>	A.  The KO should make a CONCERTED EFFORT to:<br>		(1)  Advise an offeror of all the deficiencies in its proposal; AND<br>		(2)  Resolve any ambiguities or suspected mistakes in an offeror’s proposal.<br><br>	B.  In addition, the KO should give an offeror a REASONABLE OPPORTUNITY to fix its proposal and submit a revised proposal. <br><br>9.  What the KO -- AND any other agency personnel involved in the acquisition -- must AVOID is conduct that:<br><br>	A.  Favors 1 offeror over another (i.e., by providing suggested ways for an offeror to correct is proposal relative to other offerors);<br><br>	B.  Reveals another offeror’s solution, technology, or intellectual property;<br><br>	C.  Reveals another offeror’s price w/o the offeror’s permission;<br><br>	D.  Reveals the names of individuals providing past performance information; OR<br><br>	E.  Knowingly furnishes source selection information (e.g., SSP, evaluations, etc.) in violation of the Procurement Integrity Act.<br><br>
		 
	
	 
		 Conducting Discussions
		 Oral or WrittenDiscuss With All; Tailor to Each ProposalNegative Past Performance InformationMust Give Offeror Chance to CorrectMeaningfulMust Disclose: DeficienciesSignificant WeaknessesAdverse Past Performance Conducting Discussions  
		 We’ve talked about the competitive range, what do we do w/ offerors in the CR?  We conduct discussions… <br>Remember, discussions allow revision of the proposal.  The primary goal of conducting discussions is to get the best value for the govt.<br>1.  The KO must:<br><br>	A.  Conduct ORAL/WRITTEN discussions w/EVERY offeror in the competitive range; AND<br>	B.  TAILOR those discussions to each offeror’s proposal.<br><br>As a GENERAL RULE, the KO has a lot of DISCRETION when it comes to determining the content and extent of the discussions, BUT the discussions must be FAIR AND MEANINGFUL. Meaningful discussions should not be a guessing game; objective here is to get contractors to offer what we want at prices and terms that are beneficial to us.  We can and should point out what makes their proposal weak so that they can fix it and give us a better deal.<br><br>3.  That means that the KO must discuss:<br><br>	A.  The matters the RFP says the agency will discuss; AND<br><br><b>Deficiency</b> – Failure to meet a Govt. requirement that increases risk of performance to an “unacceptable level.”<br><br><b>Significant Weakness</b> – “Flaw that appreciably increases the risk of unsuccessful contract performance.”<br> <br>Difference between a deficiency and significant weakness is one of degree; deficiency is more significant.<br><br>Must be consistent and not misleading, but don’t have to “spoon feed” an offeror<br><br>KO <u>NOT</u> Required to:<br><br>Bargain w/Offeror <br>ID Minor Weaknesses<br>- Engage in Futile Discussions<br>- Discuss Matters Clearly Addressed in RFP<br><br>7.  REMEMBER:  The agency’s PRIMARY OBJECTIVE is to maximize its ability to obtain the best value.<br><br>8.  Therefore, the KO should go beyond the minimum requirement to conduct meaningful discussions.<br><br>	A.  The KO should make a CONCERTED EFFORT to:<br>		(1)  Advise an offeror of all the deficiencies in its proposal; AND<br>		(2)  Resolve any ambiguities or suspected mistakes in an offeror’s proposal.<br><br>	B.  In addition, the KO should give an offeror a REASONABLE OPPORTUNITY to fix its proposal and submit a revised proposal. <br><br>9.  What the KO -- AND any other agency personnel involved in the acquisition -- must AVOID is conduct that:<br><br>	A.  Favors 1 offeror over another (i.e., by providing suggested ways for an offeror to correct is proposal relative to other offerors);<br><br>	B.  Reveals another offeror’s solution, technology, or intellectual property;<br><br>	C.  Reveals another offeror’s price w/o the offeror’s permission;<br><br>	D.  Reveals the names of individuals providing past performance information; OR<br><br>	E.  Knowingly furnishes source selection information (e.g., SSP, evaluations, etc.) in violation of the Procurement Integrity Act.<br><br>
		 
	
	 
		 Final Proposal Revisions 
		 Final Proposal Revisions  KO Must Tell Offerors:Discussions Are OverOfferors May Submit Final Proposal Revisions Revisions Are Due by Time/Date SpecifiedGovernment intends to award without obtaining further revisionsMultiple Revisions?  Discussions?    
		 CONDUCTING NEGOTIATIONS<br>FINAL PROPOSAL REVISIONS<br><br>1.  When the discussions are over, the KO has to:<br>	A.  Tell the remaining offerors that the discussions are over;<br>	B.  Give them an opportunity to submit a “final proposal revision;”<br>	C.  Tell them that they must submit their final revised proposals in writing;<br>	D.  Tell them that the agency intends to award the K w/o obtaining further revisions; AND<br>	E.  Establish a common cut-off date for the receipt of final revised proposals.<br>What IF an offeror submits a final proposal revision that contains NEW DEFICIENCIES?  Does the agency have to conduct further discussions?<br>	ANSWER:  NO!!<br>3.  Can the agency conduct further discussions?<br><br>	ANSWER:  MAYBE!!<br>		(1)  There are times when further discussions are NOT ONLY appropriate, they are arguably required. <br>		(2)  For example, IF the KO amends the RFP AFTER receiving the final proposal revisions, the KO should reopen discussions and allow offerors to submit new final proposal revisions.  <br>	B.  BUT the GAO FROWNS on multiple rounds of discussions; therefore, the agency should AVOID them IF possible.<br><br>
		 
	
	 
		 Award 
		 Award  Lowest Price, Technically AcceptableCost-Technical TradeoffKO/Source Selection Authority (SSA) Has Broad DiscretionBUT Decision Must:Be rational and consistent with stated evaluation Factors/SubfactorsBe documented in writing  
		 <br>Now that we’ve received final proposals are we ready to award?  Not quite- first we need to evaluate the final proposals.  <br><br>1.  There are a few BASIC RULES an agency must follow.<br>	A.  First, an agency must evaluate final proposals just like they evaluated the initial proposals. <br>	B.  That means that the agency has to be fair, reasonable, AND consistent.<br>		(1)  In other words, the agency needs to evaluate ALL the final proposals based on the  evaluation factors and subfactors set forth in the RFP; <br><br>2.  REMEMBER:  The ultimate selection decision must be c/w the information the agency provided in the RFP.<br><br>	A.  IF the agency told potential offerors that it intended to use the lowest price, technically acceptable process, the KO/SSA must:<br><br>		(1)  Compare the technically acceptable proposals based on cost/price; AND<br>		(2)  Award the K to the offeror that submitted the lowest price, technically acceptable proposal.<br><br>Note that:<br>		A.  The KO/SSA must document the source selection decision in WRITTEN MEMORANDUM; AND<br>	B.  This written memorandum must be a STAND ALONE document that FULLY JUSTIFIES the decision.<br><br>4.  BUT . . . the KO/SSA does NOT have to personally write the memorandum.  The KO/SSA just has to personally make the decision.<br><br>As a GENERAL RULE, the source selection memorandum should contain 3 things.<br> First, the source selection memorandum should contain a SUMMARY of the evaluation factors and subfactors and their relative importance.  Second, it should include a description of the major advanatges and disadvantages of EACH proposal.  Third it should explain the tradeoff between technical factors and cost, especially when choosing higher technical factors over lower costs.  <br><br>6.  A well written SS memo will look behind the ratings.  We didn’t choose offeror X b/c he scored all “outstandings” or all “blues”, we chose him b/c the technical advantages of his product/service were better then all others in relation to cost (other factors).<br><br><br>
		 
	
	 
		 Debriefings
		 Debriefings Offered when:Eliminated from competitive rangeNot awarded contractHelps offeror understand decisionExplains agency’s rationaleCannot disclose content of other proposals  
		 There are various times in this process when we have to notify unsuccessful offerors.  Let’s talk about when we have to notify them and what we need to tell them. <br><br>Let’s start with notices required PREAWARD--<br><br>	A.  IF the KO decides to exclude/eliminate a proposal from the competitive range, the KO must send the unsuccessful offeror PROMPT WRITTEN NOTICE that its proposal is being excluded/eliminated and the basis for that determination.<br>	B.  In a small business set aside the KO must provide notice to unsuccessful offeror before the K is awarded.  You’ll learn later in the course about protests and the significance of debriefings and notices in that process.  Small businesses are given some consideration in this arena.    <br><br>If we are POST AWARD, we have to provide written notice to unsuccessful offerors with 3 days of award.<br><br>Pre-award – offerors must request debriefing with 3 days of notice.  <br><br>This notice varies a little bit base on whether it is pre-award or post award.  FAR 15.503 governs.  <br><br>Let’s start with the definition of a debriefing: <br>A debriefing is a MEETING between agency and Ktor personnel that is MEANT TO ENHANCE an offeror’s UNDERSTANDING of the selection process and MINIMIZE the potential for a PROTEST by:<br>(a)  Explaining the agency’s rationale for its decision;<br>(b)  Showing the offeror that it was treated fairly;<br>Assuring the offeror that its proposal was evaluated IAW the RFP and applicable laws and regulations;<br>AT A MINIMUM, the preaward debriefing must address:<br>The agency’s evaluation of significant elements in the debriefed offeror’s proposal;<br>[NOTE:  IF an element was significant enough to eliminate an offeror from the competitive range, it is significant enough for debriefing purposes].<br>(b)  A summary of the rationale for eliminating the offeror from the competition; AND<br>reasonable responses to relevant questions re:  whether the agency followed the RFP source selection procedures, applicable regs, and other applicable authorities when it decided to exclude/eliminate the offeror from competition.	<br><br>BUT the preaward debriefing CANNOT disclose:<br>	(a)  The # of offerors;<br>     (b)  The ID of other offerors;<br>     (c)  The content of other offerors’ proposals;<br>     (d)  The ranking of other offerors;<br>     (e)  The evaluation of other offerors; OR<br>     (f)  Any of the information prohibited in FAR 15.506(e).<br><br><br>
		 
	
	 
		 Negotiated Procurements
		 Negotiated Procurements Advantage – FlexibilityDisadvantage – Lengthy Process  
		 <br>
		 
	
	 
		 Negotiated Procurements - Recap
		 Negotiated Procurements - Recap Requests for ProposalsAward basisLPTACost-Technical Tradeoff (Best Value)Competitive Range*DiscussionsFinal Proposal RevisionsAward*  * Debriefings offered to unsuccessful contractor 
		 <br>
		 
	
	 
		 Simplified Acquisitions Procedure  (FAR Part 13)
		 Simplified Acquisitions Procedure 
(FAR Part 13)   SAP SB & NP 
		 So what’s so great about SAP?  Aside from the policy that says to use them to the maximum extent practicable, use of SAP actually does simplify things and generally speeds up procurements.  <br><br><i>SAP=Method of contracting</i> consisting of a set of<i> procedures </i>designed to make it easier to purchase supplies and services that are under certain <i>thresholds</i> by expediting the evaluation and selection processes and keeping documentation to a minimum.<br><br>- Competition under SAP is to the maximum extent practicable.  FAR 13.104.  Part 6 (Competition Requirements) specifically exempts Part 13 acquisitions from it’s scope.  In other words, full and open competition does NOT apply.<br><br>As we’ll cover shortly, the publicicizing times may be shortened – allowing for faster procurement.<br><br>FAR 13.005 and 13.006  list various laws and FAR clauses that don’t apply to SAP acquisitions.  <br><br>- Increased flexibility – SAP lets us use several different means of procuring to get what we need, like blanket purchase agreements, imprest funds, government credit card, and purchase order.  And when we need to evaluate offers, we can borrow whatever procedures from Parts 14 and 15 that we want to. <b>You can combine procedures in drafting evaluation procedures from: Sealed Bidding, Negotiations,  &amp; Simplified Acqs </b><br>Whatever is appropriate for the acquisition.<br><br>  FAR actually tells you that when using SAP, the procedures in Part 14 (Sealed Bidding) and Part 15 (competitive negotiations) are not mandatory and that at the KO’s discretion, one or more but not necessarily all, of the evaluation procedures in Part 14 /15 may be used.  FAR 13.106-2.  <br><br>If you’re under certain thresholds, allows:  <br>Decreased competition requirements<br>Decreased publicizing time<br>Decreased applicability of certain laws<br>Increased flexibility in procedures used<br><br><br>
		 
	
	 
		 SAP - Process
		 SAP - Process Request for Quotes (RFQ)+Quotations from Vendors+Evaluation of Quotes+Offer (Order) from Government to Selected Vendor+Acceptance from Contractor= CONTRACT  
		 So at its most watered down and basic steps, SAP look like this.  <br><br>Request for Quotes:  not an offer – it has no legal affect<br><br>The Government Offer (order) is legally binding<br>Acceptance must be:<br>Writing<br>Providing supplies/services<br>Substantial work<br><br>The Contract Formation Process for SAP is pretty much the same in concept as the other two methods.  We still define requirements, plan the acquisition, prepare a RFQ &amp; Publicize it as required, we evaluate offers, and award.<br><br>However, SAP are different in the technical details.  Particularly the planning phase of the process.  Why?   SAP’s requirement for something less then full and open competition allows us to streamline procedures and shorten response times. <br><br>Note also that in the “award block” it may be helpful to separate it out a bit – since we know that award requires issuance of a purchase order in response to a vendor submitted quote, and then acceptance of that order.<br><br><br>
		 
	
	 
		 When to Use SAP
		 When to Use SAP 		“Agencies SHALL use simplified acquisition procedures to the maximum extent practicable for all purchases of supplies or services not exceeding the simplified acquisition threshold. . . .”  FAR 13.003(a)  
		 Required to use SAP procedures to the ‘maximum extent practicable’<br><br>Everyone likes the procedures so no real heartburn with this requirement<br><br>BUT before you get there…you have to check a few other things first<br><br>Which means that there are some supplies or services that are under the thresholds that will simply lend themselves better to competitive negotiations, because you’ll want to have discussions and see proposals.  If you do this – you’re out of FAR 13 and into FAR 15.  <br><br><br>
		 
	
	 
		 Simplified Acquisition Threshold (SAT)
		 Simplified Acquisition Threshold (SAT) Normal Threshold: ≤ $150kContingency Operations/ Combat NBCRInside the U.S.:  ≤$300kOutside the U.S.: ≤ $1MHumanitarian/Peacekeeping OpOutside the U.S.: ≤ $300k CH9:5   
		 If you are buying supplies/services that cost $150,000 or less, you can use SAPs.<br><br>Since 2005, if you are in support of a contingency operation OR defending against/recovering from NBCR (nuclear, biological, chemical, radiological) attack, then the threshhold increases.<br><br>* There is a footnote in your deskbook (page 3, chpt 9) that also explains that per a DFARS class deviation, the SAT increases to $300,000 for contracts awards and purchases outside the U.S. in support of Humanitarian or Peacekeeping operations; Note the FAR defines this differently then “contingency operation”.  Bottom line is that depending on what the operation is supporting, you may have increased thresholds in which to use SAP.  <br><br>
		 
	
	 
		 Micro-Purchase Threshold
		 Micro-Purchase Threshold Normal Threshold: ≤ $3,000 ≤  $2,000 for construction ≤  $2,500 for servicesContingency Operations / Combat NBCRInside the U.S.:  ≤$15,000Outside the U.S.: ≤ $30,000   
		 <u>Micro purchase</u> – subset of simp acqs<br>     - 2,500 or less for G&amp;S<br>     - 2,000 or less for construction  (See FAR 2.101 definition of Micropurchase for these thresholds)<br>     - Since 2005, if the head of the agency determines the item is in support of a contingency operation or to facilitate defense against/recovery from NBC or radiological attack, threshhold increases to 15,000 or less for defense against nuclear, terrorism, biological, radiological or chemical attack<br>     - - 30,000 outside the US<br><br>2) PURCHASES MUST HAVE A CLEAR AND DIRECT RELATIONSHIP TO THE SUPPORT OF SUCH CONTINGENCY OPERATION (FAR 13.201(g)(2)<br>3) FAR Part 8 Required Sources of Supply/Services Apply to Micropurchases.<br>4) Agencies can <b>delegate authority to purchase </b><b>micropurchase</b><b> below the KO level</b>.<br>5) GPC is the preferred method for micropurchases.<br><br>Inside or outside = purchase made or awarded &amp; performed<br><br>In support of  = For purposes of determining applicable simplified acquisition threshold, the determination as to whether the supplies or services are to be used in support of such a contingency operation is to be made by the head of the agency, which for the Army is the Assistant Secretary of the Army (Acquisition, Logistics and Technology).  FAR 13.5(e).  By memorandum dated March 24, 2004, the ASA(ALT) delegated this authority down to each Head of Contracting Activity, who may further delegate this authority down to “any official in procurement channels, who is at least one level above the contracting officer.”  Typically, the authority is re-delegated down to the Directors of Contracting or to the chiefs of contracting offices.<br><br>Contingency Operation = For purposes of determining the applicable simplified acquisition threshold, a contingency operation is a military operation that is designated by the Secretary of Defense as an operation in which members of the armed forces are or may become involved in military actions, operation, or hostilities against an enemy of the United States or against an opposing military force; or a military operation that results in the call or order to, or retention on, active duty of members of the uniformed services under section 688, 12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C. chapter 15 of 10 USC or any other provision of law during a war or during a national emergency declared by the President or Congress.  FAR 2.101 and 10 U.S.C. 101(a)(13).<br><br>NOTE:  the threshold for construction and services could not be increased due to the Service Contract Act and the Davis-Bacon Wage Act.  <br><br>Note that this is the MICRO-Purchase threshold as define in FAR 2.101.  The GCGC is the method we use to make micro purchases – it’s simply a vehicle used to make purchases under the threshold.  For DoD, DFARS 213.270 establishes the GCPC as the default method of purchase/payment.  If a vendor doesn’t take the card – find another vendor (some exceptions).<br><br>Note also that the GCPC can sometimes be used as a method of payment for other contract vehicles.  So cardholder may be authorized to put charges on the card that are higher then the micro-purchase limit, so long as there was authority to make the order/contract.  These charges would be subject to limitations on each cardholder (available credit limit, available balance, etc.) and agency specific regs.  <br>
		 
	
	 
		 Commercial Items Test Program (CITP)
		 Commercial Items Test Program (CITP) Allows SAP when: ≤ $6.5 MContingency Operations / Combat NBCRInside the U.S.:  ≤$12MOutside the U.S.: ≤ $12M   
		 This is a test program– Congress has been giving it a test drive for over 10 years (since 1996).  They keep extending the expiration date.  So the govt keeps getting an extended test drive.  And given the significant dollar amounts – this is a pretty sweet deal.  <br><br>Keep in mind that per FAR 13.500(d), authority for the program runs out on January 1, 2012.  The extension of the program doesn’t seem to be a contentious issue, but as you know from recent experience, Congress doesn’t always get authorization and appropriation acts passed on time.  Be aware of this date come December of this year as authority for the program may no longer exist.   <br><br>IOT use this, it must be a commercial item/service (as we discussed before) AND be under the threshold.<br>
		 
	
	 
		 SAP & Competition
		  SAP & Competition     
		 Here’s a summary view of our competition rules.<br><br>Remember we are down here in simplified acquisition.  Part 6 does not apply.  <br><br>What’s our competition requirement generally for SAP?  Maximum extent practicable.<br>
		 
	
	 
		 SAP – Competition Rules (FAR 13.104) 
		 SAP – Competition Rules (FAR 13.104)
 ≤ Micropurchase Threshold: None, but…Distribute equally among vendorsPrice must be fair and reasonable≤ Simplified Acquisition Threshold (and CITP threshold)Maximum Extent PracticableEnsure most advantageous for the GovernmentPrice must be fair and reasonable  
		 Below MPT, there really is no competition requirement.  Still must believe price to be F&amp;R.  Limited action required to prove this.  See FAR 13.202<br><br>Above the MPT up to and including the SAT, our competition requirement is “max extent practicable”; Remember that if the item is a CI, the CITP allows us to use SAP up to the CITP threshold ($6.5 mil or $12mil).  Aside from additional documentation requirements and approval authorities for sole source acquisitions made under the CITP (see FAR 13.5), the procedures are the same – i.e. we use SAP to carry out the CITP.  <br><br><u>Generally</u>:  <br><br>- Solicit at least three vendors…<br>- When possible, solicit 2 sources not included in previous solicitation<br> - If a vendor asks…give them reasonable opportunity to compete<br>- Solicit the incumbent<br>- No personal preference in soliciting<br>- No overly restrictive specifications /terms <br>- No Sole Source or Brand Name only (without justification, see FAR 13.501 and FAR 13.106-1(b) if under SAT)<i></i><br><br>When the SAP procedures were initially written, they required solicitation of at least 3 vendors.  Now, that provision is gone.  However, contracting officers should consider soliciting at least three sources and whenever possible, two sources not included in any previous competition.  See FAR 13.104(b).<br><br>Maximum extent practicable should consider such factors as type/complexity of purchase, availability of item/service, dollar value of acquisition, urgency of need, availability of an electronic commerce method to publish notice of government’s needs.  The greater the dollar value/ complexity, the greater efforts should be placed on getting competition.   <br><br>Do include Vendors who ask to compete.  Couple of ways to meet this standard:<br>Publication on FedBizOps is considered constructive notice to EVERYBODY once agency says that is where it will be posted.<br>Several cases recently dealing with the deliberate failure to include vendors who ask to compete – including the incumbent.  <br><br>Bottom line – GAO will review a protest by an excluded vendor for reasonableness – but they really look at it.<br><br>
		 
	
	 
		 Synopsis and Solicitation
		 Synopsis and Solicitation  Synopsis:  Summary of anticipated solicitationSolicitation:  Request for agency needsPosted to Gov’t Point of Entry (GPE) 	 www.fbo.gov   
		 Just to refresh, a synopsis is a summary of an anticipated solicitation.  Contractors do not respond to a synopsis with a quote, or a proposal, or a bid.  The purpose is to give vendors a heads up.  They know a business opportunity is coming soon than this puts them on notice.  They may, or may not want to pursue this business opportunity.  Preparing a response to a solicitation takes time and money.  The synopsis is intended to let contractors know about the opportunity so that they can make the business decision to pursue it or not.  FAR 5.207 contains requirements for the synopsis.<br><br>The solicitation then is the generic term for IFB (invitation for bids); RFP (request for proposals); or RFQ (request for quotes).  It should contain what the government wants, when it wants it, how to respond to the solicitation, how the government will evaluate those responses, etc. <br>
		 
	
	 
		 Recap – Sealed Bidding
		 Recap – Sealed Bidding Only FFP & FFP w/ EPA Type ContractsRacal Factors/FAR 6.401Time PermitsAward on Price/Price-Related Factors OnlyDiscussions Not NecessaryExpect More Than One BidAward to the:Lowest PricedResponsiveResponsible Bidder  
		 <u>Must</u> use Sealed Bidding <u>if</u>:<br>1.  Time permits<br>2.  Award on price and price-related factors <u>only</u><br>3.  Discussions not necessary<br>4.  Reasonable expectation of more than one bid<br><br>
		 
	
	 
		 Negotiated Procurements - Recap
		 Negotiated Procurements - Recap Requests for ProposalsAward basisLPTACost-Technical Tradeoff (Best Value)Competitive Range*DiscussionsFinal Proposal RevisionsAward*  * Debriefings offered to unsuccessful contractor 
		 <br>
		 
	
	 
		 SAP- Recap
		 SAP- Recap Simplified Acquisition Threshold (SAT)Micropurchase ThresholdCommercial Items Test ProgramRequests for QuotationsSynopsis/SolicitationEvaluationAward  Acceptance by Contractor = Contract  
		 <br>
		 
	
	 
		 Commercial Items - Recap
		 Commercial Items - Recap Not a Contracting MethodIncreases our Threshold for SAPUse FAR Part 12 w/ Contracting MethodAny Item Used by Public & Available on Commercial MarketNot Real Property or Construction  
		 <br>
		 
	
	 
		 Determining Your Contract Method
		 Determining Your Contract Method Step 0 – Can I get what I need through available stocks? Required Sources? Existing Contracts? Step 1 – Is the item commercial?Step 2 – What’s the estimated dollar value of the purchase (including options)?Step 3 – Are there circumstances that increase applicable thresholds? Contingency? NBCR?Step 4 – Will it be a FFP or Cost type of contract?Step 5 – Do the Racal Factors apply?		- Time permit?		- Evaluation of price only		- Discussions NOT necessary		- Expectation of more then one bid  
		 <b><u>Step 0</u></b> – Can I get what I need through available stocks? Required Sources? Existing Contracts? <br><br>FAR part 7 requires acquisition planning; FAR Part 8 requires consideration of certain required sources of supply.  If an activity needs something, it is first required to look at existing stocks or existing contracts.  Next, it can look at possible interagency acquisitions if more advantageous to the government (best interests / not available as conveniently and cheaply from commercial contract sources).  If these are not available, then we need to look to contracting for the supply /service.  <br><br><b><u>Step 1</u></b> – Is the item commercial?  Does it meet the expansive definition of commercial item in FAR 2.101?  If so, then FAR Part 12 applies.<br><br><b><u>Step 2</u></b> – What’s the estimated dollar value of the purchase (including options)?  If under the SAT, we use FAR Part 13.  If it is also a commercial item, then our threshold to use Part 13 (via 13.5) is increased to $6.5 mil.<br><br><b><u>Step 3</u></b> – Are there circumstances that increase applicable thresholds? Contingency? NBCR?  If so, then threshold increase dramatically.  For example, the CITP threshold is $12 mil if in support of a contingency regardless of where purchases made or where it is awarded and performed.  <br><br><b><u>Step 4</u></b> – Will it be a FFP of Cost type of contract?  All method can be used for FFP.  If it is going to be a cost type contract, Part 14 is prohibited.  If commercial, then FAR 12.207 places some limits of variations of cost reimbursement contracts that can be used.  If a cost-type contract is anticipated, probably want flexibility offered by Part 15 to discuss with contractors cost controls, etc.  <br> <br><b><u>Step 5</u></b> – Do the Racal Factors apply? – Must have all 4 IOT make sealed bidding mandatory. Also, since Racal Factors are called out in Part 6, which does not apply to simplified acquisitions, if you can use SAP, you don’t need to consider Racal factors.<br>		- Time permit? – enough time to allow for bidding process<br>		- Evaluation of price only – technical factors don’t matter<br>		- Discussions NOT necessary – no need to discuss with contractors<br>		- expectation of more then one bid – no sole source intended<br><br>
		 
	
	 
		 Questions?  Maj Janet Eberle janet.c.eberle.mil@mail.mil
		 Questions?

Maj Janet Eberle
janet.c.eberle.mil@mail.mil 
		 <br>
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			 Method of contracting is the means by which you get the goods/ services required.<br><br>In general, there are 3 methods, some are more complicated then others.<br><br>The biggest take away today is under standing that there are three contracting methods; there are other ways to get stuff (e.g. interagency acquisition – direct acquisitions and assisted acquisitions) but if you are buying it yourself, you’re going to use either PART 13, PART 14, or Part 15 of the FAR<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Goals
			 In general, there are 3 methods:  Sealed Bidding, Negotiated Procurements and Simplified Acquisitions.<br><br> Each method has specific rules and procedures outlined in the FAR (Parts 13, 14, and 15).  We’ll discuss briefly how each method works.  <br><br>Once you have an idea how each method works, you’ll begin to see the advantages and disadvantages associated with each method.  You’ll see the impact of each method on competition, what use of each method will do for the acquisition lead time, and what use of each method means for you in terms of attorney involvement, protest risk, etc.  <br><br>Being involved in the process early and helping to guide the decision on which contract method to use is crucial to avoiding issues and longer acquisition lead times.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Three Contracting Methods
			 The first of the three contracting methods we’ll discuss is Sealed Bidding.<br><br>Sealed Bidding is one of three contracting methods.<br><br>You can guess by the name that this is the method of contracting where offerors submit bids in sealed envelopes.  They put the bids into a bid box.  At a designated time, the Kontracting officer opens all the bids at a public opening, quickly scans the bids and awards to the lowest-priced responsive, responsible bidder.  <br><br>* Responsive means they comply with in all material respects with the solicitation.<br>* Responsible means they appear to have the capability of performing the contract and good past performance.<br><br>Very Mechanical process.  Many, many technical rules.  As I said before, SB is rarely used today.  Important to know b/c in some cases it may be appropriate.  Also, some rules from sealed bidding world are often used in other methods.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Terminology
			 <br>Let’s review some terminology for our three methods…<br><br>In simplified acquisitions, instead of asking for bids or proposals, we might instead ask for quotes.  The quote can not be accepted by the gov’t to form a binding contract.  Instead, the government submits and order in response to the quote – if the contract accepts the order, we have a contract.<br><br>In sealed Bidding, gov’t accepts the bid=offer and so gov’t simply accepts the offer to form a binding contract.<br><br>In negotiated procurement, the gov’t the proposal=offer and so gov’t accepts the proposal to form a binding contract.<br><br>In SAP, a quotation is not an offer, and therefore cannot be accepted by the govt to form a contract.  Govt solicits <u>quotes</u> (not an offer).  If interested, the gov’t submits a Purchase Order (offer) which the Ktr accepts to form a K.<br><br>This language is often inter-mixed or misused, resulting in a great deal of confusion.  What we call it not necessarily how GAO will view it – more a matter of what we did then what name we used.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 History of Sealed Bidding
			 Well, how did we end up with sealed bidding?<br>The story goes all the way back to George Washington and the War for Independence.<br>Back in the 1770’s, when the Army would go into a community to buy supplies, prices would instantly double.  For miles around the Army’s location, vendors were charging General Washington’s supply officers as much as 600-700% more than the value of the goods.  Everyone charged the same too.<br>While General Washington was vexed at these profiteers – he called them “murderers of our cause” he still opposed fixing prices b/c it was “inconsistent with the very nature of things.”<br>	The solution turned out to be sealed bidding.<br>The supply officers starting going into a town and putting an advertisement in the newspaper for bids.  The bids had to be in a sealed envelope in the bid box at a certain time.  At the appointed time, all the bids would be opened.  The lowest price in an otherwise proper bid would win the entire contract.  This made the town suppliers compete because they didn’t know what was in the bid.  It brought prices down.  The US govt relied heavily on sealed bidding up until about 1984.  <br><br>We later had other statutes which changed things.  Armed Services Procurement Act 1947.  Federal Property and Administrative Services Act of 1949.  Both amended by CICA in 1984 to make them similar.  FASA &amp; FARA further modified these two acts, streamlining and simplifying procedures.  Today the vast majority of contract actions are made using the simplified acquisition procedures outlined in FAR Part 13.  The majority of complex and expensive contracts are made using Negotiated Procedures outlined in FAR Part 15.    <br><br>In practice, while sealed bidding is rarely used, it is important to understand the process and how it relates to the other contracting methods.  In fact under certain conditions, (Racal Factors) Sealed Bidding is still the required K method.  <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sealed Bidding – Process
			 So at its most watered down and basic steps, sealed bidding looks like this:  <br><br>An acquisition <u>method</u> governed by FAR 14<br>Government identifies a need <br>Government solicits bids to fulfill this need<br>Bidders respond to a Government solicitation <br>Bidders submit sealed bids by a set time<br>Government opens bids at set time<br>Bids are opened and . . .<br>Award is made to the <u>lowest priced</u> bidder, who is both <u>responsive</u> and <u>responsible</u><br><br>IFB – the IFB is the written solicitation that is published IAW FAR Part 5 procedures; it must be clear, complete and definite.  It must reflect the minimum needs of the government and must not be overly restrictive.<br><br>Sealed bids must be submitted by the time and date specified in the solicitation – if not, they are LATE.  In general, if a bid is submitted after the exact time /date specified, it is late and can NOT be considered.  There are several exceptions to this rule which are discussed in detail in your outlines.  They essentially fall into 3 categories: 1) electronic submission – if electronic submission was authorized and bid was received at the initial point of entry to gov’t infrastructure NLT 5PM on the day prior to due date then OK; 2) Gov’t Control – if bid in gov’t control by due time/date, but gov’t failed to get it to contracting office, then OK; 3) Gov’t frustration – if gov’t interference is the paramount cause of the late delivery, then bid may be deemed timely.<br><br>Bids submitted to the government must be safeguarded, generally in a bid box or locked safe, until the specified time for bid opening.<br><br>Bid Opening – after bid opening, the KO must evaluate the responsiveness of the bids.  This requires an analysis of the bid to determine if it was submitted IAW the solicitations terms, conditions, and requirements.  A bid is responsive if it:	- complies in all material respects w/ the invitation for bids (to include time and method of submission)<br>	- unequivocally offers to provide requested supplies or services at a firm, fixed price; if something limits, reduces, modifies the obligation to perform; offers different supplies or services then those requested; or otherwise places conditions on  govt’s ability to accept, then the bid must be rejected as being “non-responsive.”<br>	- key areas of concern: price, quantity, quality, and delivery terms <br>Also, after opening, bids may not be withdrawn by bidders for at least the time specified in the solicitation.  This is known as the Firm Bid Rule, and requires that these bids be “held open” for the government to accept, during the stated period.  If bidders were allowed to withdraw their bids after opening, the integrity of the process would be compromised.<br><br>Evaluation – responsive bids are then evaluated based on price and price related factors.  Bidders must also be determined to be responsible – i.e. that they have the ability and capacity to perform (e.g. a bidder who was recently terminated for default on a different contract would likely be found to be not responsible).  See FAR 9.103.  Award is then made to the responsible bidder whose bid conforms to the solicitation (responsive) and is most advantageous to the government considering price and price related factors (i.e. lowest price).  <br><br>The KO must then provide written notice to the contractor of award within the specified period of acceptance.    <br>  <br><br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sealed Bidding Advantages
			 Sealed Bidding is not the procurement method of choice in the US anymore.  <br><br>The method itself tends to reduce costs b/c competitors feel pressure to lower their price so that another bidder doesn’t get the contract.  <br><br>It tends to reduce corruption &amp; the opportunity for bribing b/c when the KO opens the sealed bid, it is typically read out loud.  Everyone in the room can see what the lowest bid is.  There is less interaction between contractors and government personnel and therefore less opportunity for corruption.  <br><br>It works great for developed products – not so good for products where quality is an issue or where we need to develop something complex.  However, it has been successfully used in both those instances.<br><br>BUT – it has very mechanical rules, takes time, and is not very flexible<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sealed Bidding - Contract Types
			 <br>CONTRACT TYPE – Chapter 6<br>There are only two types of contracts that we can award with Sealed Bidding:  Firm fixed price and Fixed Price w/economic price adjustment.  Cannot do a cost-type K using Sealed Bidding.<br><b><i></i></b><br><b><i>So as part of your initial acquisition planning, if you determine that the best type of contract would be a cost type contract, right off the bat, you know you can NOT use sealed bidding.  </i></b><br><b><i></i></b><br><b><i>Only 2 types of K can be used in SB  </i></b><br><b><i>	FFP and FP w/ EPA-</i></b><br><br>What is this <b><i>EPA</i></b>? It is a <b>Economic Price Adjustment </b>clause - usually going to see when dealing with changes in material costs.  Used when price of some <b>critical commodity</b> is in fluctuation.  We will pay contractor more if price goes up x%.<br><br><b>Cost type contracts are NOT available for sealed bidding method – this results in sealed bidding being more practical for well defined, well established supplies and services.  If requirement is complicated, or the government’s need is not well defined, sealed bidding is impractical.   </b><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Racal Factors / FAR 6.401
			 <u>Racal – </u>These rules are statutory – But we are going to spend a minute discussing a 1990 case – Racal Filter Technologies.  What happened is that, for years, the Army had purchased gas mask canisters via sealed bidding.<br>But they decided, well we need to use negotiated procurement so we can have discussions.  Racal protested to GAO complaining that the Army had to use sealed bidding not competitive negotiations.  GAO really took a close look at the Army’s reasoning for using negotiated procurement instead of sealed bidding.   GAO said Racal is right.<br><br>The statute says that if these four factors apply to your acquisition, you must use sealed bidding.  If you are going to depart from that, you have to have  a good reason.  <br><br>Army’s rationale was they had problems in the past.  Had one vendor that went bankrupt.  Have some new gas mask vendors who are unproven, so we’re concerned about that.  We also think that we may have some future changes to the specs because we’re moving to a new kind of gas mask and it may require a slightly different filter.  <br><br>Problem for GAO was that the Army didn’t require any of the bidders to submit a technical package….so really the Army didn’t have a legitimate need to have discussions.  The canisters were a NSN item with very detailed specs.  And as for bankruptcy concerns – you evaluate that as a responsibility issue with a preaward survey – not in discussions.<br><br>KO has a lot of discretion in deciding method BUT the discretion is NOT unlimited<br>KO must show that 1 or more of the criteria for selecting sealed bidding does NOT apply; <i><u>AND</u></i><br>KO must be able to justify that decision  [Counsel, don't ignore #2]<br><br> OCONUS—NP is the default<br><br>* Moral of the story with Racal – is that if we have those four factors, we have to do sealed bidding.  If you depart, the courts or GAO will scrutinize your logic.  Top of Page 5.<br>* Some examples of bad logic:<br>If you are not requesting a technical proposal but you say you need discussions…..<br>If you say you need discussions to guarantee that you will get a fair &amp; reasonable price…..<br>If you say you need discussions for the administrative convenience of amending the quantities required under the contract prior to award….<br>If you say you need discussion b/c you want to ensure the contractor is responsible – most appropriate for a pre-award survey<br><br>However, if you want to evaluate quality factors – not just price and price related factors – then sealed bidding is not for you.  And that is what many folks do.  For example, past performance.  In Sealed Bidding, we look at PP only as part of the responsibility determination, and it’s a go-no go determination.  If the lowest price responsive bidder is found to be responsible, then he gets award.  If he’s not found to be responsible, then we’ll look at the next lowest-price responsive bidder.  In a negotiated procurement, we can weigh PP as an evaluation factor and decide to pay more to have a contractor who has better PP.  So if the KO decides that she wants to use PP as an evaluation factor, then by definition we don’t meet all 4 of the Racal factors, because we won’t be evaluating the offers solely on price or price-related factors.<br><br>Note, FAR part 6 does not apply to simplified acquisition procedures, so if w/in SAP thresholds, we don’t have to use sealed bidding<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Does Time Permit?
			 IF TIME PERMITS.  How much time do we need?  Well, if we can pull off a Part 14 acquisition in 90 days, that’s pretty good.  <br>IMPT CAVEAT is that poor backward planning OR failure to realize that it is at least a 90 day process to used sealed bidding – is not a good reason to argue that “time doesn’t permit it.”<br><br>* PROCESS STARTS WITH A <b>PURCHASE REQUEST AND COMMITMENT OF FUNDS (PR&amp;C) </b>- The request for the required service or goods comes from some office that wants it - that office defines what it needs and estimates the total cost of the contract.  The request is made to the Directorate of Contracting (DoC) to set aside the estimated funds and make the purchase.<br>The requiring activity (the person that wants the good) and the DOC will <b>prepare the IFB </b>- this will usually take anywhere from 30 to 60 days. <b>Standard Form 33 or SF 1442</b><br><br>For <b>certain dollar amount contracts (over $25k) </b>- 15 DAYS PRIOR TO SENDING OUT THE IFB, we are required to <b>PUBLISH </b>our intent to solicit IN Fedbizops (a website for the contract world that discusses what is taking place in the world of contracts) (GPE – Government Point of Entry).  Synopsis is a brief summary of what we intend to subsequently solicit, usually one page (heads up).  The solicitation contains all the details and may be hundreds of pages long.  Synopsis allows contracts to get ready and not waste time on things they can’t/ are uninterested in competing for.<br><br>Also, a <b>LEGAL REVIEW </b>OF THE SOLICITATION takes place during the IFB prep time.  We want to have the Contract Atty take a look at the IFB before it is sent out because BID PROTESTS (an action taken by contractors when they don’t like what the Govt has done) CAN cause everything to come to a standstill (you will have more on bid protests on later).<br>One way for an atty to be value added in this process is to look at the Performance Work Statement – is it clear?  Is it a performance specification as opposed to a design specification.<br>Next we publicize or synopsize the IFB, solicit it for 30 days and finally we evaluate &amp; award.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Price and Price-Related Factors FAR 14.201-8
			 But what are price-related factors?  Any ideas?  Factors other then price that affect overall cost and can be quantified in dollars.  <br><br>FAR lists:  administrative costs, transportation costs, application of the BUY American Act , Federal State &amp; Local Taxes etc<br>Fuel costs.<br>Travel costs.  For example, we <br>when I need to get my car serviced, there are probably thousands of FORD dealership all over the country I could go to.  If a number of different shops have comparable quality service, then I’d choose the winning vendor based on the prices they charge and the travel costs it would cost me to get there and back.<br>But if the difference was do I buy a FORD or do I buy a JAGUAR….the cost of the JAGUAR would be even higher if I had to go to Maryland to get it serviced.<br>Ship has to be drydocked somewhere, and it costs money for us to drive the boat to the place where it’s going to get fixed.<br><br>.FOB Origin v. FOB destination –(Free on Board) <b>FOB ORIGIN</b><br>The buyer assumes title and control of the goods the moment the carrier signs the bill of lading.<br>The buyer assumes risk of transportation and is entitled to route the shipment.<br>The buyer is responsible for filing claims for loss or damage.<br><b>FOB DESTINATION</b><br>The seller retains title and control of goods until they are delivered and the contract of carriage has been<br>completed.<br>The seller selects the carrier and is responsible for the risk of transportation.<br>The seller is responsible for filing claims for loss or damage. <br><br><b>Non- price related factors?  Quality?  Technical approach?  Past Performance?</b><br><b></b><br><b>This is one of the biggest limitations on sealed bidding.  It limits us generally to the lowest price, when there are very often times where we would prefer to pay more for a better product or service.</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Are Discussions Needed?
			 Discussions are a Key part of negotiated procurements.<br><br>They allow government the opportunity to review initial proposals and then discuss deficiencies and weaknesses with the contractors.  The contractors can then improve those proposals and Government can evaluate again.  Helps government get the best product/service.  Helpful when requirement is not precisely defined / often must be used when we have performance specs – i.e. we’ve told them what we want / end state and it’s up to them to tell us how they anticipate doing it.    <br><br>Discussions often necessary for contracts performed outside the U.S. (FAR 6.401(b)(2))<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Racal Factors / FAR 6.401
			 <u>Racal – </u>These rules are statutory – But we are going to spend a minute discussing a 1990 case – Racal Filter Technologies.  What happened is that, for years, the Army had purchased gas mask canisters via sealed bidding.<br>But they decided, well we need to use negotiated procurement so we can have discussions.  Racal protested to GAO complaining that the Army had to use sealed bidding not competitive negotiations.  GAO really took a close look at the Army’s reasoning for using negotiated procurement instead of sealed bidding.   GAO said Racal is right.<br><br>The statute says that if these four factors apply to your acquisition, you must use sealed bidding.  If you are going to depart from that, you have to have  a good reason.  <br><br>Army’s rationale was they had problems in the past.  Had one vendor that went bankrupt.  Have some new gas mask vendors who are unproven, so we’re concerned about that.  We also think that we may have some future changes to the specs because we’re moving to a new kind of gas mask and it may require a slightly different filter.  <br><br>Problem for GAO was that the Army didn’t require any of the bidders to submit a technical package….so really the Army didn’t have a legitimate need to have discussions.  The canisters were a NSN item with very detailed specs.  And as for bankruptcy concerns – you evaluate that as a responsibility issue with a preaward survey – not in discussions.<br><br>KO has a lot of discretion in deciding method BUT the discretion is NOT unlimited<br>KO must show that 1 or more of the criteria for selecting sealed bidding does NOT apply; <i><u>AND</u></i><br>KO must be able to justify that decision  [Counsel, don't ignore #2]<br><br> OCONUS—NP is the default<br><br>* Moral of the story with Racal – is that if we have those four factors, we have to do sealed bidding.  If you depart, the courts or GAO will scrutinize your logic.  Top of Page 5.<br>* Some examples of bad logic:<br>If you are not requesting a technical proposal but you say you need discussions…..<br>If you say you need discussions to guarantee that you will get a fair &amp; reasonable price…..<br>If you say you need discussions for the administrative convenience of amending the quantities required under the contract prior to award….<br>If you say you need discussion b/c you want to ensure the contractor is responsible – most appropriate for a pre-award survey<br><br>However, if you want to evaluate quality factors – not just price and price related factors – then sealed bidding is not for you.  And that is what many folks do.  For example, past performance.  In Sealed Bidding, we look at PP only as part of the responsibility determination, and it’s a go-no go determination.  If the lowest price responsive bidder is found to be responsible, then he gets award.  If he’s not found to be responsible, then we’ll look at the next lowest-price responsive bidder.  In a negotiated procurement, we can weigh PP as an evaluation factor and decide to pay more to have a contractor who has better PP.  So if the KO decides that she wants to use PP as an evaluation factor, then by definition we don’t meet all 4 of the Racal factors, because we won’t be evaluating the offers solely on price or price-related factors.<br><br>Note, FAR part 6 does not apply to simplified acquisition procedures, so if w/in SAP thresholds, we don’t have to use sealed bidding<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 EVALUATING BIDS
			 Now that we’ve decided SB is the appropriate method for contracting, we’ve issued our IFB, we’ve received bids, and it’s time to open bids, we need to talk about how we evaluate bids.<br><br>For SB the award goes to the LOWEST PRICED, RESPONSIVE, RESPONSIBLE Bidder.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Responsiveness
			 Responsiveness – At Bid Opening; only have to make this determination for sealed bidding; objective standard – they either meet or they don’t<br>Can’t accept a non-responsive bid even if it would save us money b/c it would compromise the integrity of the system.  <br><br>Sometimes we would love to.  If we’re asking for 100 widgets, and one offeror can only offer us 99 widgets but at a lower price then all the other offerors, we’d love to accept that offer and then go out and get our last widget from someone else at a higher price.  But we can’t, because it wouldn’t be fair.  Would compromise the integrity of the procurement process [PAGE 19]<br><br>Case #1  MIBO – PAGE 21 – Illustrates fact that $$$ savings aren’t as important as the integrity of the bidding system.  Bidder failed to acknowledge an amendment to the IFB that prohibited asbestos in the roofing material.  MIBO had the low bid.  KO rejected the bid as non-responsive.  MIBO protested….hey, asbestos shingles are bad for you &amp; more expensive, of course I’m not going to use them.  Still  - we need to compare apples to apples.  GAO upheld decision to find them non-responsive.<br><br>Price:  must be a firm fixed price.  Can’t say a price + applicable sales tax.<br>Quantity:  Must offer the quantity specified in the IFB – can’t limit the gov’t right to reduce quantity under IFB<br>Quality:  Must meet the specifications<br>	* can’t take exception to our liquidated damage clause<br>Delivery:  Must meet the delivery schedule<br>	* if IFB specifies FOB destination, can’t say FOB origin<br><br>Firm Bid Rule: unlike at Common law where an offeror can withdraw his offer any time prior to acceptance, sealed bidding requires offerors to hold their bids open for a specified period of time after bid OPENING (normally 60 days, but specified in the IFB – see FAR 14.201-6; can withdraw anytime <i>prior to bid opening</i>).  Must also be firm with regard to price (e.g. no “prices are subj to change” or “accept our bid within 30 days and we give you price X vs. price Y). We do this because otherwise when the low bidder sees how much lower his bid is than the next higher bidder, he might withdraw his bid before we have a chance to accept.  Also we don’t want to have to go through the whole process again.<br><br>Submission Requirements: <u>Method of Submission </u>– Do what it says!  If it says in writing, must be in writing.  If electronic submission permitted, then OK<br><br><u>Time and Place of Submission </u>– Get it to the right place and on time; late bids generally not considered.  Must have also signed bid, acknowledged amendments; <br><br>  Many of these also apply to competitive negotiations.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Responsibility Determinations
			 Responsibility = FAR Part 9 (also where you find information on debarment (really bad contractor); also the spot you find organizational conflicts of interest)<br><br>Applies to both Sealed Bidding &amp; Competitive Negotiations<br><br>Can be determined at any time prior to Award – In many cases, the KO don’t require the bidders to submit that information.  The KO wait until they identify the low bidder and then only ask for responsibility information from the low bidder.  FAR 9.105-1(b)(1)(i).<br><br>Pre-award Surveys – nearly all of them are conducted by DCMA (defense contract management agency) – buying agency requests a survey, DCMA contract management office sends out a survey team.  The team goes to the prospective contractor &amp; conducts a survey – look at a dozen or more factors.  <br><br>Chief concern: Does the company have the technical ability required to produce the items under contract? <br> Do they have the production capability, the methods, material, machinery, manpower &amp; facilities necessary?  <br>Do they have the financial capability?  Team files a written report recommending award or not.<br><br>Always Go/No Go for Sealed Bidding = Not an evaluation factor.<br>Competitive Negotiations = Past Performance can be an evaluation factor  (more weight)<br><br>For Small Biz – SBA (Small Biz Administration) if the final arbiter of responsibility (issues certificates of competency)<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Late Bid Rule
			 LATE BIDS<br>General rule is late is late...<br>But we can sometimes accept a late bid.<br><br>What is late<i>?  </i><b><i>Late is any bid or bid mod or w/drawl received in the office designated in the IFB after the exact time set for bid opening.</i></b><br><br>Lots of rules and cases out there that are very fact specific. <br><br>Exceptions:<br><br><b>Electronic Submission </b>– applies only when electronic submission authorized by IFB; if it is auth, then bids received at the initial point of gov’t electronic infrastructure NLT 5pm on day prior to due date, then OK<br><br><b>Government Control  </b>- e.g. submitted to contracting clerk and clerk failed to deliver it.<br><br><b>Government Frustration </b>– timely delivery of a hand-carried (e.g. courier / fedex) frustrated by gov’t action such that the government is the paramount cause of the late delivery, then late bid may be accepted.  AEROSPACE case- gov’t delayed entry to base, then gave bad directions to driver, bid was late and not considered; GAO said too bad, you should have taken greater precautions / greater prep (i.e. read a map) – has to really be the gov’t’s fault.<br><br>4th exception?  - to increase competition?  Maybe.  But better practice would be to modify IFB and extend deadline.<br><br>Only thing you can count on is that AFTER AWARD,  no exceptions.  Late really is late.<br><br>Let’s talk commonalities:  <br>But 3 late bid exceptions, and 3 general rules that apply to all of them:<br>* <b>Bid must be out of bidder’s control</b><br><b>Bid must get to agency before award.</b><br><b>*accepting the late bid must not unduly delay the acquisition</b>.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Recap – Sealed Bidding
			 <u>Must</u> use Sealed Bidding <u>if</u>:<br>1.  Time permits<br>2.  Award on price and price-related factors <u>only</u><br>3.  Discussions not necessary<br>4.  Reasonable expectation of more than one bid<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Contracting by Negotiation (FAR Part 15)
			 The next method we will discuss is Contracting by Negotiation.  Often called “negotiated procurement” or simply a “part 15 acquisition.”<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Negotiated Procurement - Process
			 So at its most watered down and basic steps, negotiated procurement looks like this:  <br><br>-A request for proposals (RFP) is drafted and published; this is the solicitation, which spells out specifications /SOW; instructions (i.e. how, when should proposals be submitted); and evaluation criteria (how proposals will be evaluated) <br>Proposals are submitted to the gov’t and the government does an initial round of evaluations; they then select the most highly rated of those proposals to have discussions with the contractors<br>During discussions the government discusses significant weaknesses and deficiencies with the contractors; the contractor can then revise his proposal and submit a revised proposal-<br>Government then evaluates final proposals IAW the stated evaluation criteria which can include other than just price and price related factors; <br>And then makes award, to the contractor that represents the best value to the Government<br><br><br>Note that the concept of responsiveness is not included here.  While we typically want our specifications to be clear and complete, negotiated procurement allows us to be much more flexible, b/c we typically do talk with contractors after receipt of initial proposals.<br><br>Note that some of the same late bid rules that apply in sealed bidding also apply here.  <br><br>Evaluation – proposals can be evaluated on other then price / price related factors.  This gives the gov’t the ability to pay more for higher quality, lowest bidder doesn’t always win.  <br><br> Award made in writing.    <br>  <br><br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 RFP: Award Basis
			 In sealed bidding everyone knows that the basis is lowest price;  you bid on exactly what the government wants (responsiveness) and the winner is the lowest price.  With negotiated procedures, we don’t have to pay the lowest price.  However, if we are going to base the evaluation on something other then lowest price, we have to tell potential offerors.  <br><br>Let’s start with the RFP. <br><br>When reviewing an RFP you need to check for what the basis of the award will be.<br><br>     B.  The agency can choose EITHER:<br><br>	(1)  The lowest price, technically acceptable offer; ORWhen do you think an agency would want to use the lowest price, technically acceptable process?  ANSWER:  When the agency’s REQUIREMENTS are CLEARLY DEFINED and the RISK of unsuccessful K performance is MINIMAL.<br><br>	[NOTE:  Proposals are ONLY evaluated for technical acceptability.  Tradeoffs are NOT permitted and proposals are NOT ranked using non-cost/price factors and subfactors.  Proposals simply receive a GO/NO GO for each of the non-cost/price factors and subfactors].<br><br>	Competition essentially limited to price.  Usually a fixed price type contract.  <br><br>	(2)  The “Best Value”  The agency may conduct a ”tradeoff”--evaluate and compare factors in addition to cost/price in order to select the “best value.”  The agency may choose a proposal that costs more when the added benefit is worth the extra costs.  We’ll talk in some more detail about this in a few minutes. <br><br>CT Tradeoff:  Appropriate where its in best interest of gov’t to consider award to other than the lowest priced offferor or other than the highest technically rated offeror. <br><br>So let’s take a quick look at one of the most important features of Part 15 – the cost vs. technical tradeoff…<br><br>The FAR says that both lowest priced, technically acceptable (LPTA) and tradeoff (paying more money for something technically superior) are BOTH part of the “best value” continuum.  In other words, sometimes the government gets the best value for it’s money when it pays the lowest price for something.  At other times it is more important to pay more for something technically superior.<br><br>Often terms are used as Best value vs. LPTA <br><br>One of the key part here though is that if we are going to pay more money for something technically superior, we have to justify it.  We have to clearly define what it is we are looking for, how we intend to evaluate, and then stick to those evaluation factors.  <br><br>Since things like determining quality involve a greater degree of subjectivity, our public procurement system requires us to be as objective as possible and to document our decisions.<br><br>When choosing what areas to look at to determine quality, remember that the goal is to evaluate key areas that will allow for meaningful comparison.  If an evaluation factor or subfactor seems meaningless or unimportant to you, question the Program and Contracting Office about it.  If it doesn’t really help us to distinguish one proposal from the next, consider deleting the factor/subfactor.  It will be one less item for a potential protest.  <br><br>Evaluation factors should not be overly complex.  Should avoid overlapping areas where double counting can occur (e.g. “soundness of management plan” vs. “quality control plan” vs. “quality control”).  These factors should mean something, and while there is subjectivity involved, they shouldn’t be too vague.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Best Value Continuum
			 So let’s take a quick look at one of the most important features of Part 15 – the cost vs. technical tradeoff…<br><br>The FAR says that both lowest priced, technically acceptable (LPTA) and tradeoff (paying more money for something technically superior) are BOTH part of the “best value” continuum.  In other words, sometimes the government gets the best value for it’s money when it pays the lowest price for something.  At other times it is more important to pay more for something technically superior.<br><br>Often terms are used as Best value vs. LPTA <br><br>One of the key part here though is that if we are going to pay more money for something technically superior, we have to justify it.  We have to clearly define what it is we are looking for, how we intend to evaluate, and then stick to those evaluation factors.  <br><br>Since things like determining quality involve a greater degree of subjectivity, our public procurement system requires us to be as objective as possible and to document our decisions.<br><br>When choosing what areas to look at to determine quality, remember that the goal is to evaluate key areas that will allow for meaningful comparison.  If an evaluation factor or subfactor seems meaningless or unimportant to you, question the Program and Contracting Office about it.  If it doesn’t really help us to distinguish one proposal from the next, consider deleting the factor/subfactor.  It will be one less item for a potential protest.  <br><br>Evaluation factors should not be overly complex.  Should avoid overlapping areas where double counting can occur (e.g. “soundness of management plan” vs. “quality control plan” vs. “quality control”).  These factors should mean something, and while there is subjectivity involved, they shouldn’t be too vague.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Best Value Continuum
			 When do you think an agency would want to use the lowest price, technically acceptable process?  ANSWER:  When the agency’s REQUIREMENTS are CLEARLY DEFINED and the RISK of unsuccessful K performance is MINIMAL.<br><br>[NOTE:  Proposals are ONLY evaluated for technical acceptability.  Tradeoffs are NOT permitted and proposals are NOT ranked using non-cost/price factors and subfactors.  Proposals simply receive a GO/NO GO for each of the non-cost/price factors and subfactors].<br><br>Competition essentially limited to price.  Usually a fixed price type contract.  <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Competitive Range
			 Assuming we did intend to conduct discussions, the next thing we do is to establish the competitive range…<br>-KO/Source Selection Authority (SSA) Determines<br>-Generally, includes Highest Rated Proposals<br><br>After the agency has evaluated ALL the proposals against the stated evaluation factors and subfactors, the KO/SSA should ESTABLISH THE COMPETITIVE RANGE.<br>The competitive range should include ALL of the most highly rated proposals.  The Kathpal opinion, page 31, reminds us that the evaluation must include ALL evaluation factors, including cost/price.  In Kathpal, there was an initial competitive range determination—however, the initial evaluation didn’t include price as one of the factors—that is a no-go.<br>BUT the KO/SSA can REDUCE the competitive range for purposes of efficiency IF the agency notified potential offerors that the competitive range could be limited in the RFP.<br>The determination to include/exclude from the CR is discretionary-cases focus on whether exclusion from the CR was REASONABLE--did the proposal have a reasonable chance for award?  (15.306(c)(1)<br>How do we show the decision was reasonable?  CONTEMPORANEOUS DOCUMENTATION!!  Your job as a legal advisor is to ensure the documentation is sufficient to support the decision.<br>Another term of art that is sometimes used alongside clarifications is Communications.  Let’s talk about the difference between clarifications and communications.<br>Like clarifications, communications are LIMITED EXCHANGES between the agency and an offeror,   BUT the focus of communications is different.<br>Communications are FACT-FINDING EXCHANGES that are suppose help an agency establish the competitive range.<br>As a result, an agency can ONLY communicate w/:<br>	A.  Offerors whose past performance information is the determining factor preventing them from being placed in the competitive range; AND<br>     B.  Offerors who are neither clearly in/ clearly out of the competitive range.<br>	<br><b>Common Errors</b> in Setting Competitive Range:<br><br>-Competitive Range of 1<br>-Excluding Offeror for Easily Correctable Error<br>-Using Predetermined Cutoff Scores<br>-Excluding Offeror Based on “Nonresponsiveness”<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Clarifications, Communications, & Discussions
			 We’ve talked about the competitive range, what do we do w/ offerors in the CR?  We conduct discussions… <br>Remember, discussions allow revision of the proposal.  The primary goal of conducting discussions is to get the best value for the govt.<br>1.  The KO must:<br><br>	A.  Conduct ORAL/WRITTEN discussions w/EVERY offeror in the competitive range; AND<br>	B.  TAILOR those discussions to each offeror’s proposal.<br><br>As a GENERAL RULE, the KO has a lot of DISCRETION when it comes to determining the content and extent of the discussions, BUT the discussions must be FAIR AND MEANINGFUL. Meaningful discussions should not be a guessing game; objective here is to get contractors to offer what we want at prices and terms that are beneficial to us.  We can and should point out what makes their proposal weak so that they can fix it and give us a better deal.<br><br>3.  That means that the KO must discuss:<br><br>	A.  The matters the RFP says the agency will discuss; AND<br><br>Deficiency – Failure to meet a Govt. requirement that increases risk of performance to an “unacceptable level.”<br><br>Significant Weakness – “Flaw that appreciably increases the risk of unsuccessful contract performance.”<br> <br>Difference between a deficiency and significant weakness is one of degree; deficiency is more significant.<br><br>Must be consistent and not misleading, but don’t have to “spoon feed” an offeror<br><br>KO <u>NOT</u> Required to:<br><br>Bargain w/Offeror <br>ID Minor Weaknesses<br>- Engage in Futile Discussions<br>- Discuss Matters Clearly Addressed in RFP<br><br>7.  REMEMBER:  The agency’s PRIMARY OBJECTIVE is to maximize its ability to obtain the best value.<br><br>8.  Therefore, the KO should go beyond the minimum requirement to conduct meaningful discussions.<br><br>	A.  The KO should make a CONCERTED EFFORT to:<br>		(1)  Advise an offeror of all the deficiencies in its proposal; AND<br>		(2)  Resolve any ambiguities or suspected mistakes in an offeror’s proposal.<br><br>	B.  In addition, the KO should give an offeror a REASONABLE OPPORTUNITY to fix its proposal and submit a revised proposal. <br><br>9.  What the KO -- AND any other agency personnel involved in the acquisition -- must AVOID is conduct that:<br><br>	A.  Favors 1 offeror over another (i.e., by providing suggested ways for an offeror to correct is proposal relative to other offerors);<br><br>	B.  Reveals another offeror’s solution, technology, or intellectual property;<br><br>	C.  Reveals another offeror’s price w/o the offeror’s permission;<br><br>	D.  Reveals the names of individuals providing past performance information; OR<br><br>	E.  Knowingly furnishes source selection information (e.g., SSP, evaluations, etc.) in violation of the Procurement Integrity Act.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Conducting Discussions
			 We’ve talked about the competitive range, what do we do w/ offerors in the CR?  We conduct discussions… <br>Remember, discussions allow revision of the proposal.  The primary goal of conducting discussions is to get the best value for the govt.<br>1.  The KO must:<br><br>	A.  Conduct ORAL/WRITTEN discussions w/EVERY offeror in the competitive range; AND<br>	B.  TAILOR those discussions to each offeror’s proposal.<br><br>As a GENERAL RULE, the KO has a lot of DISCRETION when it comes to determining the content and extent of the discussions, BUT the discussions must be FAIR AND MEANINGFUL. Meaningful discussions should not be a guessing game; objective here is to get contractors to offer what we want at prices and terms that are beneficial to us.  We can and should point out what makes their proposal weak so that they can fix it and give us a better deal.<br><br>3.  That means that the KO must discuss:<br><br>	A.  The matters the RFP says the agency will discuss; AND<br><br><b>Deficiency</b> – Failure to meet a Govt. requirement that increases risk of performance to an “unacceptable level.”<br><br><b>Significant Weakness</b> – “Flaw that appreciably increases the risk of unsuccessful contract performance.”<br> <br>Difference between a deficiency and significant weakness is one of degree; deficiency is more significant.<br><br>Must be consistent and not misleading, but don’t have to “spoon feed” an offeror<br><br>KO <u>NOT</u> Required to:<br><br>Bargain w/Offeror <br>ID Minor Weaknesses<br>- Engage in Futile Discussions<br>- Discuss Matters Clearly Addressed in RFP<br><br>7.  REMEMBER:  The agency’s PRIMARY OBJECTIVE is to maximize its ability to obtain the best value.<br><br>8.  Therefore, the KO should go beyond the minimum requirement to conduct meaningful discussions.<br><br>	A.  The KO should make a CONCERTED EFFORT to:<br>		(1)  Advise an offeror of all the deficiencies in its proposal; AND<br>		(2)  Resolve any ambiguities or suspected mistakes in an offeror’s proposal.<br><br>	B.  In addition, the KO should give an offeror a REASONABLE OPPORTUNITY to fix its proposal and submit a revised proposal. <br><br>9.  What the KO -- AND any other agency personnel involved in the acquisition -- must AVOID is conduct that:<br><br>	A.  Favors 1 offeror over another (i.e., by providing suggested ways for an offeror to correct is proposal relative to other offerors);<br><br>	B.  Reveals another offeror’s solution, technology, or intellectual property;<br><br>	C.  Reveals another offeror’s price w/o the offeror’s permission;<br><br>	D.  Reveals the names of individuals providing past performance information; OR<br><br>	E.  Knowingly furnishes source selection information (e.g., SSP, evaluations, etc.) in violation of the Procurement Integrity Act.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Final Proposal Revisions
			 CONDUCTING NEGOTIATIONS<br>FINAL PROPOSAL REVISIONS<br><br>1.  When the discussions are over, the KO has to:<br>	A.  Tell the remaining offerors that the discussions are over;<br>	B.  Give them an opportunity to submit a “final proposal revision;”<br>	C.  Tell them that they must submit their final revised proposals in writing;<br>	D.  Tell them that the agency intends to award the K w/o obtaining further revisions; AND<br>	E.  Establish a common cut-off date for the receipt of final revised proposals.<br>What IF an offeror submits a final proposal revision that contains NEW DEFICIENCIES?  Does the agency have to conduct further discussions?<br>	ANSWER:  NO!!<br>3.  Can the agency conduct further discussions?<br><br>	ANSWER:  MAYBE!!<br>		(1)  There are times when further discussions are NOT ONLY appropriate, they are arguably required. <br>		(2)  For example, IF the KO amends the RFP AFTER receiving the final proposal revisions, the KO should reopen discussions and allow offerors to submit new final proposal revisions.  <br>	B.  BUT the GAO FROWNS on multiple rounds of discussions; therefore, the agency should AVOID them IF possible.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Award
			 <br>Now that we’ve received final proposals are we ready to award?  Not quite- first we need to evaluate the final proposals.  <br><br>1.  There are a few BASIC RULES an agency must follow.<br>	A.  First, an agency must evaluate final proposals just like they evaluated the initial proposals. <br>	B.  That means that the agency has to be fair, reasonable, AND consistent.<br>		(1)  In other words, the agency needs to evaluate ALL the final proposals based on the  evaluation factors and subfactors set forth in the RFP; <br><br>2.  REMEMBER:  The ultimate selection decision must be c/w the information the agency provided in the RFP.<br><br>	A.  IF the agency told potential offerors that it intended to use the lowest price, technically acceptable process, the KO/SSA must:<br><br>		(1)  Compare the technically acceptable proposals based on cost/price; AND<br>		(2)  Award the K to the offeror that submitted the lowest price, technically acceptable proposal.<br><br>Note that:<br>		A.  The KO/SSA must document the source selection decision in WRITTEN MEMORANDUM; AND<br>	B.  This written memorandum must be a STAND ALONE document that FULLY JUSTIFIES the decision.<br><br>4.  BUT . . . the KO/SSA does NOT have to personally write the memorandum.  The KO/SSA just has to personally make the decision.<br><br>As a GENERAL RULE, the source selection memorandum should contain 3 things.<br> First, the source selection memorandum should contain a SUMMARY of the evaluation factors and subfactors and their relative importance.  Second, it should include a description of the major advanatges and disadvantages of EACH proposal.  Third it should explain the tradeoff between technical factors and cost, especially when choosing higher technical factors over lower costs.  <br><br>6.  A well written SS memo will look behind the ratings.  We didn’t choose offeror X b/c he scored all “outstandings” or all “blues”, we chose him b/c the technical advantages of his product/service were better then all others in relation to cost (other factors).<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Debriefings
			 There are various times in this process when we have to notify unsuccessful offerors.  Let’s talk about when we have to notify them and what we need to tell them. <br><br>Let’s start with notices required PREAWARD--<br><br>	A.  IF the KO decides to exclude/eliminate a proposal from the competitive range, the KO must send the unsuccessful offeror PROMPT WRITTEN NOTICE that its proposal is being excluded/eliminated and the basis for that determination.<br>	B.  In a small business set aside the KO must provide notice to unsuccessful offeror before the K is awarded.  You’ll learn later in the course about protests and the significance of debriefings and notices in that process.  Small businesses are given some consideration in this arena.    <br><br>If we are POST AWARD, we have to provide written notice to unsuccessful offerors with 3 days of award.<br><br>Pre-award – offerors must request debriefing with 3 days of notice.  <br><br>This notice varies a little bit base on whether it is pre-award or post award.  FAR 15.503 governs.  <br><br>Let’s start with the definition of a debriefing: <br>A debriefing is a MEETING between agency and Ktor personnel that is MEANT TO ENHANCE an offeror’s UNDERSTANDING of the selection process and MINIMIZE the potential for a PROTEST by:<br>(a)  Explaining the agency’s rationale for its decision;<br>(b)  Showing the offeror that it was treated fairly;<br>Assuring the offeror that its proposal was evaluated IAW the RFP and applicable laws and regulations;<br>AT A MINIMUM, the preaward debriefing must address:<br>The agency’s evaluation of significant elements in the debriefed offeror’s proposal;<br>[NOTE:  IF an element was significant enough to eliminate an offeror from the competitive range, it is significant enough for debriefing purposes].<br>(b)  A summary of the rationale for eliminating the offeror from the competition; AND<br>reasonable responses to relevant questions re:  whether the agency followed the RFP source selection procedures, applicable regs, and other applicable authorities when it decided to exclude/eliminate the offeror from competition.	<br><br>BUT the preaward debriefing CANNOT disclose:<br>	(a)  The # of offerors;<br>     (b)  The ID of other offerors;<br>     (c)  The content of other offerors’ proposals;<br>     (d)  The ranking of other offerors;<br>     (e)  The evaluation of other offerors; OR<br>     (f)  Any of the information prohibited in FAR 15.506(e).<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Negotiated Procurements
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Negotiated Procurements - Recap
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Simplified Acquisitions Procedure (FAR Part 13)
			 So what’s so great about SAP?  Aside from the policy that says to use them to the maximum extent practicable, use of SAP actually does simplify things and generally speeds up procurements.  <br><br><i>SAP=Method of contracting</i> consisting of a set of<i> procedures </i>designed to make it easier to purchase supplies and services that are under certain <i>thresholds</i> by expediting the evaluation and selection processes and keeping documentation to a minimum.<br><br>- Competition under SAP is to the maximum extent practicable.  FAR 13.104.  Part 6 (Competition Requirements) specifically exempts Part 13 acquisitions from it’s scope.  In other words, full and open competition does NOT apply.<br><br>As we’ll cover shortly, the publicicizing times may be shortened – allowing for faster procurement.<br><br>FAR 13.005 and 13.006  list various laws and FAR clauses that don’t apply to SAP acquisitions.  <br><br>- Increased flexibility – SAP lets us use several different means of procuring to get what we need, like blanket purchase agreements, imprest funds, government credit card, and purchase order.  And when we need to evaluate offers, we can borrow whatever procedures from Parts 14 and 15 that we want to. <b>You can combine procedures in drafting evaluation procedures from: Sealed Bidding, Negotiations,  &amp; Simplified Acqs </b><br>Whatever is appropriate for the acquisition.<br><br>  FAR actually tells you that when using SAP, the procedures in Part 14 (Sealed Bidding) and Part 15 (competitive negotiations) are not mandatory and that at the KO’s discretion, one or more but not necessarily all, of the evaluation procedures in Part 14 /15 may be used.  FAR 13.106-2.  <br><br>If you’re under certain thresholds, allows:  <br>Decreased competition requirements<br>Decreased publicizing time<br>Decreased applicability of certain laws<br>Increased flexibility in procedures used<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 SAP - Process
			 So at its most watered down and basic steps, SAP look like this.  <br><br>Request for Quotes:  not an offer – it has no legal affect<br><br>The Government Offer (order) is legally binding<br>Acceptance must be:<br>Writing<br>Providing supplies/services<br>Substantial work<br><br>The Contract Formation Process for SAP is pretty much the same in concept as the other two methods.  We still define requirements, plan the acquisition, prepare a RFQ &amp; Publicize it as required, we evaluate offers, and award.<br><br>However, SAP are different in the technical details.  Particularly the planning phase of the process.  Why?   SAP’s requirement for something less then full and open competition allows us to streamline procedures and shorten response times. <br><br>Note also that in the “award block” it may be helpful to separate it out a bit – since we know that award requires issuance of a purchase order in response to a vendor submitted quote, and then acceptance of that order.<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 When to Use SAP
			 Required to use SAP procedures to the ‘maximum extent practicable’<br><br>Everyone likes the procedures so no real heartburn with this requirement<br><br>BUT before you get there…you have to check a few other things first<br><br>Which means that there are some supplies or services that are under the thresholds that will simply lend themselves better to competitive negotiations, because you’ll want to have discussions and see proposals.  If you do this – you’re out of FAR 13 and into FAR 15.  <br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Simplified Acquisition Threshold (SAT)
			 If you are buying supplies/services that cost $150,000 or less, you can use SAPs.<br><br>Since 2005, if you are in support of a contingency operation OR defending against/recovering from NBCR (nuclear, biological, chemical, radiological) attack, then the threshhold increases.<br><br>* There is a footnote in your deskbook (page 3, chpt 9) that also explains that per a DFARS class deviation, the SAT increases to $300,000 for contracts awards and purchases outside the U.S. in support of Humanitarian or Peacekeeping operations; Note the FAR defines this differently then “contingency operation”.  Bottom line is that depending on what the operation is supporting, you may have increased thresholds in which to use SAP.  <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Micro-Purchase Threshold
			 <u>Micro purchase</u> – subset of simp acqs<br>     - 2,500 or less for G&amp;S<br>     - 2,000 or less for construction  (See FAR 2.101 definition of Micropurchase for these thresholds)<br>     - Since 2005, if the head of the agency determines the item is in support of a contingency operation or to facilitate defense against/recovery from NBC or radiological attack, threshhold increases to 15,000 or less for defense against nuclear, terrorism, biological, radiological or chemical attack<br>     - - 30,000 outside the US<br><br>2) PURCHASES MUST HAVE A CLEAR AND DIRECT RELATIONSHIP TO THE SUPPORT OF SUCH CONTINGENCY OPERATION (FAR 13.201(g)(2)<br>3) FAR Part 8 Required Sources of Supply/Services Apply to Micropurchases.<br>4) Agencies can <b>delegate authority to purchase </b><b>micropurchase</b><b> below the KO level</b>.<br>5) GPC is the preferred method for micropurchases.<br><br>Inside or outside = purchase made or awarded &amp; performed<br><br>In support of  = For purposes of determining applicable simplified acquisition threshold, the determination as to whether the supplies or services are to be used in support of such a contingency operation is to be made by the head of the agency, which for the Army is the Assistant Secretary of the Army (Acquisition, Logistics and Technology).  FAR 13.5(e).  By memorandum dated March 24, 2004, the ASA(ALT) delegated this authority down to each Head of Contracting Activity, who may further delegate this authority down to “any official in procurement channels, who is at least one level above the contracting officer.”  Typically, the authority is re-delegated down to the Directors of Contracting or to the chiefs of contracting offices.<br><br>Contingency Operation = For purposes of determining the applicable simplified acquisition threshold, a contingency operation is a military operation that is designated by the Secretary of Defense as an operation in which members of the armed forces are or may become involved in military actions, operation, or hostilities against an enemy of the United States or against an opposing military force; or a military operation that results in the call or order to, or retention on, active duty of members of the uniformed services under section 688, 12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C. chapter 15 of 10 USC or any other provision of law during a war or during a national emergency declared by the President or Congress.  FAR 2.101 and 10 U.S.C. 101(a)(13).<br><br>NOTE:  the threshold for construction and services could not be increased due to the Service Contract Act and the Davis-Bacon Wage Act.  <br><br>Note that this is the MICRO-Purchase threshold as define in FAR 2.101.  The GCGC is the method we use to make micro purchases – it’s simply a vehicle used to make purchases under the threshold.  For DoD, DFARS 213.270 establishes the GCPC as the default method of purchase/payment.  If a vendor doesn’t take the card – find another vendor (some exceptions).<br><br>Note also that the GCPC can sometimes be used as a method of payment for other contract vehicles.  So cardholder may be authorized to put charges on the card that are higher then the micro-purchase limit, so long as there was authority to make the order/contract.  These charges would be subject to limitations on each cardholder (available credit limit, available balance, etc.) and agency specific regs.  <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Commercial Items Test Program (CITP)
			 This is a test program– Congress has been giving it a test drive for over 10 years (since 1996).  They keep extending the expiration date.  So the govt keeps getting an extended test drive.  And given the significant dollar amounts – this is a pretty sweet deal.  <br><br>Keep in mind that per FAR 13.500(d), authority for the program runs out on January 1, 2012.  The extension of the program doesn’t seem to be a contentious issue, but as you know from recent experience, Congress doesn’t always get authorization and appropriation acts passed on time.  Be aware of this date come December of this year as authority for the program may no longer exist.   <br><br>IOT use this, it must be a commercial item/service (as we discussed before) AND be under the threshold.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 SAP & Competition
			 Here’s a summary view of our competition rules.<br><br>Remember we are down here in simplified acquisition.  Part 6 does not apply.  <br><br>What’s our competition requirement generally for SAP?  Maximum extent practicable.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 SAP – Competition Rules (FAR 13.104)
			 Below MPT, there really is no competition requirement.  Still must believe price to be F&amp;R.  Limited action required to prove this.  See FAR 13.202<br><br>Above the MPT up to and including the SAT, our competition requirement is “max extent practicable”; Remember that if the item is a CI, the CITP allows us to use SAP up to the CITP threshold ($6.5 mil or $12mil).  Aside from additional documentation requirements and approval authorities for sole source acquisitions made under the CITP (see FAR 13.5), the procedures are the same – i.e. we use SAP to carry out the CITP.  <br><br><u>Generally</u>:  <br><br>- Solicit at least three vendors…<br>- When possible, solicit 2 sources not included in previous solicitation<br> - If a vendor asks…give them reasonable opportunity to compete<br>- Solicit the incumbent<br>- No personal preference in soliciting<br>- No overly restrictive specifications /terms <br>- No Sole Source or Brand Name only (without justification, see FAR 13.501 and FAR 13.106-1(b) if under SAT)<i></i><br><br>When the SAP procedures were initially written, they required solicitation of at least 3 vendors.  Now, that provision is gone.  However, contracting officers should consider soliciting at least three sources and whenever possible, two sources not included in any previous competition.  See FAR 13.104(b).<br><br>Maximum extent practicable should consider such factors as type/complexity of purchase, availability of item/service, dollar value of acquisition, urgency of need, availability of an electronic commerce method to publish notice of government’s needs.  The greater the dollar value/ complexity, the greater efforts should be placed on getting competition.   <br><br>Do include Vendors who ask to compete.  Couple of ways to meet this standard:<br>Publication on FedBizOps is considered constructive notice to EVERYBODY once agency says that is where it will be posted.<br>Several cases recently dealing with the deliberate failure to include vendors who ask to compete – including the incumbent.  <br><br>Bottom line – GAO will review a protest by an excluded vendor for reasonableness – but they really look at it.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Synopsis and Solicitation
			 Just to refresh, a synopsis is a summary of an anticipated solicitation.  Contractors do not respond to a synopsis with a quote, or a proposal, or a bid.  The purpose is to give vendors a heads up.  They know a business opportunity is coming soon than this puts them on notice.  They may, or may not want to pursue this business opportunity.  Preparing a response to a solicitation takes time and money.  The synopsis is intended to let contractors know about the opportunity so that they can make the business decision to pursue it or not.  FAR 5.207 contains requirements for the synopsis.<br><br>The solicitation then is the generic term for IFB (invitation for bids); RFP (request for proposals); or RFQ (request for quotes).  It should contain what the government wants, when it wants it, how to respond to the solicitation, how the government will evaluate those responses, etc. <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Recap – Sealed Bidding
			 <u>Must</u> use Sealed Bidding <u>if</u>:<br>1.  Time permits<br>2.  Award on price and price-related factors <u>only</u><br>3.  Discussions not necessary<br>4.  Reasonable expectation of more than one bid<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Negotiated Procurements - Recap
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 SAP- Recap
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Commercial Items - Recap
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Determining Your Contract Method
			 <b><u>Step 0</u></b> – Can I get what I need through available stocks? Required Sources? Existing Contracts? <br><br>FAR part 7 requires acquisition planning; FAR Part 8 requires consideration of certain required sources of supply.  If an activity needs something, it is first required to look at existing stocks or existing contracts.  Next, it can look at possible interagency acquisitions if more advantageous to the government (best interests / not available as conveniently and cheaply from commercial contract sources).  If these are not available, then we need to look to contracting for the supply /service.  <br><br><b><u>Step 1</u></b> – Is the item commercial?  Does it meet the expansive definition of commercial item in FAR 2.101?  If so, then FAR Part 12 applies.<br><br><b><u>Step 2</u></b> – What’s the estimated dollar value of the purchase (including options)?  If under the SAT, we use FAR Part 13.  If it is also a commercial item, then our threshold to use Part 13 (via 13.5) is increased to $6.5 mil.<br><br><b><u>Step 3</u></b> – Are there circumstances that increase applicable thresholds? Contingency? NBCR?  If so, then threshold increase dramatically.  For example, the CITP threshold is $12 mil if in support of a contingency regardless of where purchases made or where it is awarded and performed.  <br><br><b><u>Step 4</u></b> – Will it be a FFP of Cost type of contract?  All method can be used for FFP.  If it is going to be a cost type contract, Part 14 is prohibited.  If commercial, then FAR 12.207 places some limits of variations of cost reimbursement contracts that can be used.  If a cost-type contract is anticipated, probably want flexibility offered by Part 15 to discuss with contractors cost controls, etc.  <br> <br><b><u>Step 5</u></b> – Do the Racal Factors apply? – Must have all 4 IOT make sealed bidding mandatory. Also, since Racal Factors are called out in Part 6, which does not apply to simplified acquisitions, if you can use SAP, you don’t need to consider Racal factors.<br>		- Time permit? – enough time to allow for bidding process<br>		- Evaluation of price only – technical factors don’t matter<br>		- Discussions NOT necessary – no need to discuss with contractors<br>		- expectation of more then one bid – no sole source intended<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Questions? Maj Janet Eberle janet.c.eberle.mil@mail.mil
			 <br>
			 
		
	
	 




 

   
   
   
    
       DRAFT XSD for IMS Content Packaging version 1.1 DRAFT
        Copyright (c) 2001 IMS GLC, Inc. 
       2000-04-21, Adjustments by T.D. Wason from CP 1.0.
       2001-02-22, T.D.Wason: Modify for 2000-10-24 XML-Schema version.  Modified to support extension.
       2001-03-12, T.D.Wason: Change filename, target and meta-data namespaces and meta-data fielname.  Add meta-data to itemType, fileType and organizationType.
       Do not define namespaces for xml in XML instances generated from this xsd.
       Imports IMS meta-data xsd, lower case element names.         
       This XSD provides a reference to the IMS meta-data root element as imsmd:record
       If the IMS meta-data is to be used in the XML instance then the instance must define an IMS meta-data prefix with a namespace.  The meta-data targetNamespace should be used.  
       2001-03-20, Thor Anderson: Remove manifestref, change resourceref back to identifierref, change manifest back to contained by manifest. --Tom Wason: manifest may contain _none_ or more manifests.
       2001-04-13 Tom Wason: corrected attirbute name structure.  Was misnamed type.  
       2001-05-14 Schawn Thropp: Made all complexType extensible with the group.any
       Added the anyAttribute to all complexTypes. Changed the href attribute on the fileType and resourceType to xsd:string
       Changed the maxLength of the href, identifierref, parameters, structure attributes to match the Information model.
       2001-07-25 Schawn Thropp: Changed the namespace for the Schema of Schemas to the 5/2/2001 W3C XML Schema 
       Recommendation. attributeGroup attr.imsmd deleted, was not used anywhere.  Any attribute declarations that have
       use = "default" changed to use="optional" - attr.structure.req.
       Any attribute declarations that have value="somevalue" changed to default="somevalue",
       attr.structure.req (hierarchical).  Removed references to IMS MD Version 1.1.
       Modified attribute group "attr.resourcetype.req" to change use from optional
       to required to match the information model.  As a result the default value also needed to be removed 
       Name change for XSD.  Changed to match version of CP Spec                                            
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          Any namespaced element from any namespace may be included within an "any" element.  The namespace for the imported element must be defined in the instance, and the schema must be imported.  
      
       
          
      
   

   
   
   

    
    
    
    
    
    
    
    
    
    
    
    

   
   
   

   
   
   
    
       
          
      
       
       
   
   
   
   
   
    
       
          
          
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
       
       
   
   
   
   
   
    
       
          
          
          
          
          
      
       
       
       
       
   
   
   
   
   
    
       
          
          
          
      
   
   
   
   
   
    
       
          
          
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
   
   
   
   
   
    
       
           
           
      
       
       
   
   
   
   
   
    
       
          
          
          
          
      
       
       
       
       
       
   

   
   
   

   
   
   
    
       
          
      
   
   
   
   
   
    
       
          
      
   
   
   
   
   
    
       
          
      
   





 

     

   
   
   
    
       2001-04-26 T.D.Wason. IMS meta-data 1.2 XML-Schema.                                  
       2001-06-07 S.E.Thropp. Changed the multiplicity on all elements to match the         
       Final 1.2 Binding Specification.                                                     
       Changed all elements that use the langstringType to a multiplicy of 1 or more        
       Changed centity in the contribute element to have a multiplicity of 0 or more.       
       Changed the requirement element to have a multiplicity of 0 or more.                 
        2001-07-25 Schawn Thropp.  Updates to bring the XSD up to speed with the W3C        
        XML Schema Recommendation.  The following changes were made: Change the             
        namespace to reference the 5/2/2001 W3C XML Schema Recommendation,the base          
        type for the durtimeType, simpleType, was changed from timeDuration to duration.                  
        Any attribute declarations that have use="default" had to change to use="optional"  
        - attr.type.  Any attribute declarations that have value ="somevalue" had to change 
        to default = "somevalue" - attr.type (URI)                                          
        2001-09-04 Schawn Thropp                                                            
        Changed the targetNamespace and namespace of schema to reflect version change       
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function sanitizeForbiddenHTMLTextChars(in_s)
{
	var out_s = in_s.toString();//We are sometimes called to sanitize non-strings...like document.location

	out_s = out_s.split("<").join("&lt;");
	out_s = out_s.split(">").join("&gt;");
	out_s = out_s.split("'").join("&apos;");
	out_s = out_s.split('"').join("&quot;");
	
	return out_s;
}

function removeExtraURLParams(in_s)
{
	var inp = in_s.toString();
	var indexOfAmp = in_s.indexOf("&");
	
	var outp = inp;
	if(indexOfAmp!=-1)
		outp = inp.substring(0, indexOfAmp);
	
	return outp;
}

function showFlash(swf, w, h, loop)
{
	var isMSIE = navigator.appName.indexOf("Microsoft") != -1;
	var s = '';
	var protocol = 'http';//safe default
	var url = document.location.toString();
	indexOfColon = url.indexOf(":");
	if(indexOfColon>0)	
		protocol = url.substring(0, indexOfColon);
	if(protocol!='http' || protocol!='https')
		protocol='https';
	var location = document.location;
	location = (location==unescape(location))?escape(location):location;

	s += '<object classid="clsid:D27CDB6E-AE6D-11cf-96B8-444553540000" codebase="' + protocol + '://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,65,0" width="'+w+'" height="'+h+'" id="SlideContent" align="" VIEWASTEXT>'
	s += '<param name="movie" value="'+sanitizeForbiddenHTMLTextChars(swf)+'" />'
	s += '<param name="menu" value="false" />'
	s += '<param name="quality" value="best" />'
	s += '<param name="loop" value="'+loop+'" />'
	s += '<param name="FlashVars" value="initialURL='+
			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+
			'&isMSIE='+isMSIE+'&useBSM=false" />'
	s += '<param name="allowScriptAccess" value="sameDomain"/>'
	s += '<embed src="'+sanitizeForbiddenHTMLTextChars(swf)+'" FlashVars="initialURL='+
			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+
			'&isMSIE='+isMSIE+'&useBSM=false" menu="false" quality="best" width="'+w+'" height="'+h+'" loop="'+loop+'" name="SlideContent" align="" type="application/x-shockwave-flash" pluginspage="' + protocol + '://www.macromedia.com/go/getflashplayer" swLiveConnect="true" allowScriptAccess="sameDomain"></embed>'
	s += '</object>'
	// in theory, we should always embed in a table, but in practice, IE6 malfunctions
	// when width & height = 100%, but in that case, we don't really need the table anyway.
	if ((w.toString().indexOf('%') == -1) && (h.toString().indexOf('%') == -1))
	{
		s = '<table border=0 width="100%" height="100%"><tr valign="middle"><td align="center">' +
			s +
			'</td></tr></table>';
	}
	document.write(s);
}



 


"system_id","type","command_line","max_time_allowed","file_name","max_score","mastery_score","system_vendor","core_vendor","time_limit_action","au_password","web_launch"
"A2","Tutorial","","","AICC.htm","100","80","Breeze Presenter","","","",""




; ----------------------------------------
;
; AICC Course Interchange File.
;
;
; ----------------------------------------

[Course]
Course_ID=JAOAC_Methods_Slides
Course_Title=JAOAC Methods Slides
Level=3
Course_Creator=Breeze Presenter
Course_System=Breeze Presenter
Total_AUs=1
Total_Blocks=0
Total_Objectives=0
Total_Complex_Obj=0
Max_Fields_CST=1
Max_Fields_ORT=0
Version=2.0

[Course_Behavior]
Max_Normal=99

[Course_Description]



"block","member"
"root","A2"



"system_id","developer_id","title","description"
    "A2","Breeze Presenter","JAOAC_Methods_Slides",""
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         This component schema provides element name declarations for metadata elements.

         This component schema checks for the uniqueness of elements declared to be unique
         within their parent by the presence of the uniqueElementName attribute,
         and is common to all uniqueness profiles.
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         This component schema provides global type declarations for the standard
         enumerated types for those metadata elements whose values are taken from
         a vocabulary datatype.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing this file to state that this **
        **                file is the LOM V1.0 Base Schema vocabulary source and  **
        **                value declarations.                                     ** 
        ****************************************************************************
      
   

   

   
    
       
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
      
   




<!--
        DTD for XML Schemas: Part 2: Datatypes
        $Id: datatypes.dtd,v 1.23 2001/03/16 17:36:30 ht Exp $
        Note this DTD is NOT normative, or even definitive. - - the
        prose copy in the datatypes REC is the definitive version
        (which shouldn't differ from this one except for this comment
        and entity expansions, but just in case)
  -->

<!--
        This DTD cannot be used on its own, it is intended
        only for incorporation in XMLSchema.dtd, q.v.
  -->

<!-- Define all the element names, with optional prefix -->
<!ENTITY % simpleType "%p;simpleType">
<!ENTITY % restriction "%p;restriction">
<!ENTITY % list "%p;list">
<!ENTITY % union "%p;union">
<!ENTITY % maxExclusive "%p;maxExclusive">
<!ENTITY % minExclusive "%p;minExclusive">
<!ENTITY % maxInclusive "%p;maxInclusive">
<!ENTITY % minInclusive "%p;minInclusive">
<!ENTITY % totalDigits "%p;totalDigits">
<!ENTITY % fractionDigits "%p;fractionDigits">
<!ENTITY % length "%p;length">
<!ENTITY % minLength "%p;minLength">
<!ENTITY % maxLength "%p;maxLength">
<!ENTITY % enumeration "%p;enumeration">
<!ENTITY % whiteSpace "%p;whiteSpace">
<!ENTITY % pattern "%p;pattern">

<!--
        Customisation entities for the ATTLIST of each element
        type. Define one of these if your schema takes advantage
        of the anyAttribute='##other' in the schema for schemas
  -->

<!ENTITY % simpleTypeAttrs "">
<!ENTITY % restrictionAttrs "">
<!ENTITY % listAttrs "">
<!ENTITY % unionAttrs "">
<!ENTITY % maxExclusiveAttrs "">
<!ENTITY % minExclusiveAttrs "">
<!ENTITY % maxInclusiveAttrs "">
<!ENTITY % minInclusiveAttrs "">
<!ENTITY % totalDigitsAttrs "">
<!ENTITY % fractionDigitsAttrs "">
<!ENTITY % lengthAttrs "">
<!ENTITY % minLengthAttrs "">
<!ENTITY % maxLengthAttrs "">
<!ENTITY % enumerationAttrs "">
<!ENTITY % whiteSpaceAttrs "">
<!ENTITY % patternAttrs "">

<!-- Define some entities for informative use as attribute
        types -->
<!ENTITY % URIref "CDATA">
<!ENTITY % XPathExpr "CDATA">
<!ENTITY % QName "NMTOKEN">
<!ENTITY % QNames "NMTOKENS">
<!ENTITY % NCName "NMTOKEN">
<!ENTITY % nonNegativeInteger "NMTOKEN">
<!ENTITY % boolean "(true|false)">
<!ENTITY % simpleDerivationSet "CDATA">
<!--
        #all or space-separated list drawn from derivationChoice
  -->

<!--
        Note that the use of 'facet' below is less restrictive
        than is really intended:  There should in fact be no
        more than one of each of minInclusive, minExclusive,
        maxInclusive, maxExclusive, totalDigits, fractionDigits,
        length, maxLength, minLength within datatype,
        and the min- and max- variants of Inclusive and Exclusive
        are mutually exclusive. On the other hand,  pattern and
        enumeration may repeat.
  -->
<!ENTITY % minBound "(%minInclusive; | %minExclusive;)">
<!ENTITY % maxBound "(%maxInclusive; | %maxExclusive;)">
<!ENTITY % bounds "%minBound; | %maxBound;">
<!ENTITY % numeric "%totalDigits; | %fractionDigits;">
<!ENTITY % ordered "%bounds; | %numeric;">
<!ENTITY % unordered
   "%pattern; | %enumeration; | %whiteSpace; | %length; |
   %maxLength; | %minLength;">
<!ENTITY % facet "%ordered; | %unordered;">
<!ENTITY % facetAttr 
        "value CDATA #REQUIRED
        id ID #IMPLIED">
<!ENTITY % fixedAttr "fixed %boolean; #IMPLIED">
<!ENTITY % facetModel "(%annotation;)?">
<!ELEMENT %simpleType;
        ((%annotation;)?, (%restriction; | %list; | %union;))>
<!ATTLIST %simpleType;
    name      %NCName; #IMPLIED
    final     %simpleDerivationSet; #IMPLIED
    id        ID       #IMPLIED
    %simpleTypeAttrs;>
<!-- name is required at top level -->
<!ELEMENT %restriction; ((%annotation;)?,
                         (%restriction1; |
                          ((%simpleType;)?,(%facet;)*)),
                         (%attrDecls;))>
<!ATTLIST %restriction;
    base      %QName;                  #IMPLIED
    id        ID       #IMPLIED
    %restrictionAttrs;>
<!--
        base and simpleType child are mutually exclusive,
        one is required.

        restriction is shared between simpleType and
        simpleContent and complexContent (in XMLSchema.xsd).
        restriction1 is for the latter cases, when this
        is restricting a complex type, as is attrDecls.
  -->
<!ELEMENT %list; ((%annotation;)?,(%simpleType;)?)>
<!ATTLIST %list;
    itemType      %QName;             #IMPLIED
    id        ID       #IMPLIED
    %listAttrs;>
<!--
        itemType and simpleType child are mutually exclusive,
        one is required
  -->
<!ELEMENT %union; ((%annotation;)?,(%simpleType;)*)>
<!ATTLIST %union;
    id            ID       #IMPLIED
    memberTypes   %QNames;            #IMPLIED
    %unionAttrs;>
<!--
        At least one item in memberTypes or one simpleType
        child is required
  -->

<!ELEMENT %maxExclusive; %facetModel;>
<!ATTLIST %maxExclusive;
        %facetAttr;
        %fixedAttr;
        %maxExclusiveAttrs;>
<!ELEMENT %minExclusive; %facetModel;>
<!ATTLIST %minExclusive;
        %facetAttr;
        %fixedAttr;
        %minExclusiveAttrs;>

<!ELEMENT %maxInclusive; %facetModel;>
<!ATTLIST %maxInclusive;
        %facetAttr;
        %fixedAttr;
        %maxInclusiveAttrs;>
<!ELEMENT %minInclusive; %facetModel;>
<!ATTLIST %minInclusive;
        %facetAttr;
        %fixedAttr;
        %minInclusiveAttrs;>

<!ELEMENT %totalDigits; %facetModel;>
<!ATTLIST %totalDigits;
        %facetAttr;
        %fixedAttr;
        %totalDigitsAttrs;>
<!ELEMENT %fractionDigits; %facetModel;>
<!ATTLIST %fractionDigits;
        %facetAttr;
        %fixedAttr;
        %fractionDigitsAttrs;>

<!ELEMENT %length; %facetModel;>
<!ATTLIST %length;
        %facetAttr;
        %fixedAttr;
        %lengthAttrs;>
<!ELEMENT %minLength; %facetModel;>
<!ATTLIST %minLength;
        %facetAttr;
        %fixedAttr;
        %minLengthAttrs;>
<!ELEMENT %maxLength; %facetModel;>
<!ATTLIST %maxLength;
        %facetAttr;
        %fixedAttr;
        %maxLengthAttrs;>

<!-- This one can be repeated -->
<!ELEMENT %enumeration; %facetModel;>
<!ATTLIST %enumeration;
        %facetAttr;
        %enumerationAttrs;>

<!ELEMENT %whiteSpace; %facetModel;>
<!ATTLIST %whiteSpace;
        %facetAttr;
        %fixedAttr;
        %whiteSpaceAttrs;>

<!-- This one can be repeated -->
<!ELEMENT %pattern; %facetModel;>
<!ATTLIST %pattern;
        %facetAttr;
        %patternAttrs;>
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       This component schema defines the content model group customElements
       to support validation of custom metadata elements.
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       This component schema defines the content model group customElements
       to support strict validation of standard metadata elements.
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			 The root element for all sequencing tags.  This tag will usually appear as a child element to an IMS CP item tag.
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			 The type associated with a control-mode element (see the element controlMode)
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			 The specification states: "Each activity must have one and only one objective that contributes to rollup".  The following type describes an unbounded set of elements all named "objective" that do not contribute to rollup, and one element called "primaryObjective" that contributes to rollup.
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			 The type that describes an individual objective mapping.  Mapping one local objective GUID to one global objective GUID
		
		 
		 
		 
		 
		 
	



 
	 
	
	 
		 
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
								 
								 
							
						
					
					 
				
			
			 
				 
					 
				
			
		
		 
		 
		 
	
	 
		 
			 
		
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 postConditionSequencingRuleType is derived by extension from sequencingRuleType.  It adds an element ruleAction that is a simpleType constrained to a vocabulary relevant to post-Condition sequencing rules
		
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 
				 
					 
						 
							 
								 
								 
								 
								 
							
						
					
					 
				
			
		
	
	 
		 
			 
			 
			 
		
	
	 
		 
			 
		
	
	 
		 
			 
			 
			 
			 
			 
			 
		
	
	 
		 
			 
			 
			 
			 
		
	



 
	 
		 
			 
			 
			 
			 
			 
		
	
	 
		 
			 
			 
		
	
	 
		 
			 
			 
		
	
	 
		 
			 A decimal value with AT LEAST 4 significant decimal digits between -1 and 1
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         This file represents a composite schema for validating
         LOM V1.0 instances using a common set of validation assumptions.

         Alternative composite schemas can be assembled by selecting
         from the various alternative component schema listed below.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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         This file represents a composite schema for validating
         LOM V1.0 instances using custom validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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        This file represents a composite schema for validating
        LOM V1.0 instances using loose validation for vocabulary values.
     
      
       ****************************************************************************
       **                           CHANGE HISTORY                               **
       ****************************************************************************
       ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
       **                that the strict.xsd is used to validate vocabularies    **
       **                defined in the LOM V1.0 Base Schema.                    **
       **              - Moved included schema elementNames.xsd just before      **
       **                elementTypes.xsd.                                       **
       **              - Moved the element declaration for the top-level lom     **
       **                metadata element to a separate file (rootElement.xsd)   **
       **                and included this file just after elementTypes.xsd.     **
       **              - Moved the XML Schema import statements before the XML   **
       **                Schema include statements.                              **
       **              - Moved the element group declaration named               **
       **                lom:customElements to a separate file (anyElement.xsd)  **
       **                and included this new file just before the XML Schema   **
       **                import statments.                                       **
       ****************************************************************************
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         This file represents a composite schema for validating
         LOM V1.0 instances using strict validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
      
   

  

   

   

   

   

   
   
   
   
   
   





		
			
				
				
				
				
				
				
				
			
		
		
		
	

		
			 
			 
			 
			 
			 
			
		
	
var g_objAPI = null;
var g_nAPI = 0;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)
var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions
var g_zAPIVersion = -1;
var g_bFinishDone = false;


function findAPI(win)
{
	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below
	// Look in the current window (win) and recursively look in any child frames
	if(g_nAPI == 0)
	{
		if(win.API_1484_11 != null)
  	 	{
  	 		return win.API_1484_11;
		}
	} else if(g_nAPI == 1 || g_nAPI == "") {
		if (win.API != null)
		{
			g_zAPIVersion = g_aAPI[g_nAPI];
			return win.API;
		}
	}

	if (win.length > 0)  // check frames
	{
		for (var i=0;i<win.length;i++)
		{
			var objAPI = findAPI(win.frames[i]);
			if (objAPI != null)
			{
				return objAPI;
			}
		}
	}
	return null;
}


function getAPI(intAPISearchOrder)
{
	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.
	var objAPI = null;
	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);
	if(intAPISearchOrder==0)
	{
		// start and the current window and recurse up through parent windows/frames
		var objCurrentWindow = window;
		objAPI = findAPI(objCurrentWindow);
		var xCount = 0;
		while(objCurrentWindow && !objAPI && xCount < 100)
		{
			xCount++;
			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))
			{
				objCurrentWindow = objCurrentWindow.opener;
			} else {
				objCurrentWindow = objCurrentWindow.parent;
			}
			objAPI = findAPI(objCurrentWindow);
		}
		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))
		{
			g_nAPI++;
			objAPI = getAPI(intAPISearchOrder);
		}
	} else {
		// start at the top window and recurse down through child frames
		objAPI = findAPI(this.top);

		if (objAPI == null)
		{
			// the API wasn't found in the current window's hierarchy.  If the
			// current window has an opener (was launched by another window),
			// check the opener's window hierarchy.
			objTopWindow=window.top;

			objTopWindow = objTopWindow.opener;

			while (objTopWindow && !objAPI)
			{
				//checking window opener
				objAPI = findAPI(objTopWindow.top);
				if (objAPI==null) objTopWindow = objTopWindow.opener;
			}
			if(objAPI==null && g_nAPI < (g_aAPI.length-1))
			{
				g_nAPI++;
				objAPI = getAPI(intAPISearchOrder);
			}
		}
	}
	if(objAPI==null)
	{
		// can't find API
	} else if(objAPI != null && g_zAPIVersion == -1) {
		g_zAPIVersion = objAPI.version;
	}

	return objAPI;
}

function setAPI()
{
	while(g_objAPI == undefined)
	{
		g_objAPI = getAPI(0);
	}
}

function isAPI() {
	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))
}

// called in the outer HTML file
// g_objAPI = getAPI();

function dataToFlash(layer, msg) {
	// set the comm HTML
	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

	// get the browser info
	IE=0; NS4=0; NS6=0;
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}
	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}

	if (IE==true)
	{
		IE_dynamic.document.body.innerHTML=fcomValue;
	}

	if (NS4)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		eval('var echoecho = document.layers.NS_'+layer+'.document;');
		echoecho.open();
		echoecho.write(fcomValue);
		echoecho.close();
	}

	if (NS6)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		document.getElementById('NS_'+layer).innerHTML =fcomValue;
	}
}


function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {
	var strEval = "";
	var varResult = false;
	if(isAPI())
	{
		if (varSCOvalue != "")
		{
			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			if(strSCOfunction=="LMSGetLastError")
			{
				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";
			} else {
				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";
			}
		}
	} else {
		if (SCOvalue != "")
		{
			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			strEval = strSCOfunction + "('" + strSCOproperty + "');";
		}
	}
	varResult = eval(strEval);
	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")
	{
		// set global variable to result of Finish function
		g_bFinishDone = varResult;
	}
	dataToFlash('dynamic', strFLvariableName + "|" + varResult);
}
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       This component schema provides attribute group declarations for metadata
       elements to support loose validation of element uniqueness constraints.
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       This component schema provides attribute group declarations for metadata
       elements to support strict validation of element uniqueness constraints,
       by providing the attribute uniqueElementName for each metadata element
       that should appear with multiplicity at most one.
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         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of both standard and custom
         vocabulary values by checking that both the source and value are taken
         from either the standard token set or from a custom token set.
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       This component schema provides simple type declarations for metadata
       elements whose values are taken from a vocabulary datatype.

       This component schema supports loose validation of vocabulary value constraints
       by allowing both the source and value to be arbitrary strings.
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         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of standard vocabulary values by
         checking that both the source and value are from the standard token set.
      
   

    

   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   
 
   
    
       
   
 
   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   




 

  
   
   See http://www.w3.org/XML/1998/namespace.html and
   http://www.w3.org/TR/REC-xml for information about this namespace.
  
 

  
   This schema defines attributes and an attribute group
        suitable for use by
        schemas wishing to allow xml:base, xml:lang or xml:space attributes
        on elements they define.

        To enable this, such a schema must import this schema
        for the XML namespace, e.g. as follows:
        <schema . . .>
         . . .
         <import namespace="http://www.w3.org/XML/1998/namespace"
                    schemaLocation="http://www.w3.org/2001/03/xml.xsd"/>

        Subsequently, qualified reference to any of the attributes
        or the group defined below will have the desired effect, e.g.

        <type . . .>
         . . .
         <attributeGroup ref="xml:specialAttrs"/>
 
         will define a type which will schema-validate an instance
         element with any of those attributes
 

  
   In keeping with the XML Schema WG's standard versioning
   policy, this schema document will persist at
   http://www.w3.org/2001/03/xml.xsd.
   At the date of issue it can also be found at
   http://www.w3.org/2001/xml.xsd.
   The schema document at that URI may however change in the future,
   in order to remain compatible with the latest version of XML Schema
   itself.  In other words, if the XML Schema namespace changes, the version
   of this document at
   http://www.w3.org/2001/xml.xsd will change
   accordingly; the version at
   http://www.w3.org/2001/03/xml.xsd will not change.
  
 

  
   
    In due course, we should install the relevant ISO 2- and 3-letter
         codes as the enumerated possible values . . .
  
 

  
   
    
     
     
   
  
 

  
   
    See http://www.w3.org/TR/xmlbase/ for
                     information about this attribute.
  
 

  
   
   
   
 




<!-- DTD for XML Schemas: Part 1: Structures
     Public Identifier: "-//W3C//DTD XMLSCHEMA 200102//EN"
     Official Location: http://www.w3.org/2001/XMLSchema.dtd -->
<!-- $Id: XMLSchema.dtd,v 1.30 2001/03/16 15:23:02 ht Exp $ -->
<!-- Note this DTD is NOT normative, or even definitive. -->           <!--d-->
<!-- prose copy in the structures REC is the definitive version -->    <!--d-->
<!-- (which shouldn't differ from this one except for this -->         <!--d-->
<!-- comment and entity expansions, but just in case) -->              <!--d-->
<!-- With the exception of cases with multiple namespace
     prefixes for the XML Schema namespace, any XML document which is
     not valid per this DTD given redefinitions in its internal subset of the
     'p' and 's' parameter entities below appropriate to its namespace
     declaration of the XML Schema namespace is almost certainly not
     a valid schema. -->

<!-- The simpleType element and its constituent parts
     are defined in XML Schema: Part 2: Datatypes -->
<!ENTITY % xs-datatypes PUBLIC 'datatypes' 'datatypes.dtd' >

<!ENTITY % p 'xs:'> <!-- can be overriden in the internal subset of a
                         schema document to establish a different
                         namespace prefix -->
<!ENTITY % s ':xs'> <!-- if %p is defined (e.g. as foo:) then you must
                         also define %s as the suffix for the appropriate
                         namespace declaration (e.g. :foo) -->
<!ENTITY % nds 'xmlns%s;'>

<!-- Define all the element names, with optional prefix -->
<!ENTITY % schema "%p;schema">
<!ENTITY % complexType "%p;complexType">
<!ENTITY % complexContent "%p;complexContent">
<!ENTITY % simpleContent "%p;simpleContent">
<!ENTITY % extension "%p;extension">
<!ENTITY % element "%p;element">
<!ENTITY % unique "%p;unique">
<!ENTITY % key "%p;key">
<!ENTITY % keyref "%p;keyref">
<!ENTITY % selector "%p;selector">
<!ENTITY % field "%p;field">
<!ENTITY % group "%p;group">
<!ENTITY % all "%p;all">
<!ENTITY % choice "%p;choice">
<!ENTITY % sequence "%p;sequence">
<!ENTITY % any "%p;any">
<!ENTITY % anyAttribute "%p;anyAttribute">
<!ENTITY % attribute "%p;attribute">
<!ENTITY % attributeGroup "%p;attributeGroup">
<!ENTITY % include "%p;include">
<!ENTITY % import "%p;import">
<!ENTITY % redefine "%p;redefine">
<!ENTITY % notation "%p;notation">

<!-- annotation elements -->
<!ENTITY % annotation "%p;annotation">
<!ENTITY % appinfo "%p;appinfo">
<!ENTITY % documentation "%p;documentation">

<!-- Customisation entities for the ATTLIST of each element type.
     Define one of these if your schema takes advantage of the
     anyAttribute='##other' in the schema for schemas -->

<!ENTITY % schemaAttrs ''>
<!ENTITY % complexTypeAttrs ''>
<!ENTITY % complexContentAttrs ''>
<!ENTITY % simpleContentAttrs ''>
<!ENTITY % extensionAttrs ''>
<!ENTITY % elementAttrs ''>
<!ENTITY % groupAttrs ''>
<!ENTITY % allAttrs ''>
<!ENTITY % choiceAttrs ''>
<!ENTITY % sequenceAttrs ''>
<!ENTITY % anyAttrs ''>
<!ENTITY % anyAttributeAttrs ''>
<!ENTITY % attributeAttrs ''>
<!ENTITY % attributeGroupAttrs ''>
<!ENTITY % uniqueAttrs ''>
<!ENTITY % keyAttrs ''>
<!ENTITY % keyrefAttrs ''>
<!ENTITY % selectorAttrs ''>
<!ENTITY % fieldAttrs ''>
<!ENTITY % includeAttrs ''>
<!ENTITY % importAttrs ''>
<!ENTITY % redefineAttrs ''>
<!ENTITY % notationAttrs ''>
<!ENTITY % annotationAttrs ''>
<!ENTITY % appinfoAttrs ''>
<!ENTITY % documentationAttrs ''>

<!ENTITY % complexDerivationSet "CDATA">
      <!-- #all or space-separated list drawn from derivationChoice -->
<!ENTITY % blockSet "CDATA">
      <!-- #all or space-separated list drawn from
                      derivationChoice + 'substitution' -->

<!ENTITY % mgs '%all; | %choice; | %sequence;'>
<!ENTITY % cs '%choice; | %sequence;'>
<!ENTITY % formValues '(qualified|unqualified)'>


<!ENTITY % attrDecls    '((%attribute;| %attributeGroup;)*,(%anyAttribute;)?)'>

<!ENTITY % particleAndAttrs '((%mgs; | %group;)?, %attrDecls;)'>

<!-- This is used in part2 -->
<!ENTITY % restriction1 '((%mgs; | %group;)?)'>

%xs-datatypes;

<!-- the duplication below is to produce an unambiguous content model
     which allows annotation everywhere -->
<!ELEMENT %schema; ((%include; | %import; | %redefine; | %annotation;)*,
                    ((%simpleType; | %complexType;
                      | %element; | %attribute;
                      | %attributeGroup; | %group;
                      | %notation; ),
                     (%annotation;)*)* )>
<!ATTLIST %schema;
   targetNamespace      %URIref;               #IMPLIED
   version              CDATA                  #IMPLIED
   %nds;                %URIref;               #FIXED 'http://www.w3.org/2001/XMLSchema'
   xmlns                CDATA                  #IMPLIED
   finalDefault         %complexDerivationSet; ''
   blockDefault         %blockSet;             ''
   id                   ID                     #IMPLIED
   elementFormDefault   %formValues;           'unqualified'
   attributeFormDefault %formValues;           'unqualified'
   xml:lang             CDATA                  #IMPLIED
   %schemaAttrs;>
<!-- Note the xmlns declaration is NOT in the Schema for Schemas,
     because at the Infoset level where schemas operate,
     xmlns(:prefix) is NOT an attribute! -->
<!-- The declaration of xmlns is a convenience for schema authors -->
 
<!-- The id attribute here and below is for use in external references
     from non-schemas using simple fragment identifiers.
     It is NOT used for schema-to-schema reference, internal or
     external. -->

<!-- a type is a named content type specification which allows attribute
     declarations-->
<!-- -->

<!ELEMENT %complexType; ((%annotation;)?,
                         (%simpleContent;|%complexContent;|
                          %particleAndAttrs;))>

<!ATTLIST %complexType;
          name      %NCName;                        #IMPLIED
          id        ID                              #IMPLIED
          abstract  %boolean;                       #IMPLIED
          final     %complexDerivationSet;          #IMPLIED
          block     %complexDerivationSet;          #IMPLIED
          mixed (true|false) 'false'
          %complexTypeAttrs;>

<!-- particleAndAttrs is shorthand for a root type -->
<!-- mixed is disallowed if simpleContent, overriden if complexContent
     has one too. -->

<!-- If anyAttribute appears in one or more referenced attributeGroups
     and/or explicitly, the intersection of the permissions is used -->

<!ELEMENT %complexContent; (%restriction;|%extension;)>
<!ATTLIST %complexContent;
          mixed (true|false) #IMPLIED
          id    ID           #IMPLIED
          %complexContentAttrs;>

<!-- restriction should use the branch defined above, not the simple
     one from part2; extension should use the full model  -->

<!ELEMENT %simpleContent; (%restriction;|%extension;)>
<!ATTLIST %simpleContent;
          id    ID           #IMPLIED
          %simpleContentAttrs;>

<!-- restriction should use the simple branch from part2, not the 
     one defined above; extension should have no particle  -->

<!ELEMENT %extension; (%particleAndAttrs;)>
<!ATTLIST %extension;
          base  %QName;      #REQUIRED
          id    ID           #IMPLIED
          %extensionAttrs;>

<!-- an element is declared by either:
 a name and a type (either nested or referenced via the type attribute)
 or a ref to an existing element declaration -->

<!ELEMENT %element; ((%annotation;)?, (%complexType;| %simpleType;)?,
                     (%unique; | %key; | %keyref;)*)>
<!-- simpleType or complexType only if no type|ref attribute -->
<!-- ref not allowed at top level -->
<!ATTLIST %element;
            name               %NCName;               #IMPLIED
            id                 ID                     #IMPLIED
            ref                %QName;                #IMPLIED
            type               %QName;                #IMPLIED
            minOccurs          %nonNegativeInteger;   #IMPLIED
            maxOccurs          CDATA                  #IMPLIED
            nillable           %boolean;              #IMPLIED
            substitutionGroup  %QName;                #IMPLIED
            abstract           %boolean;              #IMPLIED
            final              %complexDerivationSet; #IMPLIED
            block              %blockSet;             #IMPLIED
            default            CDATA                  #IMPLIED
            fixed              CDATA                  #IMPLIED
            form               %formValues;           #IMPLIED
            %elementAttrs;>
<!-- type and ref are mutually exclusive.
     name and ref are mutually exclusive, one is required -->
<!-- In the absence of type AND ref, type defaults to type of
     substitutionGroup, if any, else the ur-type, i.e. unconstrained -->
<!-- default and fixed are mutually exclusive -->

<!ELEMENT %group; ((%annotation;)?,(%mgs;)?)>
<!ATTLIST %group; 
          name        %NCName;               #IMPLIED
          ref         %QName;                #IMPLIED
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %groupAttrs;>

<!ELEMENT %all; ((%annotation;)?, (%element;)*)>
<!ATTLIST %all;
          minOccurs   (1)                    #IMPLIED
          maxOccurs   (1)                    #IMPLIED
          id          ID                     #IMPLIED
          %allAttrs;>

<!ELEMENT %choice; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>
<!ATTLIST %choice;
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %choiceAttrs;>

<!ELEMENT %sequence; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>
<!ATTLIST %sequence;
          minOccurs   %nonNegativeInteger;   #IMPLIED
          maxOccurs   CDATA                  #IMPLIED
          id          ID                     #IMPLIED
          %sequenceAttrs;>

<!-- an anonymous grouping in a model, or
     a top-level named group definition, or a reference to same -->

<!-- Note that if order is 'all', group is not allowed inside.
     If order is 'all' THIS group must be alone (or referenced alone) at
     the top level of a content model -->
<!-- If order is 'all', minOccurs==maxOccurs==1 on element/any inside -->
<!-- Should allow minOccurs=0 inside order='all' . . . -->

<!ELEMENT %any; (%annotation;)?>
<!ATTLIST %any;
            namespace       CDATA                  '##any'
            processContents (skip|lax|strict)      'strict'
            minOccurs       %nonNegativeInteger;   '1'
            maxOccurs       CDATA                  '1'
            id              ID                     #IMPLIED
            %anyAttrs;>

<!-- namespace is interpreted as follows:
                  ##any      - - any non-conflicting WFXML at all

                  ##other    - - any non-conflicting WFXML from namespace other
                                  than targetNamespace

                  ##local    - - any unqualified non-conflicting WFXML/attribute
                  one or     - - any non-conflicting WFXML from
                  more URI        the listed namespaces
                  references

                  ##targetNamespace ##local may appear in the above list,
                    with the obvious meaning -->

<!ELEMENT %anyAttribute; (%annotation;)?>
<!ATTLIST %anyAttribute;
            namespace       CDATA              '##any'
            processContents (skip|lax|strict)  'strict'
            id              ID                 #IMPLIED
            %anyAttributeAttrs;>
<!-- namespace is interpreted as for 'any' above -->

<!-- simpleType only if no type|ref attribute -->
<!-- ref not allowed at top level, name iff at top level -->
<!ELEMENT %attribute; ((%annotation;)?, (%simpleType;)?)>
<!ATTLIST %attribute;
          name      %NCName;      #IMPLIED
          id        ID            #IMPLIED
          ref       %QName;       #IMPLIED
          type      %QName;       #IMPLIED
          use       (prohibited|optional|required) #IMPLIED
          default   CDATA         #IMPLIED
          fixed     CDATA         #IMPLIED
          form      %formValues;  #IMPLIED
          %attributeAttrs;>
<!-- type and ref are mutually exclusive.
     name and ref are mutually exclusive, one is required -->
<!-- default for use is optional when nested, none otherwise -->
<!-- default and fixed are mutually exclusive -->
<!-- type attr and simpleType content are mutually exclusive -->

<!-- an attributeGroup is a named collection of attribute decls, or a
     reference thereto -->
<!ELEMENT %attributeGroup; ((%annotation;)?,
                       (%attribute; | %attributeGroup;)*,
                       (%anyAttribute;)?) >
<!ATTLIST %attributeGroup;
                 name       %NCName;       #IMPLIED
                 id         ID             #IMPLIED
                 ref        %QName;        #IMPLIED
                 %attributeGroupAttrs;>

<!-- ref iff no content, no name.  ref iff not top level -->

<!-- better reference mechanisms -->
<!ELEMENT %unique; ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %unique;
          name     %NCName;       #REQUIRED
	  id       ID             #IMPLIED
	  %uniqueAttrs;>

<!ELEMENT %key;    ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %key;
          name     %NCName;       #REQUIRED
	  id       ID             #IMPLIED
	  %keyAttrs;>

<!ELEMENT %keyref; ((%annotation;)?, %selector;, (%field;)+)>
<!ATTLIST %keyref;
          name     %NCName;       #REQUIRED
	  refer    %QName;        #REQUIRED
	  id       ID             #IMPLIED
	  %keyrefAttrs;>

<!ELEMENT %selector; ((%annotation;)?)>
<!ATTLIST %selector;
          xpath %XPathExpr; #REQUIRED
          id    ID          #IMPLIED
          %selectorAttrs;>
<!ELEMENT %field; ((%annotation;)?)>
<!ATTLIST %field;
          xpath %XPathExpr; #REQUIRED
          id    ID          #IMPLIED
          %fieldAttrs;>

<!-- Schema combination mechanisms -->
<!ELEMENT %include; (%annotation;)?>
<!ATTLIST %include;
          schemaLocation %URIref; #REQUIRED
          id             ID       #IMPLIED
          %includeAttrs;>

<!ELEMENT %import; (%annotation;)?>
<!ATTLIST %import;
          namespace      %URIref; #IMPLIED
          schemaLocation %URIref; #IMPLIED
          id             ID       #IMPLIED
          %importAttrs;>

<!ELEMENT %redefine; (%annotation; | %simpleType; | %complexType; |
                      %attributeGroup; | %group;)*>
<!ATTLIST %redefine;
          schemaLocation %URIref; #REQUIRED
          id             ID       #IMPLIED
          %redefineAttrs;>

<!ELEMENT %notation; (%annotation;)?>
<!ATTLIST %notation;
	  name        %NCName;    #REQUIRED
	  id          ID          #IMPLIED
	  public      CDATA       #REQUIRED
	  system      %URIref;    #IMPLIED
	  %notationAttrs;>

<!-- Annotation is either application information or documentation -->
<!-- By having these here they are available for datatypes as well
     as all the structures elements -->

<!ELEMENT %annotation; (%appinfo; | %documentation;)*>
<!ATTLIST %annotation; %annotationAttrs;>

<!-- User must define annotation elements in internal subset for this
     to work -->
<!ELEMENT %appinfo; ANY>   <!-- too restrictive -->
<!ATTLIST %appinfo;
          source     %URIref;      #IMPLIED
          id         ID         #IMPLIED
          %appinfoAttrs;>
<!ELEMENT %documentation; ANY>   <!-- too restrictive -->
<!ATTLIST %documentation;
          source     %URIref;   #IMPLIED
          id         ID         #IMPLIED
          xml:lang   CDATA      #IMPLIED
          %documentationAttrs;>

<!NOTATION XMLSchemaStructures PUBLIC
           'structures' 'http://www.w3.org/2001/XMLSchema.xsd' >
<!NOTATION XML PUBLIC
           'REC-xml-1998-0210' 'http://www.w3.org/TR/1998/REC-xml-19980210' >




		
			 
			 
			 
			 
			 
			
		
	
var g_objAPI = null;
var g_nAPI = 1;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)
var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions
var g_zAPIVersion = -1;
var g_bFinishDone = false;


function findAPI(win)
{
	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below
	// Look in the current window (win) and recursively look in any child frames
	if(g_nAPI == 0)
	{
		if(win.API_1484_11 != null)
  	 	{
  	 		return win.API_1484_11;
		}
	} else if(g_nAPI == 1 || g_nAPI == "") {
		if (win.API != null)
		{
			g_zAPIVersion = g_aAPI[g_nAPI];
			return win.API;
		}
	}

	if (win.length > 0)  // check frames
	{
		for (var i=0;i<win.length;i++)
		{
			var objAPI = findAPI(win.frames[i]);
			if (objAPI != null)
			{
				return objAPI;
			}
		}
	}
	return null;
}


function getAPI(intAPISearchOrder)
{
	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.
	var objAPI = null;
	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);
	if(intAPISearchOrder==0)
	{
		// start and the current window and recurse up through parent windows/frames
		var objCurrentWindow = window;
		objAPI = findAPI(objCurrentWindow);
		var xCount = 0;
		while(objCurrentWindow && !objAPI && xCount < 100)
		{
			xCount++;
			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))
			{
				objCurrentWindow = objCurrentWindow.opener;
			} else {
				objCurrentWindow = objCurrentWindow.parent;
			}
			objAPI = findAPI(objCurrentWindow);
		}
		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))
		{
			g_nAPI++;
			objAPI = getAPI(intAPISearchOrder);
		}
	} else {
		// start at the top window and recurse down through child frames
		objAPI = findAPI(this.top);

		if (objAPI == null)
		{
			// the API wasn't found in the current window's hierarchy.  If the
			// current window has an opener (was launched by another window),
			// check the opener's window hierarchy.
			objTopWindow=window.top;

			objTopWindow = objTopWindow.opener;

			while (objTopWindow && !objAPI)
			{
				//checking window opener
				objAPI = findAPI(objTopWindow.top);
				if (objAPI==null) objTopWindow = objTopWindow.opener;
			}
			if(objAPI==null && g_nAPI < (g_aAPI.length-1))
			{
				g_nAPI++;
				objAPI = getAPI(intAPISearchOrder);
			}
		}
	}
	if(objAPI==null)
	{
		// can't find API
	} else if(objAPI != null && g_zAPIVersion == -1) {
		g_zAPIVersion = objAPI.version;
	}

	return objAPI;
}

function setAPI()
{
	while(g_objAPI == undefined)
	{
		g_objAPI = getAPI(0);
	}
}

function isAPI() {
	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))
}

// called in the outer HTML file
// g_objAPI = getAPI();

function dataToFlash(layer, msg) {
	// set the comm HTML
	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

	// get the browser info
	IE=0; NS4=0; NS6=0;
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}
	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}
	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}

	if (IE==true)
	{
		IE_dynamic.document.body.innerHTML=fcomValue;
	}

	if (NS4)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		eval('var echoecho = document.layers.NS_'+layer+'.document;');
		echoecho.open();
		echoecho.write(fcomValue);
		echoecho.close();
	}

	if (NS6)
	{
		// change the comm HTML
		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";

		document.getElementById('NS_'+layer).innerHTML =fcomValue;
	}
}


function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {
	var strEval = "";
	var varResult = false;
	if(isAPI())
	{
		if (varSCOvalue != "")
		{
			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			if(strSCOfunction=="LMSGetLastError")
			{
				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";
			} else {
				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";
			}
		}
	} else {
		if (SCOvalue != "")
		{
			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";
		} else {
			strEval = strSCOfunction + "('" + strSCOproperty + "');";
		}
	}
	varResult = eval(strEval);
	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")
	{
		// set global variable to result of Finish function
		g_bFinishDone = varResult;
	}
	dataToFlash('dynamic', strFLvariableName + "|" + varResult);
}





