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		 Socioeconomic Policies
		 
		 
		 
		 
		 
	
	 
		 Socioeconomic Policies 
		 Socioeconomic Policies  MAJ Robert Wuwur@gao.gov  Chap 13 
		 <b><u>Background:</u></b><br>   a.  You have been learning about the Formation of Gov’t Contracts<br>      i.  Under CICA, must have F&amp;O competition unless one of the exceptions apply.<br>      ii.  You must (1) define your requirements, (2) plan you acquisition (choose a Contract Type, choose a Contract Method—SAP, Sealed Bidding, or Negotiated Procedures), (3) Issue the Solicitation, (5) Evaluate Offers, (5) Award, etc.<br>      iii.  What you have learned so far concerns procedures created for the purpose of ensuring that the Gov’t gets the most for its money.  Generally, we get a GOOD VALUE.<br><br>   b.  This class is about a separate set of procedures which PROMOTE social policy through contracting laws and regulations.<br><br>   c.   …where certain categories/classes of people or types of goods are giving preferences.  With these laws/regs, sometimes we end up paying MORE than we would pay if we simply bought from the lowest-priced offeror.<br><br>2.  <b><u>We will spend most of this class talking about preferences for </u></b><b><i><u>Small</u></i></b><b><u> </u></b><b><i><u>Businesses</u></i></b><b><u>—but there are other </u></b><b><u>K’g</u></b><b><u> preferences</u></b>. <br>
		 
	
	 
		 Where We’re Going
		 BackgroundBeing a Small BusinessThe CategoriesCompetition IssuesOther Socioeconomic Policies Where We’re Going 
		 Political Hot button <br><br>1.  In the <b>bottom corner of the slides you’ll find the page number</b> for about where we are in the outline.<br> <br>2. Here’s the <b>directional guide</b> for where we’re headed today.<br><br>   a.  INTRO Material regarding General Policy and Concepts <br><br>   b.  We’ll spend majority of time discussing <b>RULES and POLICIES affecting SB participation</b> in the Fed Acqu process <b>including SDB business participation</b> and <b>some particular constitutional arguments</b> that have arisen regarding that program.<br><br>   c.  HUBZones (historically underutilized business areas)<br><br>   d.  Briefly about the <b>Randolph-Sheppard Act</b><br> <br>3.  There are a lot of other Socio-Ec prgrms including Labor Stds.  You will have a block on Labor next week. (make joke about not covering the same topic twice unless there are a lot of Marines in the class)<br>
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		 Background
		 Background 
		 <b><u>19.201 -- General Policy.</u></b><b></b><br><b>(a) It is the policy of the Government to provide maximum practicable opportunities in its acquisitions to small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns. Such concerns must also have the maximum practicable opportunity to participate as subcontractors in the contracts awarded by any executive agency, consistent with efficient contract performance. The Small Business Administration (SBA) counsels and assists small business concerns and assists contracting personnel to ensure that a fair proportion of contracts for supplies and services is placed with small business.     </b><br>
		 
	
	 
		 Primary Acquisition Goals
		 Primary Acquisition Goals Deliver on a timely basisThe best value product or service to the customerWhile maintaining the public’s trustFulfilling public policy objectives FAR 1.102 
		 <b><u>Here is a brief description of the acquisition goals per FAR 1.102:</u></b><br>   <b><u></u></b><br>2.  <b><u>Historically, the federal government’s role has been to govern, not to profit from its activities</u></b>.  Thus, the purpose of the federal acquisition process is not to make money; rather, it is to receive <b>value for the goods and services that it purchases</b>.  In addition, the federal government better ensures value by <b>promoting many of the free market</b> principles of competition.<br><br>3.  <b><u>Accordingly, the goals of the acquisition process are:</u></b><br>To procure <b>quality goods</b> and services<br>To secure <b>reasonable prices</b> for goods and services<br>To take delivery of goods and services <b>in a timely manner</b><br><b></b><br>4.  <b><u>All three of these goals are promoted by ensuring competition…but they CAN be “in tension” with certain SOCIAL POLICIES.</u></b><br><b><u></u></b><br>
		 
	
	 
		 Policy: Support Small Business
		 Policy: Support Small Business Small Business Act - 15 USC §§ 631-650; FAR 19.201“Fair proportion” of prime Ks with small businesses – 23%  (differ by agency)Maximize subcontracting opportunities    
		 1.  <b><u>15 USC 631-650 and FAR 19.201 spell out the Federal Policy for supporting Small Businesses-</u></b>-<br>   <br>   a.  The Gov’t will “<b>place a fair proportion” of acquisitions</b> with SBs (and other disadvantaged groups) (15 USC 644(a)) and<br>   b.  <b>Promote maximum practical opportunities</b> for small businesses to subcontract. (FAR 19.702).<br><br>2.  The significant <b>difference</b> between these objectives is that the <b>first one</b> is something the <b>Gov’t</b><b> directly controls</b> and the <b>second </b>is something the <b>Gov’t</b><b> influences</b>.  Btwn the direct control and govt influence, the <b>overall goal is to impact the bus. opportunities for </b><b>SBes</b><b> in </b><b>Gov’t</b><b> Kg.  </b><br><b></b><br><b>3.  What is a “fair proportion”?</b>  The Small Business Act (15 USC 644(g)) tells us the GOAL: <br>Not less than <b>23% of </b><b>govt</b><b> wide K $$</b> to small business<br><br><b>Not less than 5% to </b><b>SDB</b> <br><br>  Not less than <b>to 5</b>% to WOSB<br><br>  Not less than <b>3%</b> to SDVO SB <br><br>Not less than 3% to HUBZone SBCs.<br>
		 
	
	 
		 “. . . . The preservation and expansion of such competition is basic not only to the economic well-being but to the security of this Nation. . . .  Such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed. . . . It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns . . . [and] to insure that a fair proportion of the total purchases and contracts or subcontracts . . . be placed with small-business enterprises” 15 U.S.C. 631
		 “. . . . The preservation and expansion of such competition is basic not only to the economic well-being but to the security of this Nation. . . .  Such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed. . . . It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns . . . [and] to insure that a fair proportion of the total purchases and contracts or subcontracts . . . be placed with small-business enterprises”
15 U.S.C. 631  Legislative Intent 
		 <b><u>HIDDEN SLIDE</u></b><br>Congress declared its policy in promoting small businesses in 15 U.S.C. § 631.  “The essence of the American economic system of private enterprise is free competition.  Only through full and free competition can free markets, free entry into business, and opportunities for the expression and growth of personal initiative and individual judgment be assured. <br><br>The preservation and expansion of such competition is basic not only to the economic well-being but to the security of this Nation.  <i>Such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed</i>.  <br><br>It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns in order to preserve free competitive enterprise, to insure that a <b><i><u>fair proportion</u></i></b><i> </i>of the total purchases and contracts or subcontracts for property and services for the Government (including but not limited to contracts or subcontracts for maintenance, repair, and construction) <i>be placed with small-business enterprises</i>, to insure that a fair proportion of the total sales of Government property be made to such enterprises, and to maintain and strengthen the overall economy of the Nation.” (italics added). <br><br>
		 
	
	 
		 
		 
		
		 http://articles.washingtonpost.com/2013-07-02/business/40318031_1_government-contracting-small-businesses-federal-contracting-dollars<br>
		 
	
	 
		 FY 2012 Contract Statistics*
		 FY 2012 Contract Statistics* GoalAchievementSB23%22.25% ($89.9B)WOSB5%4% ($16.2 B)SDB5%8% ($32.3B)SDVOSB3%3.03% ($12.3 B)HUBZone3%2.01% ($8.1 B) *Source: FPDS-NG, Contracting Data (15 Mar. 2013 ) 
		 http://www.sba.gov/sites/default/files/files/FY12_Final_Scorecard_Government-Wide_2013-06-20.pdf<br>Note that NEARLY HALF of all GOV’T CONTRACTS and about a QUARTER of all GOV’T CONTRACT DOLLARS go to Small Businesses.<br><br>3.  This is the latest SBA Goaling Report on SBA’s website.  <br> <br>   a.  The report breaks out by fed agency <b><u>total $</u></b> and <b><u>total Ks</u></b> for: (1) SBs, (2) SDBs, (3) WOSBs, (4) HUBZONE SBs, and (5) SDVO SBs.<br><br>4.  <u>FACTS from sba.gov (</u><u>FAQS</u>):<br><b>Small firms</b> <br>• Represent <b><u>99.7</u></b> percent of all employer firms.<br>• Employ <b><u>half of all private sector employees</u></b>. <br>• Pay more than <b><u>45 percent of total U.S. private payroll</u></b>.<br>• Have generated 60 to 80 percent of net new jobs annually over the last decade.<br>• <b><u>Create more than 50 percent of nonfarm private gross domestic product (GDP).</u></b><br>• Supplied more than 23 percent of the total value of federal prime contracts in FY 2005.<br>• Produce 13 to 14 times more patents per employee than large patenting firms. These patents are twice as likely as large firm patents to be among the one percent most cited.<br>• Are employers of 41 percent of high tech workers (such asscientists, engineers, and computer workers).<br>• Are 53 percent home-based and 3 percent franchises.<br>• Made up 97 percent of all identified exporters and produced 28.6 percent of the known export value in FY 2004. <br>			<br><br>
		 
	
	 
		 
		 GoalAchievementSB23%21.65%    ($91.5 B)WOSB5%3.98% ($16.8 B)SDB5%7.67% ($32.4B)SDVOSB3%2.65% ($11.2 B)HUBZone3%2.35% ($9.9 B) *Source: FPDS-NG, Contracting Data (27 Apr. 2012 ) FY 2011 Contract Statistics* 
		 http://www.sba.gov/sites/default/files/files/FY12_Final_Scorecard_Government-Wide_2013-06-20.pdf<br>Note that NEARLY HALF of all GOV’T CONTRACTS and about a QUARTER of all GOV’T CONTRACT DOLLARS go to Small Businesses.<br><br>3.  This is the latest SBA Goaling Report on SBA’s website.  <br> <br>   a.  The report breaks out by fed agency <b><u>total $</u></b> and <b><u>total Ks</u></b> for: (1) SBs, (2) SDBs, (3) WOSBs, (4) HUBZONE SBs, and (5) SDVO SBs.<br><br>4.  <u>FACTS from sba.gov (</u><u>FAQS</u>):<br><b>Small firms</b> <br>• Represent <b><u>99.7</u></b> percent of all employer firms.<br>• Employ <b><u>half of all private sector employees</u></b>. <br>• Pay more than <b><u>45 percent of total U.S. private payroll</u></b>.<br>• Have generated 60 to 80 percent of net new jobs annually over the last decade.<br>• <b><u>Create more than 50 percent of nonfarm private gross domestic product (GDP).</u></b><br>• Supplied more than 23 percent of the total value of federal prime contracts in FY 2005.<br>• Produce 13 to 14 times more patents per employee than large patenting firms. These patents are twice as likely as large firm patents to be among the one percent most cited.<br>• Are employers of 41 percent of high tech workers (such asscientists, engineers, and computer workers).<br>• Are 53 percent home-based and 3 percent franchises.<br>• Made up 97 percent of all identified exporters and produced 28.6 percent of the known export value in FY 2004. <br>			<br><br>
		 
	
	 
		 Small Business Program Benefits
		 Small Business Program Benefits  Sole Source Awards Set-Asides Price Preferences  Statutory (and agency) Goals 
		 <b><u>This is what Socio-Economic policies are all about</u></b>.<br> <br>2.  <b><u>Small Businesses want as many of these items as possible</u></b><br>
		 
	
	 
		 
		 The ProcessContract 
Formation  Define
Require-ments Prep
Solicita-tion & 
Publicize Evaluate
Offers [Discussions] Award Protests  Issue
Solicita-tion AcquisitionPlanning(Consider
Socio-economic Programs)       
		 
		 
	
	 
		 Key Concepts  
		 Key Concepts 
 Big Picture – SB vs. all the rest…Size Determination ProceduresSelection of NAICS Code (North Am. Industry Classification System)Self-certification Responsibility & Cert. of Competency 
		 <b>This is an ORIENTATION SLIDE</b><br><b></b><br><b> Note: Small Bus Programs under FAR Part 19 Generally DO NOT apply outside US and US territories, but FAR 19.6 (COC procedures) apply worldwide to KOs (outside US) considering award to US small businesses.</b><br><b>  “Contracting officers, including those located overseas, are required to comply with this Subpart for U.S. small business concerns.”  (FAR 19.6)</b> <br>
		 
	
	 
		 What is a Small Business?
		 What is a Small Business? 
		 
		 
	
	 
		 Small Business -  Defined
		 Small Business -  Defined  1. Independently owned & operatedNot dominant in the field3. Meets applicable Size Standards as determined by SBA 15 U.S.C. § 632 (See also FAR 2.101) 13-2 
		 1.  <b><u>What is a “Small business”? (Definitions in FAR 19.001)</u></b> <br><b></b><br>2.  <b><u>There are three criteria to be a small business</u></b><b>...</b><br>   a.  1st: Business <b>Must be independently owned and operated.</b><br>(NOT defined, but clearly includes sole proprietorships and majority owner of corp.) <b><u>AND</u></b><br>  b.  2nd: “<b>Not dominant in its field of operation</b> “ when it “does not exercise a controlling or major influence on  national basis the kind of business activity that a number of business concerns are primarily engaged.”  In determining whether a firm is “dominant,” consider the totality of the circumstances:  <b><u>AND</u></b><br>Volume bus &amp; # employees<br>Financial resources;  Competitive status or position	<br>   (?? Who determines this??)<br>Sales territory<br>Ownership or control of tech materials / patents<br>   c.  3rd:  Bus.  <b>Must meet the applicable Size Standards</b> (set out at 13 CFR 121.201) <br><b>      i.  We’ll talk in detail shortly about the Size Standards</b>.  <br><br><br><br><br><b>**About 99% of companies in America are small businesses  /  About 88% of government contractors are small businesses</b>.<br>
		 
	
	 
		 Size Standards -- NAICS
		 Size Standards -- NAICS NAICS:North American Industry Classification SystemDeveloped jointly by the U.S., Canada, and Mexico to provide new comparability in statistics about business activity across North AmericaUsed to classify types/nature of businesses using codes 2 
		 b) The Department of Commerce will determine on an annual basis, by North American Industry Classification System (NAICS) Industry Subsector, and region, if any, the authorized small disadvantaged business (SDB) procurement mechanisms and applicable factors (percentages). The Department of Commerce determination shall only affect solicitations that are issued on or after the effective date of the determination. The effective date of the Department of Commerce determination shall be no less that 60 days after its publication date. The Department of Commerce determination shall not affect ongoing acquisitions. The SDB procurement mechanisms are a price evaluation adjustment for SDB concerns (see <u>Subpart 19.11</u>), an evaluation factor or subfactor for participation of SDB concerns (see <u>19.1202</u>), and monetary subcontracting incentive clauses for SDB concerns (see <u>19.1203</u>).<b> </b>The Department of Commerce determination shall also include the applicable factors, by NAICS Industry Subsector, to be used in the price evaluation adjustment for SDB concerns (see <u>19.1104</u>). The General services Administration shall post the Department of commerce determination at <u>http://www.arnet.gov/References/sdbadjustments.htm</u> . The authorized procurement mechanisms shall be applied consistently with the policies and procedures in this subpart. The agencies shall apply the procurement mechanisms determined by the Department of Commerce. The Department of Commerce, in making its determination, is not limited to the SDB procurement mechanisms identified in this section where the Department of Commerce has found substantial and persuasive evidence of— <br>
		 
	
	 
		 Size Standards
		 Size Standards Solicitation should have single NAICS code and size standard (13 CFR 121.402)Unless multiple award, CLINsIf 2 standards possible, KO selects code which accounts for “greatest % of K price.”FAR 19.102(d)Size Standard change before offers are due, amend Solicitation (13 CFR 121.402) 
		 
		 
	
	 
		 NAICS - The Process
		 NAICS - The Process …To show you HOW this all means anything… 
		 <br>
		 
	
	 
		 
		 http://www.naics.com/search.htm 
		 
		 
	
	 
		 
		 
		
		 
		 
	
	 
		 
		 
		
		 
		 
	
	 
		 
		 
		
		 
		 
	
	 
		 
		 http://www.naics.com/naicsfiles/Size_Standards_Table2013.pdf   
		 The size standards are for the most part expressed in either millions of dollars (<br>those <br>preceded by “$”) or number of employees (those without the “$”). <br>A size standard is the largest <br>that a concern can be and still qualify as a small business for Federal Government programs. <br>For  the most part, size standards are the average annual receipts or the average employment of a firm. How to calculate average annual receipts and average employment of  a firm can be found in 13 CFR §121.104 and 13 CFR § 121.106, respectively. <br><br>
		 
	
	 
		 
		 13 CFR 121.201   
		 <b><u>If you go to 13 CFR.201, you can see the NAICS Codes and HOW they CORRELATE to small business “SIZE STANDARDS.”</u></b><br>Remember each NAICS Code has a “SIZE STANDARD” associated with it.<br>To be “small,” a business MUST fit w/I that “SIZE STANDARD.”<br>	i.  “SIZE STANDARD” is based on EITHER “Annual receipts” OR “TOTAL $ of ees.”<br><br><b><u>This is a Screen shot from 13 CFR 121.201.</u></b><br><b><u></u></b><br><b><u>Note the:</u></b><br>   a.  NAICS Code<br>   b.  Type of work (Industry Title)<br>   c.  Size Standard (in # of ees OR Annual Receipts)<br><br><b><u>Construction</u></b> – General building and heavy construction contractors have a size standard of $31 million in average annual receipts.  Special trade construction contractors have a size standard of $13 million.  The size standard for Land Subdivision is $6.5 million in average annual receipts.  The size standard for Dredging is $18.5 million in average annual receipts.<br> <b><u></u></b><br><b><u>Manufacturing</u></b> – For approximately 75 percent of the manufacturing industries, the size standard is 500 employees.  A small number have a 1,500 employee size standard and the balance have a size standard of either 750 or 1,000 employees. <br> <b><u></u></b><br><b><u>Mining</u></b> – All mining industries, except mining services, have a size standard of 500 employees. <br> <b><u></u></b><br><b><u>Retail Trade</u></b> – Most retail trade industries have a size standard of $6.5 million in average annual receipts.  A few, such as grocery stores, department stores, motor vehicle dealers and electrical appliance dealers, have higher size standards.  None are above $26.5 million. <br> <b><u></u></b><br><b><u>Services</u></b> – For the service industries, the most common size standard is $6.5 million in average annual receipts.  Computer programming, data processing and systems design have a size standard of $23 million.  Engineering and architectural services have different size standards, as do a few other service industries.  The highest annual receipts size standard in any service industry is $32.5 million.  Research and development and environmental remediation services are the only service industries with size standards stated in number of employees. <br> <b><u></u></b><br><b><u>Wholesale Trade</u></b> – For all wholesale trade industries, a size standard of 100 employees is applicable for loans and other financial programs.  When acting as a dealer on Federal contracts set aside for small business or issued under the 8(a) program, the size standard is 500 employees and the firm must deliver the product of a small domestic manufacturer, as set forth in SBA’s nonmanufacturer rule, unless waived by the SBA for a particular class of product.  However, for those procurements made under the Simplified Acquisition Procedures of the FAR and where the purchase does not exceed $25,000, the nonmanufacturer may deliver the goods of any domestic manufacturer. <br> <b><u></u></b><br><b><u>Other Industries</u></b> – Other industry divisions include: Agriculture; transportation, communications, electric, gas, and sanitary services; and finance, insurance and real estate.  Because of wide variation in the industry structure of the industries in these divisions, there is no common pattern of size standards.  For specific size standards as of January 1 of each year refer to the size regulations in 13 CFR §121.201.  SBA's table of small business size standards includes all changes and modifications made since January 1 of the most recent year.<br>
		 
	
	 
		 NAICS Codes
		 NAICS Codes Sector 23 – Construction236220 – Commercial and Industrial ConstructionSize Standard - $33.5 Million. 
		 
		 
	
	 
		 
		 
		
		 
		 
	
	 
		 Objecting to a NAICS Code
		 Objecting to a NAICS Code 
		 
		 
	
	 
		 NAICS Codes Appeals
		 NAICS Codes Appeals KO selects the NAICS Code  Potential offerors may appeal Appeal to SBA (OHA) NLT 10 calendar days after issuance of solicitationIf SBA notifies KO of decision prior to offer due date, then KO MUST amend solicitation to reflect decision.If SBA notifies KO AFTER, only applies to future solicitations for the same item 13 CFR 121.1101-1103, 134.301-318 
		 READ Slide.<br><br><b><u>Thus, KO Delays award pending NAICS appeal UNTIL offers are due.</u></b>  <br>     a.  A.  If KO received SBA response on appeal <u>BEFORE</u> offers are due, <i>KO will amend solicitation (</i>if necessary).<br>     b.  If KO receives SBA <u>AFTER</u> offers are due, <i>KO awards K</i> (apply SBA decision on future solicitations).<br><br><b><u>The GAO does not review NAICS classification protests-</u></b>-the SBA has exclusive jurisdiction.  <br>   a.  Krs may ONLY appeal KO’s NAICS code selection using SBA appeal procedures  (about 20 per year)<br><b></b><br><b>4.  This NAICS Code Appeal is just ONE of MANY Small Business “Complaints.” Others are called “SB protests.”  Note these protests are NOT RELATED to the CICA Protests that MAJ Ries will discuss later this morning.</b><br><b></b><br><b>[CAC Test Question]</b><br><br>
		 
	
	 
		 Small Business Certification
		 Small Business Certification Requirement that each offeror certifies that it is “small” for that solicitationSome programs require SBA CertificationOthers Allow Self-Certification: Not binding on SBA  If offeror’s size status is challenged, SBA determines status—decision is binding on KOFalse certification: K void/voidable 13-3 
		 <b><u>Kr MUST “self-certify” that it is a SB to be eligible for award as a SB</u></b>. <br>   a.  KO MAY ACCEPT offeror’s certification, unless he has info prior to award that causes him to doubt.  <br>   b.  If KO Qs SB’s status, then KO will forward to SBA for FINAL/BINDING determination.<br>   c.  False SB Certification:  GAO says K can be “void” or “voidable.”<br><br>2.  <b><u>If Kr misrepresents its status as a SB, K is void or voidable</u></b><br><u>C&amp;D Construction</u> case at PAGE 5, para 3 e, (base maintenance in Hawaii).<br>   i.  Kr rep’d self as a WO SB not involved in any joint ventures (other plumbing company with familial ownership).  <br>   ii.  KO relied on that ”small bus.” <b>certification</b>.  <br>   iii.  In reality, Kr was involved in joint ventures that put it over the threshold of gross income.  <br>   iv.  GAO found Kr had intentionally misrepresented its status--and <i><u>the contract was void</u></i>.  GAO talks about the reason for such a severe remedy--the potential for injury to the public interests when the K’g process is compromised. <u>PRESERVE INTEGRITY OF PROCESS</u>.  GAO also held that Kr need not be convicted of criminal conduct for this situation to exist.  Gov’t need not suffer harm.  <br>In this case, GOVT didn’t find out about misrepresentation until after performance on the K began.  K-OR actually had the nerve to ask for an EA, based on a differing site condition.    <br><br><br>
		 
	
	 
		 Size Representation
		 Size Representation     
		 <br>
		 
	
	 
		 Size Status Protests
		 Size Status Protests  13 CFR 121.1001-1103What is it?  Protest that apparent winning offeror is NOT “Small” Who may protest? Offeror, KO, SBA  
		 1.  We have been talking about HOW an offeror “self-certifies” that it is a “small business” by noting that on the solicitation (in the “Reps and Certifications” section, normally Section K.<br><br><b><u>READ SLIDE</u></b>.<br><br>3.<b>  </b><b><u>Size Status Protest</u></b>: where an offeror, KO or SBA does not believe an offeror is “small” under the SB Act.<br><br>4.<b>  </b><b><u>Who can protest?</u></b> <br>   a.  <b><u>Offeror</u></b><b><u>, KO, or SBA</u></b><b> may challenge a small business certification</b><br><br>5.<b>  ”</b><b><u>Size Protests” are timely if they are received by the KO W/I:</u></b><b></b><br><b>   </b>a.  <u>5 business days of bid opening or </u><br>     b.  <u>5 days AFTER the date protestor knew of proposed </u><u>awardee’s</u><u> identity.  </u><br><u></u><br>   **<u>A KO’s challenge is always timely.</u><br><u></u><br><b>DON’T READ:</b><br><b>Neither the FAR nor the SBA require recertification of SMALL BUSINESS STATUS prior to exercising option. BUT KO can require it at their discretion and KO can also request recertification prior to awarding task or delivery order.</b><br>
		 
	
	 
		 Size Status Protests (Cont.)
		 Size Status Protests (Cont.)  When is the protest timely? Protest to KO within 5 business days AFTER bid opening OR notice of awardAlways timely if filed by SBA or KO.Where does the protest get sent?To the KO  
		 <b><u>Unhappy </u></b><b><u>offeror</u></b><b><u> submits size protest (arguing that apparent winner is NOT “Small”) to KO w/</u></b><b><u>i</u></b><b><u> </u></b><br><b>   </b>a.  <u>5 bus. Days</u> <b><i>AFTER bid opening</i></b> OR <br>    b.  <u>5 Bus Days</u> <b><i>AFTER notice of award</i></b> (in Neg. procurement)<br><br>2.  <b><u>KO MUST forward SB size protest to SBA </u></b><b><u>Govt</u></b><b><u> Contracting Area Office—</u></b><b><i><u>Even</u></i></b><b><u> </u></b><b><i><u>if Protest is Late.</u></i></b><br><b><i></i></b><br><b><u>KO must withhold award</u></b><b>:</b><br><b>   </b>a.<b>  </b>Unless SBA decision received by KO within 10 bus. Days (after SBA’s receipt of Size Status Protest) OR<br><br>    b.  Unless <u>urgency or to protect the public interest</u><br><br><b>If KO does NOT Receive SBA response w/I 10 bus days, then the KO MAY award w/o regard to SIZE STATUS protest.</b><br>(g) <i>Results of an SBA Size Determination.</i><br>(1) A contracting officer may<br>award a contract to a protested concern<br>after the SBA Area Office has determined<br>either that the protested concern<br>is an eligible small business or has<br>dismissed all protests against it. If<br>OHA subsequently overturns the Area<br>Office’s determination or dismissal, the<br>contracting officer may apply the OHA<br>decision to the procurement in question.<br>(2) A contracting officer shall not<br>award a contract to a protested concern<br>that the Area Office has determined<br>is not an eligible small business<br>for the procurement in question.<br>(i) If a contracting officer receives<br>such a determination after contract<br>award, and no OHA appeal has been<br>filed, the contracting officer shall terminate<br>the award.<br>(ii) If a timely<b></b><br>
		 
	
	 
		 
		  What happens next? KO then: Forwards to SBA Area Office, and Withholds award For 10 business days  or Until SBA makes determination (whichever occurs 1st … sort of…)  Size Status Protests (Cont.) 
		 <b><u>Unhappy </u></b><b><u>offeror</u></b><b><u> submits size protest (arguing that apparent winner is NOT “Small”) to KO w/</u></b><b><u>i</u></b><b><u> </u></b><br><b>   </b>a.  <u>5 bus. Days</u> <b><i>AFTER bid opening</i></b> OR <br>    b.  <u>5 Bus Days</u> <b><i>AFTER notice of award</i></b> (in Neg. procurement)<br><br>2.  <b><u>KO MUST forward SB size protest to SBA </u></b><b><u>Govt</u></b><b><u> Contracting Area Office—</u></b><b><i><u>Even</u></i></b><b><u> </u></b><b><i><u>if Protest is Late.</u></i></b><br><b><i></i></b><br><b><u>KO must withhold award</u></b><b>:</b><br><b>   </b>a.<b>  </b>Unless SBA decision received by KO within 10 bus. Days (after SBA’s receipt of Size Status Protest) OR<br><br>    b.  Unless <u>urgency or to protect the public interest</u><br><br>(3) If SBA does not issue its determination within 15 business days (or request an extension that is granted), the contracting officer may award the contract if he or she determines in writing that there is an immediate need to award the contract and that waiting until SBA makes its determination will be disadvantageous to the Government.<br><br><b>BUT- 13 </b><b>CFR</b><b> 1009(g)(2)(1)- shall terminate if receive notice of other than small after award</b><b></b><br>
		 
	
	 
		 Size Status Protest APPEALS
		 Size Status Protest APPEALS  Can protester appeal SBA Decision on Size Status Protest? Yes, to SBA’s Office of Hearings & Appeals (OHA), KO does NOT withhold award Not to GAO Also to COFC, but Std of Review = Arb/Capricious or Abuse of discretion  
		 1.  READ Slide.<br><b></b><br><b>2. SBA Area Office decisions (on Size Status protests) may be appealed to Office of Hearings and Appeals (</b><b>OHA</b><b>) (in DC)</b><br><b></b><br><b>3.  GAO does not review size protests (or </b><b>NAICS</b><b> code determinations).</b><br><b></b><br><b>4.  </b><b>COFC</b><b> will review, but Courts will not overturn unless arbitrary or capricious, abuse of discretion</b><br><br>DON’T READ:<br><b><i>Post-award protests</i></b> <b>GENERALLY</b> have no effect on the current contract (but be aware that in one case, the GAO held that a post-award protest was timely because the acquisition procedure did not require notification to offeror and offeror protested within 5 days)<br><br>Note that Gov’t must notify unsuccessful small business offerors of apparent awardee prior to awardi contract set-aside for small business.<br>
		 
	
	 
		 Certificates of Competency
		  Certificates of
Competency FAR 19.6 
		 Let’s move to another area of concern with small businesses--certificates of competency.  <br><br>ON EXAM!<br>
		 
	
	 
		 What is it?
		 What is it? A Certificate of Competency (COC) is a formal SBA determination of a small business’ Responsibility 
(with regard to a specific contract).APPLIES WORLD WIDE 13-7 
		 1.  The KO MAY use a Certificate of Competency (COC) in the <b><i>responsibility determination</i></b>.  <b>As you recall, the KO must find the Kr “responsible” before KO can award a K. </b> <br><br>2.  If a KO believes that the potential <b>(SB) awardee is </b><b><u>not responsible</u></b>, she <b><u>MUST</u></b> refer the matter to the <b>SBA Contracting Area Office</b>.<br><br><br>______________________________<br>DON’T READ:<br>3.  <b><u>Sealed Bidding</u></b>: This is the circumstance when KO MUST always make “responsibility” determination<br><br>4.  <b><u>Neg Procurements:</u></b>  No “responsibility” determination; use eval factors instead: but when eval causes elimination for “responsibility-type” reasons, SB can apply for COC.        <br><br>
		 
	
	 
		 COC and Responsibility
		 COC and Responsibility Adequate resourcesCapable of complying Satisfactory performance recordHave a satisfactory record of business integrity and ethics; Have the necessary organization, experience, accountability measures(FAR 9.104) 
		 <b>This definition Straight Out of Your Deskbook.</b><br><b></b><br><b>READ.</b><br>
		 
	
	 
		 
		 KO finds ‘winning’ SB “not responsible” KO shall notify SBA of “not responsible” determination                                                                                                                                                                                                                                                           Burden is on contractor to apply to SBA for the COC SBA evaluates application and either issues Certificate or does not                                                                                                                                                                                                                                                                   How Does it Work? 
		 1.  <b><u>READ SLIDE</u></b><br><b><u></u></b><br>2.  <b>So, SBA issues a </b><b>COC</b><b> ONLY if it finds the </b><b>offeror</b><b> is “Responsible.”</b><br><b></b><br>3.  This is not an automatic process, however. <b>Burden is on the </b><b><u>Kr</u></b><b> to apply for the </b><b>COC</b><b>.</b><br><b>FAR 19.602-2(a) requires the SBA to inform the small business of the KO’s determination, and offer an opportunity to apply for a </b><b>COC</b><b>.</b><br><b>NOTE: whenever a KO finds a SB “NOT RESPONSIBLE,” the KO MUST forward matter to SBA.  BUT: Kr MUST request the </b><b>COC</b><b>…or else SBA won’t issue one.</b><br><b></b><br><b>4.  IF SBA issues </b><b>COC</b><b>, that </b><b>COC</b><b> is CONCLUSIVE on all responsibility issues.</b><br>
		 
	
	 
		 
		  KO waits 15 business days for SBA decision (or longer if KO/SBA agree)If no SBA decision, then KO “SHALL” award K to another offeror ORIf SBA DOES NOT issue a certificate, then KO MAY NOT award K to that offeror—b/c not responsible                                                                                                                                                                                                                                                   What Does KO Do?  
		 1.  If the SBA does not issue a COC w/in 15 business days, the KO “SHALL” award to <b><i><u>another </u></i></b><b><i><u>offeror</u></i></b>.  FAR 19.602-4(c) [Presumes that the KO was “right” in that the suspect Offer NOT Respon.]<br><br>2.  “Shall v may” --although the FAR uses the term “shall”--there is an element of discretion for the KO, who may continue to wait for SBA’s decision prior to awarding.  <br><br><b>3.  A </b><b>COC</b><b> is </b><b><u>conclusive</u></b><b> to all elements of responsibility</b>.  If the SBA issues the COC--the KO MAY NOT find the Kr “Not Responsible.”  <b><i><u>XXXXXXX</u></i></b><b><i><u> TEST QUESTION</u></i></b><br><b></b><br><b>4.  </b><b><u>See </u></b><b><u>UAV</u></b><b><u> Sys. case in </u></b><b><u>para</u></b><b><u> 7 of page 9 of outline</u></b><b>.   </b><br><b>KO found </b><b>UAV</b><b> was deemed “Not Responsible”</b><br><b>UAV</b><b> then asked SBA for </b><b>COC</b><b></b><br><b>SBA would NOT issue </b><b>COC</b><b>; </b><br><b>UAV</b><b> makes presentation to SBA &amp; asks SBA to reconsider</b><br><b>SBA says AGENCY would have to request reconsideration</b><br><b>Agency reviews letter from </b><b>UAV</b><b> and declines to request reconsideration of SBA</b><br><b>Then </b><b>UAV</b><b> protested to GAO, but GAO dismissed.</b><br><b>   --GAO will generally NOT review a non-responsibility determination where a SB is concerned since, by law, the SBA (not GAO) has conclusive stat. auth. to det. the responsibility of a SB by issuing or refusing to issue a </b><b>CoC</b><b>.  GAO review is limited to whether denial was in bad faith or made as result of failure to consider vital information bearing on responsibility.  Protester must show agency act with intent to injure the protester.”</b><br><b></b><br><b></b><br><br>
		 
	
	 
		 Result?
		 Result? If SBA DOES issue a certificate, then KO must award to that offeror (provided it is otherwise successful bidder/offeror) SBA’s (NOT KO’s) determination is then CONCLUSIVE on the issue of “responsibility.”  
		 
		 
	
	 
		 Small Business  Contract Set Asides 
		 Small Business 
Contract Set Asides
 
		 <b><u>One primary means that the Small Business Act promotes Small Business is by allowing (and sometimes mandating) SET ASIDES for Small Businesses.</u></b><br><b><u></u></b><br><b><u>“Set Aside”:</u></b> where a procurement (from the acquisition planning standpoint) is reserved ONLY for Small Businesses.<br>    <br>3.  <b><u>Types of Set Asides</u></b>:<br><br>   a.  <b>Mandatory</b> or <b>Discretionary</b><br><b></b><br>  b.<b>  Total or Partial</b><br><br>   c.  May be <b><i>“Competitive”</i></b> (where SBs compete for award) or <b><i>“Sole Source”</i></b> (where a procurement is set aside for just ONE business).<br>
		 
	
	 
		 Small Business Set-Asides
		 Small Business Set-Asides Shall Set Aside. . . .Types of set-asides Limitations 
		 READ SLIDE<br><br>2.  Let’s talk now about <b>when procurements must be set aside for small businesses</b>—<br><br>3.   “Regular” set asides—NOT HUBZone SBs or WOSBs or SDVO SBs, etc.<br><br>4.  We’ll discuss when and <b>how much agency discretion</b> plays into the decision to set aside, the types of set asides, and the limitations on set asides.<br>
		 
	
	 
		 Set-Aside Decision
		 Set-Aside Decision Who decides?    The KO (but discretion limited)What are factors     Potential offerorsFMV  
		 1.  The <b>KO has the discretion </b>as to whether to set aside an acquisition for small businesses.<br><br>2.  BUT:  The KO’s discretion in this area is <b>greatly limited, however, by statute and regulation</b>.  <b>If the KO finds certain</b> <b>requirements, she MUST set aside the procurement</b>.  The discretion comes in when making the required findings.  <br><br><b></b><br>
		 
	
	 
		 Total Set-Aside
		  >$3,000 but < $150,000 (SAT) Automatically set aside for SBs unless KO determines there is not a “reasonable expectation” of receiving:  2 or more offers from “responsible SBs” That are competitive in terms of 
     “price, quality, and delivery” Must document if not set aside FAR 19.502-2(a) & 15 USC 644 Total Set-Aside 13-10 
		 <b>READ SLIDE</b><br><b></b><br><b>Acquisitions between $3 - $100K</b> are automatically set aside<b><u> unless </u></b>the KO reasonably believes two or more small business will <b><u>not be competitive in terms of price, quality and delivery schedule</u></b>.<br><b><u></u></b><br><b>3.  </b><b><u>Statutory basis for this set-aside (15 USC 644j)</u></b><br><b>   </b>a.  “Shall be reserved for small business concerns unless the KO is unable to obtain offers from 2 or more SBs that…”<br>   b.  If a KO awards w/o setting aside, that decision must be justified in the file.  (FAR 19.502-2)<br><br><b><i><u>DON’T READ</u></i></b>:<br>4.  If the KO receives only <b>ONE “acceptable” bid/offer</b>, the KO should make award to that firm. (assuming responsibility satisfied).  (FAR 19.502-2).<br><br><b>5.  If the KO does not receive any acceptable offers,</b> the set aside should be w/drawn and the requirement re-solicited on an unrestricted basis (FAR 19.502-2).<br><br><br><br>
		 
	
	 
		 Total Set-Aside
		  > $150,000 KO SHALL set aside for SBs          when KO reasonably expects that:  Will receive offers from 2 or more responsible SBs; AND Award will be made at “fair              market prices” “Rule of Two” FAR 19.502-2(b) Total Set-Aside  Over
$150,000 
		 1.  In an acquisition <b><u>over $</u></b><b><u>100K</u></b>, <b>the KO MUST set aside if she reasonably expects to receive offers from (1) </b><b><u>2 or more responsible small businesses</u></b><b> and (2) award will be at a </b><b><u>fair market price</u></b><b>.  </b><br><b></b><br><b>2.  KO Must make </b><b>reas</b><b> efforts to determine:</b><br><b>1.  </b><b>FMV</b><b></b><br><b>2.  2 or &gt; </b><b>SBs</b><b> will bid/offer</b><br><br><br><b><i><u>DON’T READ: </u></i></b><br>Unlike with set asides of NMT $3K (19.502-2), for set asides OVER $3K, the FAR does not req. award where the set aside results in only ONE responsible offeror.  <br><br>A determination of price reasonableness for a small business set-aside is within the discretion of a CO, and we will not disturb such a determination unless it <br><br><br>Furthermore, in view of the congressional policy favoring small businesses, contracts may be awarded under small business set-aside procedures to small business firms at premium prices, so long as those prices are not unreasonable. <i>Hardcore DuPont Composites, LLC,</i> B–278371, Jan. 20, 1998, 98–1 CPD para. 28 at 3; <i>Asbestos Abatement of Am., Inc.,</i> B–221891, B–221892, May 7, 1986, 86–1 CPD para. 441 at 4. The determination of whether a small business price premium is unreasonable depends on the circumstances of each case. <i>Division Laundry and Cleaners, Inc., supra,</i> at 2; <i>Olsen </i><i>Envtl</i><i>. </i><i>Servs</i><i>., Inc.,</i> B–241475, Feb. 6, 1991, 91–1 CPD para. 126 at 2–3.is clearly unreasonable. <i>Division Laundry and Cleaners, Inc.,</i> B–311242, May 19, 2008, 2008 CPD para. 97 at 2; <br>
		 
	
	 
		 Multiple Award Contracting
		 FAR 19.502-4  Multiple-award contracts and small business set-asides. At discretion of KOReserve one or more contract awards for any of the small business concerns identified in 19.000(a)(3). Set aside orders placed under multiple-award contracts for any of the small business concerns identified in 19.000(a)(3) (FAR 8.405-5 and 16.505) Multiple Award Contracting 13-30 
		 
		 
	
	 
		 Price Premium?
		 Price Premium? Willing to pay higher pricesHardcore DuPont Composites, B-278371Though can’t be unreasonably higherFact determinationKO discretionGlobal Services Corp., B-400229.2, 27 Jan 20096% not unreasonable under facts 
		 Global Services Corp (GSC), of Favetteville, North Carolina, protests the award of a contract to Assessment and Training Solutions Consulting Corporation (ATSCC), under request for proposals (RFP) No. H92239-07-R-0006, issued by the Department of the Army as a small business set-aside, for medical instructors and administrative support<br>
		 
	
	 
		 Partial Set-Asides
		 Partial Set-Asides  FAR 19.502-3 
		 Other Type of Regular SB Set Asides is Partial Set Asides.<br><br>KO does this when a SB Set Aside is appropriate BUT a TOTAL Set Aside is NOT Appropriate.  FAR 19.502-3<br><br><br><br><b></b><br>
		 
	
	 
		 Partial Set-Asides
		 Partial Set-Asides KO SHALL set aside a portion of an acquisition (not construction) for SBs when:Total set aside not appropriate; ANDAcquisition is severable; ANDAt least TWO SBs expected; ANDAcquisition exceeds simp acq threshold 
		 <b>If a “TOTAL” SB set aside is not appropriate, then a KO may want to do a “PARTIAL” SB set aside</b>.<br><br><u>Conducting a PARTIAL SB set aside is MANDATORY if THESE CRITERIA (listed on the slide) are met.  (See FAR 19.502-3</u>)<br><br><b><u>READ SLIDE</u></b>.<br><br><b><u>Here, an acquisitions is DIVIDED into at least TWO portions (set aside portion and non-set aside portion).  SBs are allowed to participate in the set aside portion</u></b>.<br>______________________<br><b>DON’T READ</b>:<br>PROCEDURES:  1 solicitation (non—set aside portion AND set aside portion).  <br>   a.  Award non-set aside portion first using normal unrestricted contracting procedures.  THEN<br>   b.  Then negotiate with responsible offerors for the set aside portion and award set aside portion IAW factors in solicitation.  If <b>SB does not accept, resolicit set-aside portion alone with small business only.</b><br><br>For process, read next two slides (are hidden)<br>
		 
	
	 
		 Subcontracting
		 Subcontracting FAR 15.304(c)(4)Extent of SDB participation shall be an evaluation factor>$650K ($1.5M if construction) 
		 4) The extent of participation of small disadvantaged business concerns in performance of the contract shall be evaluated in unrestricted acquisitions expected to exceed $650,000 ($1.5 million for construction) subject to certain limitations (see 19.201 and 19.1202).<br>
		 
	
	 
		 Subcontracting Restrictions
		 Subcontracting Restrictions  Rules depend on what the Gov’t is buying (FAR 52.219-14)Services—SB spends 50% of K cost on own employeesSupplies—SB performs 50% of manufacture cost (- materials)Construction—SB performs 15% of K cost (25% for special trade e.g., plumbing or electrical)  
		 *In a <b><u>TOTAL</u></b> SB set aside, the SB Kr is under some limitations (FAR <b>52.219-14</b>).  These rules apply to the SB Kr in sets asides exceeding SAT.<br>**These are Sub Kg rules imposed on the SB Kr regarding Sub Kg that PRIME SB Kr must follow.<br><br>1.  In a <b><i>services contract</i></b>, the SB Prime Kr must spend at least <b>50% of the </b><b><u>cost of K performance for personnel</u></b><b> using its own</b> <b>employees</b><br><b></b><br>2.  In a <b><i>supply contract</i></b><b>,</b> the SB Kr must perform at least <b>50% of the cost of manufacturing (not including the cost of materials)</b>.  Small business non-manufacturers must provide products produced by small businesses, unless the SBA determines no small business produces the item.<br><br>3.  In a <b><i>construction contract</i></b><b>,</b> the SB Kr’s employees must perform at least <b><u>15%</u></b><b> of the cost of contract (no including the cost of materials)</b>.  <br><br>4.  These limitations are in place to <b>ensure that a SB Kr is not a “shell” for a larger</b> business (allowing the large bus to do the work via a sub K).  This goes back to the overall program goal of using the government’s consumer power to support and develop small businesses.<br>
		 
	
	 
		 Sec. 1651 of 2013 NDAA
		 Sec. 1651 of 2013 NDAA Similarly Situated EntitiesIf same category of SB is a sub-KerNot considered as sub-KConsidered as done by prime15 CFR 125.6 and FAR 52.219-14 not yet updated 
		 Amended SBA 15 USC 631 (specifically section 47<br><br>(b) SIMILARLY SITUATED ENTITIES.—Contract amounts expended by a covered small business concern on a subcontractor that is a similarly situated entity shall not be considered subcontracted for purposes of determining whether the covered small business concern has violated a requirement established under subsection (a) or (d).<br>
		 
	
	 
		 Non-Manufacturing Rule
		 Non-Manufacturing Rule 13 CFR 121.406Supply Contracts NAICS – manufacturing or supplyNot wholesale or retailException to the 50% limitMust still provide the goods from another US SBWaiver PossibleBelow $25,000, must be made in USA 
		 (3) The nonmanufacturer rule applies only to procurements that have been assigned a manufacturing or supply NAICS code. The nonmanufacturer rule does not apply to contracts that have been assigned a service, construction, or specialty trade construction NAICS code.<br><br>(4) The nonmanufacturer rule applies only to the supply component of a requirement classified as a manufacturing or supply contract. If a requirement is classified as a service contract, but also has a supply component, the nonmanufacturer rule does not apply to the supply component of the requirement.<br><br>(5) The Administrator or designee may waive the requirement set forth in paragraph (b)(1)(iii) of this section under the following two circumstances:<br>(i) The contracting officer has determined that no small business manufacturer or processor reasonably can be expected to offer a product meeting the specifications (including period for performance) required by a particular solicitation and SBA reviews and accepts that determination; or<br>(ii) SBA determines that no small business manufacturer or processor of the product or class of products is available to participate in the Federal procurement market.<br>(6) The two waiver possibilities identified in paragraph (b)(5) of this section are called “individual” and “class” waivers respectively, and the procedures for requesting and granting them are contained in § 121.1204.<br>(7) Any SBA waiver of the nonmanufacturer rule has no effect on requirements external to the Small Business Act which involve domestic sources of supply, such as the Buy American Act.<br><br>(d)<i>Simplified Acquisition Procedures.</i> Where the procurement of a manufactured item is processed under Simplified Acquisition Procedures, as defined in § 13.101 of the Federal Acquisition Regulation (FAR) (48 CFR 13.101), and where the anticipated cost of the procurement will not exceed $25,000, the offeror need not supply the end product of a small business concern as long as the product acquired is manufactured or produced in the United States, and the offeror does not exceed 500 employees. The offeror need not itself be the manufacturer of any of the items acquired.<br>(e) These requirements do not apply to small business concern subcontractors.<br><br>
		 
	
	 
		 Non-Manufacturing Rule
		 Non-Manufacturing Rule RequirementsOnly applies if less than 500 employeesPrimarily engaged in retail or wholesaleNormally sell type offeredTakes ownership of items with own personnel, equipment, or facilities 
		 
		 
	
	 
		 Small Disadvantaged Businesses
		 Small Disadvantaged Businesses 
		 1.  <b><u>We have just finished talking about </u></b><b><i><u>“REGULAR SB SET ASIDES.”</u></i></b><br><i></i><br><u>Now </u><b><u>let’s talk about a subset of the small business program--the small disadvantaged</u></b><u> business programs</u>.<br><br>	a.  BTW, there are SET ASIDES for SDBs too.  <br><br>	b.  I’ll discuss the programs and how they work, and then we’ll talk about ONE case challenging the constitutionality of these programs.  <br><br><u>One type of SDB Program is the “8(a)” Program.  </u><br><u></u><br>	a.  <u>SDB and 8(a) are not synonymous</u> <br>	b.  <u>8(a) is a business development and assistance program to help SDBs, but all SDBs are NOT in the 8(a) program</u>.  <br>	c.  Many benefits come from being in the 8(a) program, but SDBs that are not in the program still get substantial benefits.<br><br>4.  <b><u>We will focus </u></b><b><i><u>FIRST</u></i></b><b><u> on 8(a) SDB Program.</u></b><br>
		 
	
	 
		 SBA 8(a) Business Development
		 SBA 8(a) Business Development FAR Subpart 19.8For the Benefit of Socially and Economically Disadvantaged SBs SBA selected for admission into the 8(a) Program (not self-certified)Statutory Goal 5% (of value of all prime and subcontract awards)Set-Asides Authorized—Not mandatory 13-13 
		 1.  READ Slide.<br> <br>Some Bckgrd info for Slides:<br><br>2.  The Statutory Goal from 15 USC 644.  Goal is 5% of the total value of all fed Ks should be awarded to SDBs.<br><br>3.  The SBA <b>8(a) program</b> is a<u> program</u> to benefit <b>businesses controlled by Socially AND Economically disadvantaged individuals</b>.  The term 8(a) comes from the section of the Small Business Act that sets out this program<br><br>4.  In the next few slides we’ll go over the program--who qualifies, what types of procurements are suitable, and the resulting contracting arrangement<br><br>
		 
	
	 
		 8(a) Eligibility Requirements
		 8(a) Eligibility Requirements SB Must Be 51% Owned and controlled by Socially AND Economically disadvantaged (SBA decides)Socially DisadvantagedCertain groups- rebuttable presumption of “Socially Disadvantaged”— 13 CFR 124.103Preponderance of the evidenceEconomically Disadvantaged:Net worth < $250K* to be admitted         		     < $750K* for continued eligibility 13 CFR 124.101 - 124.112 
		 In order to participate in the 8(a) program, a SB <b>must be </b><b><u>Small</u></b>, <b><u>AND</u></b> it must be <b><u>51% owned</u></b> by individuals who qualify as <b><u>socially and economically disadvantaged</u></b><b> </b>(13 C.F.R. 124).   <br><br>“<b><i>Socially Disadvantaged</i></b>” = individuals who have been “subjected to racial or ethnic prejudice or cultural bias w/i Am. Society b/c of their identities as mbs of groups w/o regard to individual qualities.”  The SBA has <b>some groups</b> that are <b><i>presumptively</i></b><b> SOCIALLY disadvantaged</b>:  Black, Hispanic, Asian Pacific, Subcontinent Asian, Native Americans (includes American Indians, Eskimos, Aluets, Native Hawaiians) and others.<br>          a.  Individual <b>not a </b><b>mbr</b> of one of the presumptive groups may still fall within the program by showing by <b>preponderance of evidence he meets the criteria for SOCIAL DISADVANTAGE.</b><br><br>3.  “<b><i>Economically disadvantaged</i></b>” = individual whose ability to compete is impaired due to <b>diminished credit capital and credit opportunities as compared with similar businesses not socially disadvantaged</b>.<br><br>     a.  For “Ec Disadvantage,” SBA considers factors such as:<br>Personal income for last two years;<br>Personal Net worth<br>Financial condition of applicant as compared to the financial profiles of small businesses in the same primary NAICS<br>     b.  To qualify for 8(a) program, <b>individual’s net worth must be LT $</b><b>250K</b>.  For<b> continued </b>eligibility, <b>net worth must be LT $</b><b>750K</b><b>.</b><br><br>4.  SBA determines eligibility for the program<br><br><b></b><br>
		 
	
	 
		 8(a) Eligibility Requirements
		 8(a) Eligibility Requirements Other RequirementsSB Must have “potential for success”Been in the industry for 2 yearsSB Must have an approved business plan9 Year term Only time only individual eligibilityProtests- FAR 19.305Must be eligible for awardOnly size, not status (13 CFR 124.517) 13-18 
		 <b>READ SLIDE</b><br>
		 
	
	 
		 
		 Agency offers SBA opportunity to participate in 8(a) acquisitionSBA awards a SOLE SOURCE K to an 8(a) SDB or COMPETES K among 8(a) firmsDOD-SBA Partnership AgreementDOD awards, not SBA  How an 8(a) Acquisition Works? 
		 READ SLIDES<br><br>2.  Agency decides an acquisition is suitable for an 8(a) contract and offers to SBA  <b>FAR 19.804.1</b><br><b></b><br>If SBA accepts, either the SBA or the agency may choose a Kr, or compete the requirement.  SBA then awards to Kr.  <br>   a.  Smtms in my practice, the SB specialist would have an 8(a) Kr in mind when she offered the procurement to the SBA, the SBA could then decline or accept.  Another way that this smts works is the SBA will send a letter to the agency telling them of an 8(a) contractor and soliciting Ks on that Kr’s behalf--asking the agency to consider awarding upcoming requirements to this Kr.  <br><br>3.  So, SBA MAY award to 8(a) firm on a sole source basis if NOT meet criteria above (i.e. (1) expect only ONE eligible 8(a) Kr or (2) LT $5.5 M).  FAR 19.805-1<br><br>4.  If less than these competitive thresholds, SBA, or DoD typically awards <b><i>SOLE SOURCE (NO Competition).             </i></b>FAR 19-805(1)(d).  <br>								<b><u>HOT TOPIC</u></b><br><br>Exceptions to competition above the threshold for an <b>Indian tribe or Alaska Native Corporation or (new) native </b><b>Hawaain</b><b> corporations (FAR 19.805-1b, thanks to Sen. Sevens)</b> and if only one 8(a) can reas. offer at FMP  -  <b><i>Therefore no cap on Sole source awards in these cases</i></b><br> and no aggravating affiliates   Also applies to Native American Indian tribes<br><br><br><br><br>
		 
	
	 
		 8(a) Business Development
		 Sole Source $6.5 million manufacturing$4 million all other (service, construction)Competitive above those amountsANCs, Indian Tribes, NHOsNo limit on sole source, butJ&A above $20 million (FAR 6.303-1(b)) 8(a) Business Development 
		 
		 
	
	 
		 HUBZone (Historically Underutilized Business Zone);   
		 HUBZone
(Historically Underutilized Business Zone); 

 13-24 
		 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
		 
	
	 
		 
		 Purpose  to provide assistance to:Qualified small business concerns located inHistorically underutilized business zonesSuch as:Qualified census tract orQualified non-metro counties orIndian reservation orBase closure area orRedesignated area HUBZones  - Details
 15 U.S.C. § 632 / FAR 19.13  
		 1.  A HUBZone may be one of the following:<br><br>a.  <b>A qualified census tract.</b> The definition for Qualified Census Tract is based on an Internal Revenue Service provision for the low income housing tax credit program that is developed in conjunction with the U.S. Department of Housing and Urban Development (HUD). The Secretary of HUD designates Qualified Census Tracts by a notice published periodically in the Federal Register. The most recent notice based on the results of the 2000 census data collection appeared December 12, 2002, and were represented on the HUBZone mapping system on May 19, 2003. (11,600 TOTAL in U.S.).<br><br>Information on how data is compiled for the Qualified Census Tracts designation is available on the web at http://qct.huduser.org<br><br><br><b>  b.  A qualified county.</b> The definition for qualified county is any county that, based on the most recent data available from the U.S. Census Bureau, is not located in a metropolitan statistical area and in which the median household income is less than 80 percent of the median household income for the entire non-metropolitan area of a state and/or any non-metropolitan county that, based on the most recent data available from the Bureau of Labor Statistics (BLS), has an unemployment rate that is not less than 140 percent of the statewide average unemployment rate. (1,200 TOTAL in U.S.).<br><br>Information on decennial census data used to determine the household income is available on the web at http://www.census.gov/main/www/cen2000.html.<br><br>Information in the local employment data used to determine the unemployment element is available on the web at http://www.bls.gov/lau/home.htm#data<br><br><br><b>  c. A qualified Indian reservation.</b> The definitions for qualified Indian reservations, which include lands covered by the phrase 'Indian Country,' are those established and used by the Bureau of Indian Affairs. There is one exception, which applies to portions of the state of Oklahoma where HUBZone is using a definition arrived at by the Internal Revenue Service. (EXCEEDS 340 TOTAL in U.S.).<br><br>Information on Native American reservations and related information is available on the web at http://www.doi.gov/bureau-indian-affairs.html.<br><br><br><br><br>
		 
	
	 
		  Charlottesville HUBZONE
		 
Charlottesville HUBZONE  
		 
		 
	
	 
		 HUBZone Acquisition Perks 
		 HUBZone Acquisition Perks
 Full and Open (using price pref.)Apply additional 10% price preference to acquisitions > SAT to non-HUBZone offerors.  Competitive Set Asides (only HUBZone SBs can make offers):If above micropurchase threshold and KO expects 2 or more HUBZone offerors at fair market prices.Sole Source: Discretionary where only one and under $4M ($6.5M for manuf.) 
		 1.  READ SLIDE<br><br><b><u>F&amp;O:</u></b><br>   a.  &gt; SAT: Here all responsible offerors may compete, BUT HUBZONE offerors benefit in that NON-HUBZONE offerors have a 10% price preference added to offer. <br><br><b><u>“Competitive” Set asides</u></b>:<br>   a.  Mandatory to set aside for ONLY HUBZONE SBs if (1) &gt;SAT, (2) expects 2 or more HUBZONE offerors, and (3) FMP.<br>   b.  Discretionary set aside for ONLY HUBZONE SBs if &gt; micropurchase but LT SAT.<br><br><b><u>Sole Source HUBZONE Set Aside</u></b>:<br>   a.  May award sole source IF: (1) only ONE HUBZONE K can perform and (2) not MT $5.5 M (manufacturing) or $3.5M (other NAICS codes).<br><br>
		 
	
	 
		 
		 13 CFR 126.103 and FAR 19.1303 “Small Business” Under SBA Size StandardsPrincipal Office Located in a HUBZone35% of employees reside in HUBZoneMust be 51% owned and controlled by one or more US citizens or other qualifying organizations (ANC and tribal)SBA must “certify” business as HUBZone SBNo Self-CertificationGoal ≥ 3% of all prime awards HUBZone Requirements 
		 READ SLIDE<br><br>Additional Info:<br><b>Q3. How does a firm qualify for this program?</b><br><br><b>A3. </b>To qualify for the program, a business must meet the following criteria: <br>It must be a small business by SBA size standards; <br>Its principal office must be located within a HUBZone, which includes lands on federally recognized Indian reservations; <br>It must be owned and controlled by one or more U.S. citizens (N.B.-this means any level of ownership in an applicant small business by another company would result in a decline). Approved ownership can also be by a Community Development Corporation or Indian tribe; and <br>At least 35% of its employees must reside in a HUBZone.<br><br><br><b>principal office?"</b><br><br><b>A6. </b>It’s the location where the greatest number of employees at any one location actually perform their work, except for construction and service industries, which have exemptions based on their occasional need to assign employees at the contract location. Notice that the �principal office� definition can mean something very different from a company�s headquarters. <br>
		 
	
	 
		 Explo Systems Inc.
		 Explo Systems Inc. GAO sustained a protest where the Army failed to apply the 10% price preference during its tradeoff analysis.  See Explo Systems Inc., B-404952.2, July 16, 2011.  
		 
		 
	
	 
		 Service Disabled Veteran Owned  
		 Service Disabled Veteran Owned

 
		 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
		 
	
	 
		 Service-Disabled Veteran Owned SB
		 Service-Disabled Veteran Owned SB  13-23 FAR 19.14Set-Asides (Competitive for SDVOSBs) IF:Expect 2 or more SDVOSBC; andFair Market PriceSet-asides (Sole Source) IF:Only 1 available and award less than  $4M / $6.5M No Price Preference AuthorizedGoal: 3% of value of prime & sub Ks 
		 1.  <br>
		 
	
	 
		 Women-Owned Small Businesses  
		 Women-Owned Small Businesses

 
		 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
		 
	
	 
		 Women Owned SB – FAR 19.15
		 Women Owned SB – FAR 19.15 Created in 2000Women Owned Small Businesses (WOSB) and Economically Disadvantaged Women Owned Small Businesses (EDWOSB) as determined by criteria in 13 CFR 127SBA determines certain NAICS codes are underrepresentedhttp://www.sba.gov/WOSB  13-24 
		 <b>Women Owned</b> – 5% statutory Goal  -No requirements other than subcontracting plans and eligibility<br>2000 SB Reauthorization Act allows agencies to set-aside provisions for women owned SDB, but SBA has not yet identified industries in which women are under represented (which the Act requires)<br><br>Mar 21 2007 GovExec.com article<br>A Small Business Administration official said Wednesday that progress is being made to implement a federal contracting program for women-owned businesses, even as House Democrats took the agency to task for dodging its legal obligations to implement it. <br>SBA Deputy Administrator Jovita Carranza testified at a House Small Business Committee hearing that delays in implementing the Women-Owned Small Business Federal Contracting Program stem from concerns that guidelines be written in such a way that they stand up to legal scrutiny. The program was authorized in the 2000 Small Business Reauthorization Act, and would let agencies restrict some contract awards to woman-owned firms. <br>"The women's program has made gains as relates to our traction, our progress," Carranza told lawmakers, adding, "Have we met our goals? No." She said a study on implementing guidelines, performed by RAND Corp., should be published in April. The program will be up and running later this year, she said. <br>The rule-making process for the program has lasted years. After the National Academies of Science rejected SBA's first attempt at drafting implementing guidelines in early 2005, the U.S. Women's Chamber of Commerce in November of that year won a lawsuit charging that the government was dragging its feet. <br>"SBA has been, and remains, committed to implementing the statutorily mandated set-aside for women-owned businesses, but doing so in a way that would be upheld by the courts as constitutionally valid," Carranza told lawmakers. <br>According to an SBA fact sheet, if the agency is not careful, "it would inevitably face lawsuits that could freeze the program." The fact sheet essentially accepted that the delay resulted in lost contracting opportunities for women-owned small businesses. <br>In a statement, Rep. Bruce Braley, D-Iowa, charged that if agencies had met a governmentwide target of awarding 5 percent of federal contracts to women-owned small businesses, these firms would have received an additional $5.2 billion in 2005 and more than $27 billion over the past five years. <br><br><br>In Summer 2005, the <b>National Gay and Lesbian Chamber of Commerce</b> (NGLCC) and the Department of the Interior signed a MOU intended to increase opportunities for lesbian, gay, bisexual and <b>transgender</b> owned businesses.<br>	source:  The Gov’t Contractor, vol 47, no. 24 (June 22, 2005)<br><br>[see also FAR 26]<br><br>Remember:  <b>"</b><b><i>A democracy cannot exist as a permanent form of government.  It can only exist until a majority of voters discover that they can vote themselves largess</i></b><b><i><br></i></b><b><i>out of the public treasury and then they will continue to elect the politicians promising the most.  And the end result will be a fall of that democracy due to economic ruin and chaos."</i></b><b><i><br></i></b><b><i></i></b><br>		-- Alexander Fraser Tyler, 1770		     <br>               <u>The Decline and Fall of the Athenian Republic</u><br>
		 
	
	 
		 Women Owned SB – FAR 19.15
		 Women Owned SB – FAR 19.15 For those NAICS codes, a KO may restrict competition to EDWOSB concerns or qualified WOSBs if:2 or more WOSB or EDWOSB concerns will submit offers; Fair and reasonable priceSec. 1697 in 2013 NDAA removed $ limitation13 CFR 127No Sole Source awards! 
		 <b>Women Owned</b> – 5% statutory Goal  -No requirements other than subcontracting plans and eligibility<br>2000 SB Reauthorization Act allows agencies to set-aside provisions for women owned SDB, but SBA has not yet identified industries in which women are under represented (which the Act requires)<br><br>Mar 21 2007 GovExec.com article<br>A Small Business Administration official said Wednesday that progress is being made to implement a federal contracting program for women-owned businesses, even as House Democrats took the agency to task for dodging its legal obligations to implement it. <br>SBA Deputy Administrator Jovita Carranza testified at a House Small Business Committee hearing that delays in implementing the Women-Owned Small Business Federal Contracting Program stem from concerns that guidelines be written in such a way that they stand up to legal scrutiny. The program was authorized in the 2000 Small Business Reauthorization Act, and would let agencies restrict some contract awards to woman-owned firms. <br>"The women's program has made gains as relates to our traction, our progress," Carranza told lawmakers, adding, "Have we met our goals? No." She said a study on implementing guidelines, performed by RAND Corp., should be published in April. The program will be up and running later this year, she said. <br>The rule-making process for the program has lasted years. After the National Academies of Science rejected SBA's first attempt at drafting implementing guidelines in early 2005, the U.S. Women's Chamber of Commerce in November of that year won a lawsuit charging that the government was dragging its feet. <br>"SBA has been, and remains, committed to implementing the statutorily mandated set-aside for women-owned businesses, but doing so in a way that would be upheld by the courts as constitutionally valid," Carranza told lawmakers. <br>According to an SBA fact sheet, if the agency is not careful, "it would inevitably face lawsuits that could freeze the program." The fact sheet essentially accepted that the delay resulted in lost contracting opportunities for women-owned small businesses. <br>In a statement, Rep. Bruce Braley, D-Iowa, charged that if agencies had met a governmentwide target of awarding 5 percent of federal contracts to women-owned small businesses, these firms would have received an additional $5.2 billion in 2005 and more than $27 billion over the past five years. <br><br><br>In Summer 2005, the <b>National Gay and Lesbian Chamber of Commerce</b> (NGLCC) and the Department of the Interior signed a MOU intended to increase opportunities for lesbian, gay, bisexual and <b>transgender</b> owned businesses.<br>	source:  The Gov’t Contractor, vol 47, no. 24 (June 22, 2005)<br><br>[see also FAR 26]<br><br>Remember:  <b>"</b><b><i>A democracy cannot exist as a permanent form of government.  It can only exist until a majority of voters discover that they can vote themselves largess</i></b><b><i><br></i></b><b><i>out of the public treasury and then they will continue to elect the politicians promising the most.  And the end result will be a fall of that democracy due to economic ruin and chaos."</i></b><b><i><br></i></b><b><i></i></b><br>		-- Alexander Fraser Tyler, 1770		     <br>               <u>The Decline and Fall of the Athenian Republic</u><br>
		 
	
	 
		 Small Business Policy Overseas
		 Small Business Policy Overseas FAR 19.000(b):  	“This part, except for subpart 19.6 (certificate of competency and determinations of responsibility), applies ONLY in the United States or its outlying areas.” Latvian Connection, B-408633 (Sep. 18, 2013) – set-aside requirements inapplicable overseas.   
		 “Outlying areas” defined in FAR Part @ to include Puerto Rico, Marianas, Am. Samoa, Guam, Johnson Atoll and some other islands.<br><br>Query whether it applies to purchases made by KOs overseas from companies in the US?  Unclear, but in practice, most contracting offices overseas do not apply FAR part 19 overseas.<br><br>FAR 19 includes set-asides, SDB, SDVO, HUBZONE, womwn owned, SDB<br>
		 
	
	 
		 Mentorship Protégé 
		 Mentorship Protégé  13 CFR 124.520(b) and DFARS 219.7100Mentor- BBProtégé- SBMentor may own up to 40%Sec. 1641 of 2013 NDAA- Authorized for all agencies 
		 
		 
	
	 
		 Other Socioeconomic  Programs
		 Other Socioeconomic 
Programs 
		 <br>
		 
	
	 
		 Randolph Sheppard Act  20 U.S.C. §107 – 107f
		 Randolph Sheppard Act 
20 U.S.C. §107 – 107f Don’t confuse with JWOD (Ability One)From 1936, this act has given a preference to blind vendors in federal buildingsExpanded to include all ‘vending facilities’ which includes not only machines, but cafeterias, snack bars, etc.Includes mess halls, even Burger KingState licensing agencies 30-31 
		 <b><u>MOVE AHEAD TO PAGE 35</u></b>.  <br>1.  <b><u>Passed in 1936 to provide employment opportunities for the blind</u></b>.<br><br><b><u>1974 amendments expand to give preference for vending machines, and “Vending Facilities” and require agency ensure, whenever practical, that at least one blind vendor operates a vending facility on all federal property</u></b>.  <br>   a.  But “blind vendors” must be “licensed by state agency.”  Owned by blind, competitive price.<br><br>3.  <b><u>Mess halls included in definition of “cafeteria</u></b>” -  NISH v. Cohen, 247 F.3d.197 (4th Circ. 2001)<br><br><b><u>DOD steps</u></b>: <br>   a.  Blind vendor must be “licensed” by SLA<br>   b.  SLA must affirmatively ask DOD and receive a “permit” to operate (from DOD level).<br>   c.  Per DODD 1125.3, in evaluating offers, “give a priority” to blind vendors in operating “vending facilities.”<br><br>DON’T READ:<br> Separate, but related, is the Javits-Wagner O’Day Act, 41 USC 46-48c.  Established a Committee to provide training and employment opportunities for persons who are blind or severely disabled.  <br>Committee publishes a procurement list consisting of commodities and services it considers suitable for gov’t purchase from qualified non-profit agencies for the blind and severely handicapped.  <b>JWOD requires the </b><b>gov’t</b><b> purchase supplies and services on the Procurement List , at prices established by the Committee,</b> from JWOD participating non-profit agencies, if they are available within the time period required.<br><br><br>
		 
	
	 
		 Ability One
		 Ability One 41 USC 8501-506; 41 CFR 51-1, et seqJWOD- Committee for the Purchase From People Who Are Blind or Severely DisabledProcurement List- Qualified nonprofit agenciesEmploy Blind or severely disabledCan place requirements within Ability One Program 
		 Systems Application &amp; Technologies, Inc. (“SA-TECH”) is the incumbent contractor for the Army for “Operation and Maintenance of the Multipurpose Ranges and Facilities Services” at the Yakima Training Center (“YTC”), in western Washington state. The YTC is used as a training area for large-scale military maneuvers involving heavy wheeled and tracked vehicles, including tanks and long-range weapons.<br>While the re-targeting and repair does not take place during live fire, it is hazardous work, in part, because of the risk of encountering unexploded ordinance and because the contractor is responsible for cleanup and disposal of any hazardous and toxic waste. The site is in a remote desert area. The closest hospital is 30 miles away. There is no public transportation to the site. All the current job descriptions require that employees be able to drive, lift up to 100 pounds, engage in strenuous physical exertion during stressful conditions, and be<br>available 24 hours a day.<br>
		 
	
	 
		 Ability One
		 Ability One 41 USC 8503(a) proper suitability assessment Systems Application and TechnologyCOFC- 12-526CCommittee added range operations to Procurement List 
		 Systems Application &amp; Technologies, Inc. (“SA-TECH”) is the incumbent contractor for the Army for “Operation and Maintenance of the Multipurpose Ranges and Facilities Services” at the Yakima Training Center (“YTC”), in western Washington state. The YTC is used as a training area for large-scale military maneuvers involving heavy wheeled and tracked vehicles, including tanks and long-range weapons.<br>While the re-targeting and repair does not take place during live fire, it is hazardous work, in part, because of the risk of encountering unexploded ordinance and because the contractor is responsible for cleanup and disposal of any hazardous and toxic waste. The site is in a remote desert area. The closest hospital is 30 miles away. There is no public transportation to the site. All the current job descriptions require that employees be able to drive, lift up to 100 pounds, engage in strenuous physical exertion during stressful conditions, and be<br>available 24 hours a day.<br><br>“Mr. Bartalot explained that to AbilityOne severely handicapped meant a person with functional limitations that made them not commercially employable.”<br><br>It is of particular concern to the court that the individual at the Army whose responsibility it was to protect the Army’s interests showed an inclination to accept creative applications of the term “severely disabled,” AR 856, 1509, and seemed more eager to promote AbilityOne in general and Skookum in particular than to address the serious misgivings being raised. In<br>
		 
	
	 
		 Buy American Act 41 U.S.C. 8301-8305
		 Buy American Act
41 U.S.C. 8301-8305   
		 1.  The BAA is another program where the government is using it’s consumer power to influence the economy.<br><br>2.  Establishes general preference for acquisition of DOMESTIC “articles, materials, and supplies” when they are <b><u>for public use in US</u></b><b>.  41 USC 10a-d</b><br><b></b><br>3.  The BAA is a <b>“protectionist” program</b>--it was signed in 1933 and designed to <b>protect American manufacturing workers</b><br><b></b><br><b></b><br><br>
		 
	
	 
		 Function of BAA
		 Function of BAA  May only acquire:  “Manufactured Domestic End Products” and components… and construction material… and its progeny includes food, clothing, specialty metals… which includes things like, steel, and things made from steel…  13-37 
		 1.  The BAA can be a bit confusing and complicated--but let’s take a broad brush <b>look at the</b> <b>purposes and exceptions</b><br><br>As I mentioned, as protectionist program, the <b>BAA creates a preference for domestic</b> <b>products/services</b>.   In fact, the general rule is that agencies may only acquire domestic end items.  <br>   a.  However, unless a statute specifically prohibits the purchase of foreign end items, the KO MAY NOT reject an offer including foreign end items as non-responsive.   This is because of all the exceptions, which we’ll talk about shortly.<br><br>3.  Separate provisions for supply and construction contracts, but both do same thing.  Terms change and juncture in process changes<br><br>
		 
	
	 
		 Manufactured Domestic End Product
		 Manufactured
Domestic End
Product Manufactured in the U.S. andComprised of all or substantially all domestic componentsParts are not components  
		 <b>Let’s begin with some definitions--on page 43 of your outline</b><br><b></b><br><b>Manufactured domestic end product is an article, material, supply acquired under the K that are:</b><br><b>1.  Manufactured in the US; AND</b><br><b>2.  comprised of “substantially all” (over 50% by cost) domestic or qualifying country “C</b><b><i>omponents”</i></b><br><b><i></i></b><br><b>Here is some evidence of the goal of the act--the nationality of the producing company is irrelevant, so long as it is manufactured in US--protection of American workers</b><br><b></b><br><b>For DoD--”domestic components” include components from qualifying countries which are listed in </b><b>DFARS</b><b> 225.872-1(a). These qualifying countries can be changed--so there is an element of political influence here.  (currently 20, think NATO+)</b><br>
		 
	
	 
		 Components
		 Components “Parts is parts”Components are incorporated directly into the end itemLook to where component is made>50% of costs   
		 <b>What is a component?  </b><br><b></b><br>First, let’s eliminate what isn’t a component--parts are not components--”parts is parts.”  Likewise, materials that undergo transformation and loses its original identity are not components.<br><br><b>Components are materials and supplies incorporated directly into the end product.</b> <br><br>As with manufacturing, the location of the component’s manufacture is key<br><br>To be a qualifying component--must contain <b>over 50% by cost components mined, produced, or manufactured in the US</b> (<u>or a qualifying country-for DoD</u>) <br>
		 
	
	 
		 BAA Exceptions
		 BAA Exceptions Non-availability in sufficient commercial quantitiesDomestic Price unreasonableQualifying country productTrade Agreement Act appliesNAFTA / Carr Basin Trade Init appliesProduct is for use outside the U.S. 
		 There are some times when the BAA doesn’t apply--generally the BAA doesn’t apply when the product not sufficiently available or inconsistent with public interest or we have a trade agreement in place.  (some trade agreements that affect BAA are listed in your outline--include NAFTA, Carribean Basin)<br><br><b>Domestic Price Preference -  Reasonableness –  FAR 25.105</b><br><b>	Civilian Agencies  -  	  6% large business -  12% small business</b><br><b>	</b><b><u>DoD</u></b><b><u>			    -     50%  (DFARS 225.105) – regardless of the size of the business</u></b><br><b></b><br><b>NOT a BAA rule, but rather Balance of Payment Acts 25.3, 25-504</b>. Items used outside the US --compare domestic and foreign prices and purchase foreign item <b>if domestic exceeds foreign by more than 50%.</b> <br><br>The effect of an exemption is the item is treated as though it were a domestic item. <br><br>Nonavailability:  FAR 25.104  (cork, diamonds, Brazil nuts, bananas, bauxite, etc)<br><br><br>
		 
	
	 
		 
		  Termination for defaultDebarment- 9.406-2(b)No equitable adjustment for providing domestic end items if already required under BAA.  13-43 Violations 
		 Contractors that violate the BAA may be subject to sanctions, including termination for default, debarrment, or denial of claims for equitable adjustments for providing domestic end items.<br><br>
		 
	
	 
		 The Berry Amendment  10 USC 2533a, 2533b (2006) 
		 The Berry Amendment
 10 USC 2533a, 2533b (2006)
 Additional Domestic Restrictions on DoD Incorporated into DFARS 225-7002 DoD Restricted to domestic suppliersFoodClothingFabrics, tentsSpecialty metals      Hand or measuring tools  13-44  
		 Waiver by Under Secretary of Defense (AT&amp;L) <b>or Service Secretary–NON-DELEGABLE</b><br><br><b>DO NOT Acquire as END </b><b>PRDT</b><b> Component unless grown, reprocessed or produced in the US</b><br><b></b><br><b>225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.</b><br><b>225.7002-1 Restrictions.</b><br><b>225.7002-2 Exceptions.</b><br><b>Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:</b><br><b>(a) Acquisitions at or below the simplified acquisition threshold.</b><br><b>(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.</b><br><b>(1) The following officials are authorized, without power of </b><b>redelegation</b><b>, to make such a domestic </b><b>nonavailability</b><b> determination: </b><br><b>(</b><b>i</b><b>) The Under Secretary of Defense (Acquisition, Technology, and Logistics).</b><br><b>(ii) The Secretary of the Army.</b><br><b>(iii) The Secretary of the Navy. </b><br><b>(iv) The Secretary of the Air Force.</b><br><b>(2) The supporting documentation for the determination shall include—</b><br><b>(</b><b>i</b><b>) An analysis of alternatives that would not require a domestic </b><b>nonavailability</b><b> determination; and</b><br><b>(ii) A written certification by the requiring activity, with specificity, why such alternatives are unacceptable.</b><br><b>(3) Defense agencies shall follow the procedures at </b><b><u>PGI</u></b><b><u> 225.7002-2</u></b><b>(b)(3) when submitting a request for a domestic </b><b>nonavailability</b><b> determination.</b><br><b>(4) If an official listed in paragraph (b)(1)(ii) through (iv) of this subsection makes a domestic </b><b>nonavailability</b><b> determination for the acquisition of titanium or a product containing titanium, that official shall—</b><br><b></b><br>
		 
	
	 
		 The Berry Amendment  10 USC 2533a, 2533b (2006) 
		 The Berry Amendment
 10 USC 2533a, 2533b (2006)
  Exceptions include:Waiver by Under Secretary of Defense (AT&L) or Service SecretaryPurchases Below Simplified Acquisition ThresholdAcquisitions outside the U.S. in support of combat operationsAcquisition of food, specialty metals, or tools in support of contingency operations   
		 Waiver by Under Secretary of Defense (AT&amp;L) <b>or Service Secretary–NON-DELEGABLE</b><br><br><b>DO NOT Acquire as END </b><b>PRDT</b><b> Component unless grown, reprocessed or produced in the US</b><br><b></b><br><b>225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.</b><br><b>225.7002-1 Restrictions.</b><br><b>225.7002-2 Exceptions.</b><br><b>Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:</b><br><b>(a) Acquisitions at or below the simplified acquisition threshold.</b><br><b>(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.</b><br><b>(1) The following officials are authorized, without power of </b><b>redelegation</b><b>, to make such a domestic </b><b>nonavailability</b><b> determination: </b><br><b>(</b><b>i</b><b>) The Under Secretary of Defense (Acquisition, Technology, and Logistics).</b><br><b>(ii) The Secretary of the Army.</b><br><b>(iii) The Secretary of the Navy. </b><br><b>(iv) The Secretary of the Air Force.</b><br><b>(2) The supporting documentation for the determination shall include—</b><br><b>(</b><b>i</b><b>) An analysis of alternatives that would not require a domestic </b><b>nonavailability</b><b> determination; and</b><br><b>(ii) A written certification by the requiring activity, with specificity, why such alternatives are unacceptable.</b><br><b>(3) Defense agencies shall follow the procedures at </b><b><u>PGI</u></b><b><u> 225.7002-2</u></b><b>(b)(3) when submitting a request for a domestic </b><b>nonavailability</b><b> determination.</b><br><b>(4) If an official listed in paragraph (b)(1)(ii) through (iv) of this subsection makes a domestic </b><b>nonavailability</b><b> determination for the acquisition of titanium or a product containing titanium, that official shall—</b><br><b></b><br>
		 
	
	 
		 Berry Amendment Changes Specialty Metals
		 Berry Amendment Changes
Specialty Metals  NDAA 2007 § 842 adds section 10 U.S.C.2533b No appropriated funds for any end items or components thereof, containing specialty metals not melted or produced in the United States if for:Aircraft;Missile and space systems;Ships;Tank and automotive itemsWeapon systemsAmmunition; or specialty metals themselves that are purchased by DoD or prime contractor. Specialty metals include:steel, nickel, iron-nickel, cobalt based alloys, titanium, and zirconium 
		 Another year of wrangling between the House’s special metal industry protectionism goals and the Senate’s defense industry concerns and mission accomplishment goals resulted in a significant modification to the Berry Amendment[1] with regard to the purchase of specialty metals.[2]   The debate primarily centered on whether or not the Berry Amendment’s limitation on the purchase of “specialty metals” included a prohibition on the inclusion of “specialty metal” component parts for larger systems, or just applied to the direct purchase of specialty metals themselves.  Section 842 of the 2007 NDAA makes clear that the Berry Amendment provisions should apply even to component parts in most major end items.[3]<br>  The National Defense Authorization Act of 2007 added section 2533b, to title 10.[4]  The new law follows immediately the traditional Berry Amendment provisions at 10 U.S.C. §2533a.  The new provisions, titled “Requirement to buy strategic materials critical to national security from American sources; exceptions,” deletes “specialty metals” from the listed items in § 2533a and creates a whole new section to address specialty metals.  The new section provides that the use of appropriated funds may not be used to purchase the following end items, <i>or components thereof, </i>containing specialty metal not melted or produced in the United States:  aircraft; missile and space systems; ships; tank and automotive items; weapon systems; ammunition; or specialty metals themselves that are purchased by DOD or a prime DOD contractor.[5]<br>[6] National Defense Authorization Act for FY 2007, § 842, Pub. L. 364, 120 Stat. § 2083 (2006).<br>[7] <i>Id</i>. at § 843.<br>[8] <i>Id</i>.<br>
		 
	
	 
		 
		 QUESTIONS? 
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			 Socioeconomic Policies
			 <b><u>Background:</u></b><br>   a.  You have been learning about the Formation of Gov’t Contracts<br>      i.  Under CICA, must have F&amp;O competition unless one of the exceptions apply.<br>      ii.  You must (1) define your requirements, (2) plan you acquisition (choose a Contract Type, choose a Contract Method—SAP, Sealed Bidding, or Negotiated Procedures), (3) Issue the Solicitation, (5) Evaluate Offers, (5) Award, etc.<br>      iii.  What you have learned so far concerns procedures created for the purpose of ensuring that the Gov’t gets the most for its money.  Generally, we get a GOOD VALUE.<br><br>   b.  This class is about a separate set of procedures which PROMOTE social policy through contracting laws and regulations.<br><br>   c.   …where certain categories/classes of people or types of goods are giving preferences.  With these laws/regs, sometimes we end up paying MORE than we would pay if we simply bought from the lowest-priced offeror.<br><br>2.  <b><u>We will spend most of this class talking about preferences for </u></b><b><i><u>Small</u></i></b><b><u> </u></b><b><i><u>Businesses</u></i></b><b><u>—but there are other </u></b><b><u>K’g</u></b><b><u> preferences</u></b>. <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Where We’re Going
			 Political Hot button <br><br>1.  In the <b>bottom corner of the slides you’ll find the page number</b> for about where we are in the outline.<br> <br>2. Here’s the <b>directional guide</b> for where we’re headed today.<br><br>   a.  INTRO Material regarding General Policy and Concepts <br><br>   b.  We’ll spend majority of time discussing <b>RULES and POLICIES affecting SB participation</b> in the Fed Acqu process <b>including SDB business participation</b> and <b>some particular constitutional arguments</b> that have arisen regarding that program.<br><br>   c.  HUBZones (historically underutilized business areas)<br><br>   d.  Briefly about the <b>Randolph-Sheppard Act</b><br> <br>3.  There are a lot of other Socio-Ec prgrms including Labor Stds.  You will have a block on Labor next week. (make joke about not covering the same topic twice unless there are a lot of Marines in the class)<br>
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			 Background
			 <b><u>19.201 -- General Policy.</u></b><b></b><br><b>(a) It is the policy of the Government to provide maximum practicable opportunities in its acquisitions to small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns. Such concerns must also have the maximum practicable opportunity to participate as subcontractors in the contracts awarded by any executive agency, consistent with efficient contract performance. The Small Business Administration (SBA) counsels and assists small business concerns and assists contracting personnel to ensure that a fair proportion of contracts for supplies and services is placed with small business.     </b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Primary Acquisition Goals
			 <b><u>Here is a brief description of the acquisition goals per FAR 1.102:</u></b><br>   <b><u></u></b><br>2.  <b><u>Historically, the federal government’s role has been to govern, not to profit from its activities</u></b>.  Thus, the purpose of the federal acquisition process is not to make money; rather, it is to receive <b>value for the goods and services that it purchases</b>.  In addition, the federal government better ensures value by <b>promoting many of the free market</b> principles of competition.<br><br>3.  <b><u>Accordingly, the goals of the acquisition process are:</u></b><br>To procure <b>quality goods</b> and services<br>To secure <b>reasonable prices</b> for goods and services<br>To take delivery of goods and services <b>in a timely manner</b><br><b></b><br>4.  <b><u>All three of these goals are promoted by ensuring competition…but they CAN be “in tension” with certain SOCIAL POLICIES.</u></b><br><b><u></u></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Policy: Support Small Business
			 1.  <b><u>15 USC 631-650 and FAR 19.201 spell out the Federal Policy for supporting Small Businesses-</u></b>-<br>   <br>   a.  The Gov’t will “<b>place a fair proportion” of acquisitions</b> with SBs (and other disadvantaged groups) (15 USC 644(a)) and<br>   b.  <b>Promote maximum practical opportunities</b> for small businesses to subcontract. (FAR 19.702).<br><br>2.  The significant <b>difference</b> between these objectives is that the <b>first one</b> is something the <b>Gov’t</b><b> directly controls</b> and the <b>second </b>is something the <b>Gov’t</b><b> influences</b>.  Btwn the direct control and govt influence, the <b>overall goal is to impact the bus. opportunities for </b><b>SBes</b><b> in </b><b>Gov’t</b><b> Kg.  </b><br><b></b><br><b>3.  What is a “fair proportion”?</b>  The Small Business Act (15 USC 644(g)) tells us the GOAL: <br>Not less than <b>23% of </b><b>govt</b><b> wide K $$</b> to small business<br><br><b>Not less than 5% to </b><b>SDB</b> <br><br>  Not less than <b>to 5</b>% to WOSB<br><br>  Not less than <b>3%</b> to SDVO SB <br><br>Not less than 3% to HUBZone SBCs.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 “. . . . The preservation and expansion of such competition is basic not only to the economic well-being but to the security of this Nation. . . . Such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed. . . . It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns . . . [and] to insure that a fair proportion of the total purchases and contracts or subcontracts . . . be placed with small-business enterprises” 15 U.S.C. 631
			 <b><u>HIDDEN SLIDE</u></b><br>Congress declared its policy in promoting small businesses in 15 U.S.C. § 631.  “The essence of the American economic system of private enterprise is free competition.  Only through full and free competition can free markets, free entry into business, and opportunities for the expression and growth of personal initiative and individual judgment be assured. <br><br>The preservation and expansion of such competition is basic not only to the economic well-being but to the security of this Nation.  <i>Such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed</i>.  <br><br>It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns in order to preserve free competitive enterprise, to insure that a <b><i><u>fair proportion</u></i></b><i> </i>of the total purchases and contracts or subcontracts for property and services for the Government (including but not limited to contracts or subcontracts for maintenance, repair, and construction) <i>be placed with small-business enterprises</i>, to insure that a fair proportion of the total sales of Government property be made to such enterprises, and to maintain and strengthen the overall economy of the Nation.” (italics added). <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 http://articles.washingtonpost.com/2013-07-02/business/40318031_1_government-contracting-small-businesses-federal-contracting-dollars<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 FY 2012 Contract Statistics*
			 http://www.sba.gov/sites/default/files/files/FY12_Final_Scorecard_Government-Wide_2013-06-20.pdf<br>Note that NEARLY HALF of all GOV’T CONTRACTS and about a QUARTER of all GOV’T CONTRACT DOLLARS go to Small Businesses.<br><br>3.  This is the latest SBA Goaling Report on SBA’s website.  <br> <br>   a.  The report breaks out by fed agency <b><u>total $</u></b> and <b><u>total Ks</u></b> for: (1) SBs, (2) SDBs, (3) WOSBs, (4) HUBZONE SBs, and (5) SDVO SBs.<br><br>4.  <u>FACTS from sba.gov (</u><u>FAQS</u>):<br><b>Small firms</b> <br>• Represent <b><u>99.7</u></b> percent of all employer firms.<br>• Employ <b><u>half of all private sector employees</u></b>. <br>• Pay more than <b><u>45 percent of total U.S. private payroll</u></b>.<br>• Have generated 60 to 80 percent of net new jobs annually over the last decade.<br>• <b><u>Create more than 50 percent of nonfarm private gross domestic product (GDP).</u></b><br>• Supplied more than 23 percent of the total value of federal prime contracts in FY 2005.<br>• Produce 13 to 14 times more patents per employee than large patenting firms. These patents are twice as likely as large firm patents to be among the one percent most cited.<br>• Are employers of 41 percent of high tech workers (such asscientists, engineers, and computer workers).<br>• Are 53 percent home-based and 3 percent franchises.<br>• Made up 97 percent of all identified exporters and produced 28.6 percent of the known export value in FY 2004. <br>			<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 http://www.sba.gov/sites/default/files/files/FY12_Final_Scorecard_Government-Wide_2013-06-20.pdf<br>Note that NEARLY HALF of all GOV’T CONTRACTS and about a QUARTER of all GOV’T CONTRACT DOLLARS go to Small Businesses.<br><br>3.  This is the latest SBA Goaling Report on SBA’s website.  <br> <br>   a.  The report breaks out by fed agency <b><u>total $</u></b> and <b><u>total Ks</u></b> for: (1) SBs, (2) SDBs, (3) WOSBs, (4) HUBZONE SBs, and (5) SDVO SBs.<br><br>4.  <u>FACTS from sba.gov (</u><u>FAQS</u>):<br><b>Small firms</b> <br>• Represent <b><u>99.7</u></b> percent of all employer firms.<br>• Employ <b><u>half of all private sector employees</u></b>. <br>• Pay more than <b><u>45 percent of total U.S. private payroll</u></b>.<br>• Have generated 60 to 80 percent of net new jobs annually over the last decade.<br>• <b><u>Create more than 50 percent of nonfarm private gross domestic product (GDP).</u></b><br>• Supplied more than 23 percent of the total value of federal prime contracts in FY 2005.<br>• Produce 13 to 14 times more patents per employee than large patenting firms. These patents are twice as likely as large firm patents to be among the one percent most cited.<br>• Are employers of 41 percent of high tech workers (such asscientists, engineers, and computer workers).<br>• Are 53 percent home-based and 3 percent franchises.<br>• Made up 97 percent of all identified exporters and produced 28.6 percent of the known export value in FY 2004. <br>			<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business Program Benefits
			 <b><u>This is what Socio-Economic policies are all about</u></b>.<br> <br>2.  <b><u>Small Businesses want as many of these items as possible</u></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Key Concepts
			 <b>This is an ORIENTATION SLIDE</b><br><b></b><br><b> Note: Small Bus Programs under FAR Part 19 Generally DO NOT apply outside US and US territories, but FAR 19.6 (COC procedures) apply worldwide to KOs (outside US) considering award to US small businesses.</b><br><b>  “Contracting officers, including those located overseas, are required to comply with this Subpart for U.S. small business concerns.”  (FAR 19.6)</b> <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 What is a Small Business?
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business - Defined
			 1.  <b><u>What is a “Small business”? (Definitions in FAR 19.001)</u></b> <br><b></b><br>2.  <b><u>There are three criteria to be a small business</u></b><b>...</b><br>   a.  1st: Business <b>Must be independently owned and operated.</b><br>(NOT defined, but clearly includes sole proprietorships and majority owner of corp.) <b><u>AND</u></b><br>  b.  2nd: “<b>Not dominant in its field of operation</b> “ when it “does not exercise a controlling or major influence on  national basis the kind of business activity that a number of business concerns are primarily engaged.”  In determining whether a firm is “dominant,” consider the totality of the circumstances:  <b><u>AND</u></b><br>Volume bus &amp; # employees<br>Financial resources;  Competitive status or position	<br>   (?? Who determines this??)<br>Sales territory<br>Ownership or control of tech materials / patents<br>   c.  3rd:  Bus.  <b>Must meet the applicable Size Standards</b> (set out at 13 CFR 121.201) <br><b>      i.  We’ll talk in detail shortly about the Size Standards</b>.  <br><br><br><br><br><b>**About 99% of companies in America are small businesses  /  About 88% of government contractors are small businesses</b>.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Standards -- NAICS
			 b) The Department of Commerce will determine on an annual basis, by North American Industry Classification System (NAICS) Industry Subsector, and region, if any, the authorized small disadvantaged business (SDB) procurement mechanisms and applicable factors (percentages). The Department of Commerce determination shall only affect solicitations that are issued on or after the effective date of the determination. The effective date of the Department of Commerce determination shall be no less that 60 days after its publication date. The Department of Commerce determination shall not affect ongoing acquisitions. The SDB procurement mechanisms are a price evaluation adjustment for SDB concerns (see <u>Subpart 19.11</u>), an evaluation factor or subfactor for participation of SDB concerns (see <u>19.1202</u>), and monetary subcontracting incentive clauses for SDB concerns (see <u>19.1203</u>).<b> </b>The Department of Commerce determination shall also include the applicable factors, by NAICS Industry Subsector, to be used in the price evaluation adjustment for SDB concerns (see <u>19.1104</u>). The General services Administration shall post the Department of commerce determination at <u>http://www.arnet.gov/References/sdbadjustments.htm</u> . The authorized procurement mechanisms shall be applied consistently with the policies and procedures in this subpart. The agencies shall apply the procurement mechanisms determined by the Department of Commerce. The Department of Commerce, in making its determination, is not limited to the SDB procurement mechanisms identified in this section where the Department of Commerce has found substantial and persuasive evidence of— <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Standards
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 NAICS - The Process
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 The size standards are for the most part expressed in either millions of dollars (<br>those <br>preceded by “$”) or number of employees (those without the “$”). <br>A size standard is the largest <br>that a concern can be and still qualify as a small business for Federal Government programs. <br>For  the most part, size standards are the average annual receipts or the average employment of a firm. How to calculate average annual receipts and average employment of  a firm can be found in 13 CFR §121.104 and 13 CFR § 121.106, respectively. <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 <b><u>If you go to 13 CFR.201, you can see the NAICS Codes and HOW they CORRELATE to small business “SIZE STANDARDS.”</u></b><br>Remember each NAICS Code has a “SIZE STANDARD” associated with it.<br>To be “small,” a business MUST fit w/I that “SIZE STANDARD.”<br>	i.  “SIZE STANDARD” is based on EITHER “Annual receipts” OR “TOTAL $ of ees.”<br><br><b><u>This is a Screen shot from 13 CFR 121.201.</u></b><br><b><u></u></b><br><b><u>Note the:</u></b><br>   a.  NAICS Code<br>   b.  Type of work (Industry Title)<br>   c.  Size Standard (in # of ees OR Annual Receipts)<br><br><b><u>Construction</u></b> – General building and heavy construction contractors have a size standard of $31 million in average annual receipts.  Special trade construction contractors have a size standard of $13 million.  The size standard for Land Subdivision is $6.5 million in average annual receipts.  The size standard for Dredging is $18.5 million in average annual receipts.<br> <b><u></u></b><br><b><u>Manufacturing</u></b> – For approximately 75 percent of the manufacturing industries, the size standard is 500 employees.  A small number have a 1,500 employee size standard and the balance have a size standard of either 750 or 1,000 employees. <br> <b><u></u></b><br><b><u>Mining</u></b> – All mining industries, except mining services, have a size standard of 500 employees. <br> <b><u></u></b><br><b><u>Retail Trade</u></b> – Most retail trade industries have a size standard of $6.5 million in average annual receipts.  A few, such as grocery stores, department stores, motor vehicle dealers and electrical appliance dealers, have higher size standards.  None are above $26.5 million. <br> <b><u></u></b><br><b><u>Services</u></b> – For the service industries, the most common size standard is $6.5 million in average annual receipts.  Computer programming, data processing and systems design have a size standard of $23 million.  Engineering and architectural services have different size standards, as do a few other service industries.  The highest annual receipts size standard in any service industry is $32.5 million.  Research and development and environmental remediation services are the only service industries with size standards stated in number of employees. <br> <b><u></u></b><br><b><u>Wholesale Trade</u></b> – For all wholesale trade industries, a size standard of 100 employees is applicable for loans and other financial programs.  When acting as a dealer on Federal contracts set aside for small business or issued under the 8(a) program, the size standard is 500 employees and the firm must deliver the product of a small domestic manufacturer, as set forth in SBA’s nonmanufacturer rule, unless waived by the SBA for a particular class of product.  However, for those procurements made under the Simplified Acquisition Procedures of the FAR and where the purchase does not exceed $25,000, the nonmanufacturer may deliver the goods of any domestic manufacturer. <br> <b><u></u></b><br><b><u>Other Industries</u></b> – Other industry divisions include: Agriculture; transportation, communications, electric, gas, and sanitary services; and finance, insurance and real estate.  Because of wide variation in the industry structure of the industries in these divisions, there is no common pattern of size standards.  For specific size standards as of January 1 of each year refer to the size regulations in 13 CFR §121.201.  SBA's table of small business size standards includes all changes and modifications made since January 1 of the most recent year.<br>
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			 Objecting to a NAICS Code
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 NAICS Codes Appeals
			 READ Slide.<br><br><b><u>Thus, KO Delays award pending NAICS appeal UNTIL offers are due.</u></b>  <br>     a.  A.  If KO received SBA response on appeal <u>BEFORE</u> offers are due, <i>KO will amend solicitation (</i>if necessary).<br>     b.  If KO receives SBA <u>AFTER</u> offers are due, <i>KO awards K</i> (apply SBA decision on future solicitations).<br><br><b><u>The GAO does not review NAICS classification protests-</u></b>-the SBA has exclusive jurisdiction.  <br>   a.  Krs may ONLY appeal KO’s NAICS code selection using SBA appeal procedures  (about 20 per year)<br><b></b><br><b>4.  This NAICS Code Appeal is just ONE of MANY Small Business “Complaints.” Others are called “SB protests.”  Note these protests are NOT RELATED to the CICA Protests that MAJ Ries will discuss later this morning.</b><br><b></b><br><b>[CAC Test Question]</b><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business Certification
			 <b><u>Kr MUST “self-certify” that it is a SB to be eligible for award as a SB</u></b>. <br>   a.  KO MAY ACCEPT offeror’s certification, unless he has info prior to award that causes him to doubt.  <br>   b.  If KO Qs SB’s status, then KO will forward to SBA for FINAL/BINDING determination.<br>   c.  False SB Certification:  GAO says K can be “void” or “voidable.”<br><br>2.  <b><u>If Kr misrepresents its status as a SB, K is void or voidable</u></b><br><u>C&amp;D Construction</u> case at PAGE 5, para 3 e, (base maintenance in Hawaii).<br>   i.  Kr rep’d self as a WO SB not involved in any joint ventures (other plumbing company with familial ownership).  <br>   ii.  KO relied on that ”small bus.” <b>certification</b>.  <br>   iii.  In reality, Kr was involved in joint ventures that put it over the threshold of gross income.  <br>   iv.  GAO found Kr had intentionally misrepresented its status--and <i><u>the contract was void</u></i>.  GAO talks about the reason for such a severe remedy--the potential for injury to the public interests when the K’g process is compromised. <u>PRESERVE INTEGRITY OF PROCESS</u>.  GAO also held that Kr need not be convicted of criminal conduct for this situation to exist.  Gov’t need not suffer harm.  <br>In this case, GOVT didn’t find out about misrepresentation until after performance on the K began.  K-OR actually had the nerve to ask for an EA, based on a differing site condition.    <br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Representation
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Status Protests
			 1.  We have been talking about HOW an offeror “self-certifies” that it is a “small business” by noting that on the solicitation (in the “Reps and Certifications” section, normally Section K.<br><br><b><u>READ SLIDE</u></b>.<br><br>3.<b>  </b><b><u>Size Status Protest</u></b>: where an offeror, KO or SBA does not believe an offeror is “small” under the SB Act.<br><br>4.<b>  </b><b><u>Who can protest?</u></b> <br>   a.  <b><u>Offeror</u></b><b><u>, KO, or SBA</u></b><b> may challenge a small business certification</b><br><br>5.<b>  ”</b><b><u>Size Protests” are timely if they are received by the KO W/I:</u></b><b></b><br><b>   </b>a.  <u>5 business days of bid opening or </u><br>     b.  <u>5 days AFTER the date protestor knew of proposed </u><u>awardee’s</u><u> identity.  </u><br><u></u><br>   **<u>A KO’s challenge is always timely.</u><br><u></u><br><b>DON’T READ:</b><br><b>Neither the FAR nor the SBA require recertification of SMALL BUSINESS STATUS prior to exercising option. BUT KO can require it at their discretion and KO can also request recertification prior to awarding task or delivery order.</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Status Protests (Cont.)
			 <b><u>Unhappy </u></b><b><u>offeror</u></b><b><u> submits size protest (arguing that apparent winner is NOT “Small”) to KO w/</u></b><b><u>i</u></b><b><u> </u></b><br><b>   </b>a.  <u>5 bus. Days</u> <b><i>AFTER bid opening</i></b> OR <br>    b.  <u>5 Bus Days</u> <b><i>AFTER notice of award</i></b> (in Neg. procurement)<br><br>2.  <b><u>KO MUST forward SB size protest to SBA </u></b><b><u>Govt</u></b><b><u> Contracting Area Office—</u></b><b><i><u>Even</u></i></b><b><u> </u></b><b><i><u>if Protest is Late.</u></i></b><br><b><i></i></b><br><b><u>KO must withhold award</u></b><b>:</b><br><b>   </b>a.<b>  </b>Unless SBA decision received by KO within 10 bus. Days (after SBA’s receipt of Size Status Protest) OR<br><br>    b.  Unless <u>urgency or to protect the public interest</u><br><br><b>If KO does NOT Receive SBA response w/I 10 bus days, then the KO MAY award w/o regard to SIZE STATUS protest.</b><br>(g) <i>Results of an SBA Size Determination.</i><br>(1) A contracting officer may<br>award a contract to a protested concern<br>after the SBA Area Office has determined<br>either that the protested concern<br>is an eligible small business or has<br>dismissed all protests against it. If<br>OHA subsequently overturns the Area<br>Office’s determination or dismissal, the<br>contracting officer may apply the OHA<br>decision to the procurement in question.<br>(2) A contracting officer shall not<br>award a contract to a protested concern<br>that the Area Office has determined<br>is not an eligible small business<br>for the procurement in question.<br>(i) If a contracting officer receives<br>such a determination after contract<br>award, and no OHA appeal has been<br>filed, the contracting officer shall terminate<br>the award.<br>(ii) If a timely<b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 <b><u>Unhappy </u></b><b><u>offeror</u></b><b><u> submits size protest (arguing that apparent winner is NOT “Small”) to KO w/</u></b><b><u>i</u></b><b><u> </u></b><br><b>   </b>a.  <u>5 bus. Days</u> <b><i>AFTER bid opening</i></b> OR <br>    b.  <u>5 Bus Days</u> <b><i>AFTER notice of award</i></b> (in Neg. procurement)<br><br>2.  <b><u>KO MUST forward SB size protest to SBA </u></b><b><u>Govt</u></b><b><u> Contracting Area Office—</u></b><b><i><u>Even</u></i></b><b><u> </u></b><b><i><u>if Protest is Late.</u></i></b><br><b><i></i></b><br><b><u>KO must withhold award</u></b><b>:</b><br><b>   </b>a.<b>  </b>Unless SBA decision received by KO within 10 bus. Days (after SBA’s receipt of Size Status Protest) OR<br><br>    b.  Unless <u>urgency or to protect the public interest</u><br><br>(3) If SBA does not issue its determination within 15 business days (or request an extension that is granted), the contracting officer may award the contract if he or she determines in writing that there is an immediate need to award the contract and that waiting until SBA makes its determination will be disadvantageous to the Government.<br><br><b>BUT- 13 </b><b>CFR</b><b> 1009(g)(2)(1)- shall terminate if receive notice of other than small after award</b><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Size Status Protest APPEALS
			 1.  READ Slide.<br><b></b><br><b>2. SBA Area Office decisions (on Size Status protests) may be appealed to Office of Hearings and Appeals (</b><b>OHA</b><b>) (in DC)</b><br><b></b><br><b>3.  GAO does not review size protests (or </b><b>NAICS</b><b> code determinations).</b><br><b></b><br><b>4.  </b><b>COFC</b><b> will review, but Courts will not overturn unless arbitrary or capricious, abuse of discretion</b><br><br>DON’T READ:<br><b><i>Post-award protests</i></b> <b>GENERALLY</b> have no effect on the current contract (but be aware that in one case, the GAO held that a post-award protest was timely because the acquisition procedure did not require notification to offeror and offeror protested within 5 days)<br><br>Note that Gov’t must notify unsuccessful small business offerors of apparent awardee prior to awardi contract set-aside for small business.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Certificates of Competency
			 Let’s move to another area of concern with small businesses--certificates of competency.  <br><br>ON EXAM!<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 What is it?
			 1.  The KO MAY use a Certificate of Competency (COC) in the <b><i>responsibility determination</i></b>.  <b>As you recall, the KO must find the Kr “responsible” before KO can award a K. </b> <br><br>2.  If a KO believes that the potential <b>(SB) awardee is </b><b><u>not responsible</u></b>, she <b><u>MUST</u></b> refer the matter to the <b>SBA Contracting Area Office</b>.<br><br><br>______________________________<br>DON’T READ:<br>3.  <b><u>Sealed Bidding</u></b>: This is the circumstance when KO MUST always make “responsibility” determination<br><br>4.  <b><u>Neg Procurements:</u></b>  No “responsibility” determination; use eval factors instead: but when eval causes elimination for “responsibility-type” reasons, SB can apply for COC.        <br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 COC and Responsibility
			 <b>This definition Straight Out of Your Deskbook.</b><br><b></b><br><b>READ.</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 1.  <b><u>READ SLIDE</u></b><br><b><u></u></b><br>2.  <b>So, SBA issues a </b><b>COC</b><b> ONLY if it finds the </b><b>offeror</b><b> is “Responsible.”</b><br><b></b><br>3.  This is not an automatic process, however. <b>Burden is on the </b><b><u>Kr</u></b><b> to apply for the </b><b>COC</b><b>.</b><br><b>FAR 19.602-2(a) requires the SBA to inform the small business of the KO’s determination, and offer an opportunity to apply for a </b><b>COC</b><b>.</b><br><b>NOTE: whenever a KO finds a SB “NOT RESPONSIBLE,” the KO MUST forward matter to SBA.  BUT: Kr MUST request the </b><b>COC</b><b>…or else SBA won’t issue one.</b><br><b></b><br><b>4.  IF SBA issues </b><b>COC</b><b>, that </b><b>COC</b><b> is CONCLUSIVE on all responsibility issues.</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 1.  If the SBA does not issue a COC w/in 15 business days, the KO “SHALL” award to <b><i><u>another </u></i></b><b><i><u>offeror</u></i></b>.  FAR 19.602-4(c) [Presumes that the KO was “right” in that the suspect Offer NOT Respon.]<br><br>2.  “Shall v may” --although the FAR uses the term “shall”--there is an element of discretion for the KO, who may continue to wait for SBA’s decision prior to awarding.  <br><br><b>3.  A </b><b>COC</b><b> is </b><b><u>conclusive</u></b><b> to all elements of responsibility</b>.  If the SBA issues the COC--the KO MAY NOT find the Kr “Not Responsible.”  <b><i><u>XXXXXXX</u></i></b><b><i><u> TEST QUESTION</u></i></b><br><b></b><br><b>4.  </b><b><u>See </u></b><b><u>UAV</u></b><b><u> Sys. case in </u></b><b><u>para</u></b><b><u> 7 of page 9 of outline</u></b><b>.   </b><br><b>KO found </b><b>UAV</b><b> was deemed “Not Responsible”</b><br><b>UAV</b><b> then asked SBA for </b><b>COC</b><b></b><br><b>SBA would NOT issue </b><b>COC</b><b>; </b><br><b>UAV</b><b> makes presentation to SBA &amp; asks SBA to reconsider</b><br><b>SBA says AGENCY would have to request reconsideration</b><br><b>Agency reviews letter from </b><b>UAV</b><b> and declines to request reconsideration of SBA</b><br><b>Then </b><b>UAV</b><b> protested to GAO, but GAO dismissed.</b><br><b>   --GAO will generally NOT review a non-responsibility determination where a SB is concerned since, by law, the SBA (not GAO) has conclusive stat. auth. to det. the responsibility of a SB by issuing or refusing to issue a </b><b>CoC</b><b>.  GAO review is limited to whether denial was in bad faith or made as result of failure to consider vital information bearing on responsibility.  Protester must show agency act with intent to injure the protester.”</b><br><b></b><br><b></b><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Result?
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business Contract Set Asides
			 <b><u>One primary means that the Small Business Act promotes Small Business is by allowing (and sometimes mandating) SET ASIDES for Small Businesses.</u></b><br><b><u></u></b><br><b><u>“Set Aside”:</u></b> where a procurement (from the acquisition planning standpoint) is reserved ONLY for Small Businesses.<br>    <br>3.  <b><u>Types of Set Asides</u></b>:<br><br>   a.  <b>Mandatory</b> or <b>Discretionary</b><br><b></b><br>  b.<b>  Total or Partial</b><br><br>   c.  May be <b><i>“Competitive”</i></b> (where SBs compete for award) or <b><i>“Sole Source”</i></b> (where a procurement is set aside for just ONE business).<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business Set-Asides
			 READ SLIDE<br><br>2.  Let’s talk now about <b>when procurements must be set aside for small businesses</b>—<br><br>3.   “Regular” set asides—NOT HUBZone SBs or WOSBs or SDVO SBs, etc.<br><br>4.  We’ll discuss when and <b>how much agency discretion</b> plays into the decision to set aside, the types of set asides, and the limitations on set asides.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Set-Aside Decision
			 1.  The <b>KO has the discretion </b>as to whether to set aside an acquisition for small businesses.<br><br>2.  BUT:  The KO’s discretion in this area is <b>greatly limited, however, by statute and regulation</b>.  <b>If the KO finds certain</b> <b>requirements, she MUST set aside the procurement</b>.  The discretion comes in when making the required findings.  <br><br><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Total Set-Aside
			 <b>READ SLIDE</b><br><b></b><br><b>Acquisitions between $3 - $100K</b> are automatically set aside<b><u> unless </u></b>the KO reasonably believes two or more small business will <b><u>not be competitive in terms of price, quality and delivery schedule</u></b>.<br><b><u></u></b><br><b>3.  </b><b><u>Statutory basis for this set-aside (15 USC 644j)</u></b><br><b>   </b>a.  “Shall be reserved for small business concerns unless the KO is unable to obtain offers from 2 or more SBs that…”<br>   b.  If a KO awards w/o setting aside, that decision must be justified in the file.  (FAR 19.502-2)<br><br><b><i><u>DON’T READ</u></i></b>:<br>4.  If the KO receives only <b>ONE “acceptable” bid/offer</b>, the KO should make award to that firm. (assuming responsibility satisfied).  (FAR 19.502-2).<br><br><b>5.  If the KO does not receive any acceptable offers,</b> the set aside should be w/drawn and the requirement re-solicited on an unrestricted basis (FAR 19.502-2).<br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Total Set-Aside
			 1.  In an acquisition <b><u>over $</u></b><b><u>100K</u></b>, <b>the KO MUST set aside if she reasonably expects to receive offers from (1) </b><b><u>2 or more responsible small businesses</u></b><b> and (2) award will be at a </b><b><u>fair market price</u></b><b>.  </b><br><b></b><br><b>2.  KO Must make </b><b>reas</b><b> efforts to determine:</b><br><b>1.  </b><b>FMV</b><b></b><br><b>2.  2 or &gt; </b><b>SBs</b><b> will bid/offer</b><br><br><br><b><i><u>DON’T READ: </u></i></b><br>Unlike with set asides of NMT $3K (19.502-2), for set asides OVER $3K, the FAR does not req. award where the set aside results in only ONE responsible offeror.  <br><br>A determination of price reasonableness for a small business set-aside is within the discretion of a CO, and we will not disturb such a determination unless it <br><br><br>Furthermore, in view of the congressional policy favoring small businesses, contracts may be awarded under small business set-aside procedures to small business firms at premium prices, so long as those prices are not unreasonable. <i>Hardcore DuPont Composites, LLC,</i> B–278371, Jan. 20, 1998, 98–1 CPD para. 28 at 3; <i>Asbestos Abatement of Am., Inc.,</i> B–221891, B–221892, May 7, 1986, 86–1 CPD para. 441 at 4. The determination of whether a small business price premium is unreasonable depends on the circumstances of each case. <i>Division Laundry and Cleaners, Inc., supra,</i> at 2; <i>Olsen </i><i>Envtl</i><i>. </i><i>Servs</i><i>., Inc.,</i> B–241475, Feb. 6, 1991, 91–1 CPD para. 126 at 2–3.is clearly unreasonable. <i>Division Laundry and Cleaners, Inc.,</i> B–311242, May 19, 2008, 2008 CPD para. 97 at 2; <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Multiple Award Contracting
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Price Premium?
			 Global Services Corp (GSC), of Favetteville, North Carolina, protests the award of a contract to Assessment and Training Solutions Consulting Corporation (ATSCC), under request for proposals (RFP) No. H92239-07-R-0006, issued by the Department of the Army as a small business set-aside, for medical instructors and administrative support<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Partial Set-Asides
			 Other Type of Regular SB Set Asides is Partial Set Asides.<br><br>KO does this when a SB Set Aside is appropriate BUT a TOTAL Set Aside is NOT Appropriate.  FAR 19.502-3<br><br><br><br><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Partial Set-Asides
			 <b>If a “TOTAL” SB set aside is not appropriate, then a KO may want to do a “PARTIAL” SB set aside</b>.<br><br><u>Conducting a PARTIAL SB set aside is MANDATORY if THESE CRITERIA (listed on the slide) are met.  (See FAR 19.502-3</u>)<br><br><b><u>READ SLIDE</u></b>.<br><br><b><u>Here, an acquisitions is DIVIDED into at least TWO portions (set aside portion and non-set aside portion).  SBs are allowed to participate in the set aside portion</u></b>.<br>______________________<br><b>DON’T READ</b>:<br>PROCEDURES:  1 solicitation (non—set aside portion AND set aside portion).  <br>   a.  Award non-set aside portion first using normal unrestricted contracting procedures.  THEN<br>   b.  Then negotiate with responsible offerors for the set aside portion and award set aside portion IAW factors in solicitation.  If <b>SB does not accept, resolicit set-aside portion alone with small business only.</b><br><br>For process, read next two slides (are hidden)<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Subcontracting
			 4) The extent of participation of small disadvantaged business concerns in performance of the contract shall be evaluated in unrestricted acquisitions expected to exceed $650,000 ($1.5 million for construction) subject to certain limitations (see 19.201 and 19.1202).<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Subcontracting Restrictions
			 *In a <b><u>TOTAL</u></b> SB set aside, the SB Kr is under some limitations (FAR <b>52.219-14</b>).  These rules apply to the SB Kr in sets asides exceeding SAT.<br>**These are Sub Kg rules imposed on the SB Kr regarding Sub Kg that PRIME SB Kr must follow.<br><br>1.  In a <b><i>services contract</i></b>, the SB Prime Kr must spend at least <b>50% of the </b><b><u>cost of K performance for personnel</u></b><b> using its own</b> <b>employees</b><br><b></b><br>2.  In a <b><i>supply contract</i></b><b>,</b> the SB Kr must perform at least <b>50% of the cost of manufacturing (not including the cost of materials)</b>.  Small business non-manufacturers must provide products produced by small businesses, unless the SBA determines no small business produces the item.<br><br>3.  In a <b><i>construction contract</i></b><b>,</b> the SB Kr’s employees must perform at least <b><u>15%</u></b><b> of the cost of contract (no including the cost of materials)</b>.  <br><br>4.  These limitations are in place to <b>ensure that a SB Kr is not a “shell” for a larger</b> business (allowing the large bus to do the work via a sub K).  This goes back to the overall program goal of using the government’s consumer power to support and develop small businesses.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Sec. 1651 of 2013 NDAA
			 Amended SBA 15 USC 631 (specifically section 47<br><br>(b) SIMILARLY SITUATED ENTITIES.—Contract amounts expended by a covered small business concern on a subcontractor that is a similarly situated entity shall not be considered subcontracted for purposes of determining whether the covered small business concern has violated a requirement established under subsection (a) or (d).<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Non-Manufacturing Rule
			 (3) The nonmanufacturer rule applies only to procurements that have been assigned a manufacturing or supply NAICS code. The nonmanufacturer rule does not apply to contracts that have been assigned a service, construction, or specialty trade construction NAICS code.<br><br>(4) The nonmanufacturer rule applies only to the supply component of a requirement classified as a manufacturing or supply contract. If a requirement is classified as a service contract, but also has a supply component, the nonmanufacturer rule does not apply to the supply component of the requirement.<br><br>(5) The Administrator or designee may waive the requirement set forth in paragraph (b)(1)(iii) of this section under the following two circumstances:<br>(i) The contracting officer has determined that no small business manufacturer or processor reasonably can be expected to offer a product meeting the specifications (including period for performance) required by a particular solicitation and SBA reviews and accepts that determination; or<br>(ii) SBA determines that no small business manufacturer or processor of the product or class of products is available to participate in the Federal procurement market.<br>(6) The two waiver possibilities identified in paragraph (b)(5) of this section are called “individual” and “class” waivers respectively, and the procedures for requesting and granting them are contained in § 121.1204.<br>(7) Any SBA waiver of the nonmanufacturer rule has no effect on requirements external to the Small Business Act which involve domestic sources of supply, such as the Buy American Act.<br><br>(d)<i>Simplified Acquisition Procedures.</i> Where the procurement of a manufactured item is processed under Simplified Acquisition Procedures, as defined in § 13.101 of the Federal Acquisition Regulation (FAR) (48 CFR 13.101), and where the anticipated cost of the procurement will not exceed $25,000, the offeror need not supply the end product of a small business concern as long as the product acquired is manufactured or produced in the United States, and the offeror does not exceed 500 employees. The offeror need not itself be the manufacturer of any of the items acquired.<br>(e) These requirements do not apply to small business concern subcontractors.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Non-Manufacturing Rule
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Disadvantaged Businesses
			 1.  <b><u>We have just finished talking about </u></b><b><i><u>“REGULAR SB SET ASIDES.”</u></i></b><br><i></i><br><u>Now </u><b><u>let’s talk about a subset of the small business program--the small disadvantaged</u></b><u> business programs</u>.<br><br>	a.  BTW, there are SET ASIDES for SDBs too.  <br><br>	b.  I’ll discuss the programs and how they work, and then we’ll talk about ONE case challenging the constitutionality of these programs.  <br><br><u>One type of SDB Program is the “8(a)” Program.  </u><br><u></u><br>	a.  <u>SDB and 8(a) are not synonymous</u> <br>	b.  <u>8(a) is a business development and assistance program to help SDBs, but all SDBs are NOT in the 8(a) program</u>.  <br>	c.  Many benefits come from being in the 8(a) program, but SDBs that are not in the program still get substantial benefits.<br><br>4.  <b><u>We will focus </u></b><b><i><u>FIRST</u></i></b><b><u> on 8(a) SDB Program.</u></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 SBA 8(a) Business Development
			 1.  READ Slide.<br> <br>Some Bckgrd info for Slides:<br><br>2.  The Statutory Goal from 15 USC 644.  Goal is 5% of the total value of all fed Ks should be awarded to SDBs.<br><br>3.  The SBA <b>8(a) program</b> is a<u> program</u> to benefit <b>businesses controlled by Socially AND Economically disadvantaged individuals</b>.  The term 8(a) comes from the section of the Small Business Act that sets out this program<br><br>4.  In the next few slides we’ll go over the program--who qualifies, what types of procurements are suitable, and the resulting contracting arrangement<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 8(a) Eligibility Requirements
			 In order to participate in the 8(a) program, a SB <b>must be </b><b><u>Small</u></b>, <b><u>AND</u></b> it must be <b><u>51% owned</u></b> by individuals who qualify as <b><u>socially and economically disadvantaged</u></b><b> </b>(13 C.F.R. 124).   <br><br>“<b><i>Socially Disadvantaged</i></b>” = individuals who have been “subjected to racial or ethnic prejudice or cultural bias w/i Am. Society b/c of their identities as mbs of groups w/o regard to individual qualities.”  The SBA has <b>some groups</b> that are <b><i>presumptively</i></b><b> SOCIALLY disadvantaged</b>:  Black, Hispanic, Asian Pacific, Subcontinent Asian, Native Americans (includes American Indians, Eskimos, Aluets, Native Hawaiians) and others.<br>          a.  Individual <b>not a </b><b>mbr</b> of one of the presumptive groups may still fall within the program by showing by <b>preponderance of evidence he meets the criteria for SOCIAL DISADVANTAGE.</b><br><br>3.  “<b><i>Economically disadvantaged</i></b>” = individual whose ability to compete is impaired due to <b>diminished credit capital and credit opportunities as compared with similar businesses not socially disadvantaged</b>.<br><br>     a.  For “Ec Disadvantage,” SBA considers factors such as:<br>Personal income for last two years;<br>Personal Net worth<br>Financial condition of applicant as compared to the financial profiles of small businesses in the same primary NAICS<br>     b.  To qualify for 8(a) program, <b>individual’s net worth must be LT $</b><b>250K</b>.  For<b> continued </b>eligibility, <b>net worth must be LT $</b><b>750K</b><b>.</b><br><br>4.  SBA determines eligibility for the program<br><br><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 8(a) Eligibility Requirements
			 <b>READ SLIDE</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 READ SLIDES<br><br>2.  Agency decides an acquisition is suitable for an 8(a) contract and offers to SBA  <b>FAR 19.804.1</b><br><b></b><br>If SBA accepts, either the SBA or the agency may choose a Kr, or compete the requirement.  SBA then awards to Kr.  <br>   a.  Smtms in my practice, the SB specialist would have an 8(a) Kr in mind when she offered the procurement to the SBA, the SBA could then decline or accept.  Another way that this smts works is the SBA will send a letter to the agency telling them of an 8(a) contractor and soliciting Ks on that Kr’s behalf--asking the agency to consider awarding upcoming requirements to this Kr.  <br><br>3.  So, SBA MAY award to 8(a) firm on a sole source basis if NOT meet criteria above (i.e. (1) expect only ONE eligible 8(a) Kr or (2) LT $5.5 M).  FAR 19.805-1<br><br>4.  If less than these competitive thresholds, SBA, or DoD typically awards <b><i>SOLE SOURCE (NO Competition).             </i></b>FAR 19-805(1)(d).  <br>								<b><u>HOT TOPIC</u></b><br><br>Exceptions to competition above the threshold for an <b>Indian tribe or Alaska Native Corporation or (new) native </b><b>Hawaain</b><b> corporations (FAR 19.805-1b, thanks to Sen. Sevens)</b> and if only one 8(a) can reas. offer at FMP  -  <b><i>Therefore no cap on Sole source awards in these cases</i></b><br> and no aggravating affiliates   Also applies to Native American Indian tribes<br><br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 8(a) Business Development
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 HUBZone (Historically Underutilized Business Zone);
			 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 1.  A HUBZone may be one of the following:<br><br>a.  <b>A qualified census tract.</b> The definition for Qualified Census Tract is based on an Internal Revenue Service provision for the low income housing tax credit program that is developed in conjunction with the U.S. Department of Housing and Urban Development (HUD). The Secretary of HUD designates Qualified Census Tracts by a notice published periodically in the Federal Register. The most recent notice based on the results of the 2000 census data collection appeared December 12, 2002, and were represented on the HUBZone mapping system on May 19, 2003. (11,600 TOTAL in U.S.).<br><br>Information on how data is compiled for the Qualified Census Tracts designation is available on the web at http://qct.huduser.org<br><br><br><b>  b.  A qualified county.</b> The definition for qualified county is any county that, based on the most recent data available from the U.S. Census Bureau, is not located in a metropolitan statistical area and in which the median household income is less than 80 percent of the median household income for the entire non-metropolitan area of a state and/or any non-metropolitan county that, based on the most recent data available from the Bureau of Labor Statistics (BLS), has an unemployment rate that is not less than 140 percent of the statewide average unemployment rate. (1,200 TOTAL in U.S.).<br><br>Information on decennial census data used to determine the household income is available on the web at http://www.census.gov/main/www/cen2000.html.<br><br>Information in the local employment data used to determine the unemployment element is available on the web at http://www.bls.gov/lau/home.htm#data<br><br><br><b>  c. A qualified Indian reservation.</b> The definitions for qualified Indian reservations, which include lands covered by the phrase 'Indian Country,' are those established and used by the Bureau of Indian Affairs. There is one exception, which applies to portions of the state of Oklahoma where HUBZone is using a definition arrived at by the Internal Revenue Service. (EXCEEDS 340 TOTAL in U.S.).<br><br>Information on Native American reservations and related information is available on the web at http://www.doi.gov/bureau-indian-affairs.html.<br><br><br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Charlottesville HUBZONE
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 HUBZone Acquisition Perks
			 1.  READ SLIDE<br><br><b><u>F&amp;O:</u></b><br>   a.  &gt; SAT: Here all responsible offerors may compete, BUT HUBZONE offerors benefit in that NON-HUBZONE offerors have a 10% price preference added to offer. <br><br><b><u>“Competitive” Set asides</u></b>:<br>   a.  Mandatory to set aside for ONLY HUBZONE SBs if (1) &gt;SAT, (2) expects 2 or more HUBZONE offerors, and (3) FMP.<br>   b.  Discretionary set aside for ONLY HUBZONE SBs if &gt; micropurchase but LT SAT.<br><br><b><u>Sole Source HUBZONE Set Aside</u></b>:<br>   a.  May award sole source IF: (1) only ONE HUBZONE K can perform and (2) not MT $5.5 M (manufacturing) or $3.5M (other NAICS codes).<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 READ SLIDE<br><br>Additional Info:<br><b>Q3. How does a firm qualify for this program?</b><br><br><b>A3. </b>To qualify for the program, a business must meet the following criteria: <br>It must be a small business by SBA size standards; <br>Its principal office must be located within a HUBZone, which includes lands on federally recognized Indian reservations; <br>It must be owned and controlled by one or more U.S. citizens (N.B.-this means any level of ownership in an applicant small business by another company would result in a decline). Approved ownership can also be by a Community Development Corporation or Indian tribe; and <br>At least 35% of its employees must reside in a HUBZone.<br><br><br><b>principal office?"</b><br><br><b>A6. </b>It’s the location where the greatest number of employees at any one location actually perform their work, except for construction and service industries, which have exemptions based on their occasional need to assign employees at the contract location. Notice that the �principal office� definition can mean something very different from a company�s headquarters. <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Explo Systems Inc.
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Service Disabled Veteran Owned
			 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Service-Disabled Veteran Owned SB
			 1.  <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Women-Owned Small Businesses
			 HUBZone.  HUBZone Act of 1997, (111 Stat. 2592).  <br><br><b><u>Purpose:</u></b>provide federal contracting assistance for qualified small business concerns located in <u>historically underutilized business zones</u>.  13 C.F.R. § 126.100.<br><br><b><u>Program applies</u></b> to all fed depart’s &amp; agencies that employ KOs. 13 C.F.R. § 126.101<br><br><b><u>Requirements</u></b> to be a Qualified HUBZone Small Business Concern (SBC). 13 C.F.R. § 126.103.<br>     a.  Concern must be a HUBZone SBC as defined by 13 C.F.R. § 126.103; and<br>     b.  At least 35 % of the SBC’s employees must reside in the HUBZone and the concern must certify that it will attempt to maintain this percentage during the performance of any HUBZone contract.<br><br><b><u>Owner of a HUBZone SBC</u></b> is a person who owns any legal or equitable interest in the bus. SBCs included: corporations, partnerships, sole proprietorships and LLCs. 13 C.F.R. § 126.201.<br><br><b><u>Size standards</u></b>. 13 C.F.R. § 126.203.  At time of application for certification, a HUBZone SBC must meet SBA’s size standards for its primary industry classification.<br><br><b><u>Certification.</u></b> 13 C.F.R. § 126.300.  A SBC must apply to the SBA for certification.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Women Owned SB – FAR 19.15
			 <b>Women Owned</b> – 5% statutory Goal  -No requirements other than subcontracting plans and eligibility<br>2000 SB Reauthorization Act allows agencies to set-aside provisions for women owned SDB, but SBA has not yet identified industries in which women are under represented (which the Act requires)<br><br>Mar 21 2007 GovExec.com article<br>A Small Business Administration official said Wednesday that progress is being made to implement a federal contracting program for women-owned businesses, even as House Democrats took the agency to task for dodging its legal obligations to implement it. <br>SBA Deputy Administrator Jovita Carranza testified at a House Small Business Committee hearing that delays in implementing the Women-Owned Small Business Federal Contracting Program stem from concerns that guidelines be written in such a way that they stand up to legal scrutiny. The program was authorized in the 2000 Small Business Reauthorization Act, and would let agencies restrict some contract awards to woman-owned firms. <br>"The women's program has made gains as relates to our traction, our progress," Carranza told lawmakers, adding, "Have we met our goals? No." She said a study on implementing guidelines, performed by RAND Corp., should be published in April. The program will be up and running later this year, she said. <br>The rule-making process for the program has lasted years. After the National Academies of Science rejected SBA's first attempt at drafting implementing guidelines in early 2005, the U.S. Women's Chamber of Commerce in November of that year won a lawsuit charging that the government was dragging its feet. <br>"SBA has been, and remains, committed to implementing the statutorily mandated set-aside for women-owned businesses, but doing so in a way that would be upheld by the courts as constitutionally valid," Carranza told lawmakers. <br>According to an SBA fact sheet, if the agency is not careful, "it would inevitably face lawsuits that could freeze the program." The fact sheet essentially accepted that the delay resulted in lost contracting opportunities for women-owned small businesses. <br>In a statement, Rep. Bruce Braley, D-Iowa, charged that if agencies had met a governmentwide target of awarding 5 percent of federal contracts to women-owned small businesses, these firms would have received an additional $5.2 billion in 2005 and more than $27 billion over the past five years. <br><br><br>In Summer 2005, the <b>National Gay and Lesbian Chamber of Commerce</b> (NGLCC) and the Department of the Interior signed a MOU intended to increase opportunities for lesbian, gay, bisexual and <b>transgender</b> owned businesses.<br>	source:  The Gov’t Contractor, vol 47, no. 24 (June 22, 2005)<br><br>[see also FAR 26]<br><br>Remember:  <b>"</b><b><i>A democracy cannot exist as a permanent form of government.  It can only exist until a majority of voters discover that they can vote themselves largess</i></b><b><i><br></i></b><b><i>out of the public treasury and then they will continue to elect the politicians promising the most.  And the end result will be a fall of that democracy due to economic ruin and chaos."</i></b><b><i><br></i></b><b><i></i></b><br>		-- Alexander Fraser Tyler, 1770		     <br>               <u>The Decline and Fall of the Athenian Republic</u><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Women Owned SB – FAR 19.15
			 <b>Women Owned</b> – 5% statutory Goal  -No requirements other than subcontracting plans and eligibility<br>2000 SB Reauthorization Act allows agencies to set-aside provisions for women owned SDB, but SBA has not yet identified industries in which women are under represented (which the Act requires)<br><br>Mar 21 2007 GovExec.com article<br>A Small Business Administration official said Wednesday that progress is being made to implement a federal contracting program for women-owned businesses, even as House Democrats took the agency to task for dodging its legal obligations to implement it. <br>SBA Deputy Administrator Jovita Carranza testified at a House Small Business Committee hearing that delays in implementing the Women-Owned Small Business Federal Contracting Program stem from concerns that guidelines be written in such a way that they stand up to legal scrutiny. The program was authorized in the 2000 Small Business Reauthorization Act, and would let agencies restrict some contract awards to woman-owned firms. <br>"The women's program has made gains as relates to our traction, our progress," Carranza told lawmakers, adding, "Have we met our goals? No." She said a study on implementing guidelines, performed by RAND Corp., should be published in April. The program will be up and running later this year, she said. <br>The rule-making process for the program has lasted years. After the National Academies of Science rejected SBA's first attempt at drafting implementing guidelines in early 2005, the U.S. Women's Chamber of Commerce in November of that year won a lawsuit charging that the government was dragging its feet. <br>"SBA has been, and remains, committed to implementing the statutorily mandated set-aside for women-owned businesses, but doing so in a way that would be upheld by the courts as constitutionally valid," Carranza told lawmakers. <br>According to an SBA fact sheet, if the agency is not careful, "it would inevitably face lawsuits that could freeze the program." The fact sheet essentially accepted that the delay resulted in lost contracting opportunities for women-owned small businesses. <br>In a statement, Rep. Bruce Braley, D-Iowa, charged that if agencies had met a governmentwide target of awarding 5 percent of federal contracts to women-owned small businesses, these firms would have received an additional $5.2 billion in 2005 and more than $27 billion over the past five years. <br><br><br>In Summer 2005, the <b>National Gay and Lesbian Chamber of Commerce</b> (NGLCC) and the Department of the Interior signed a MOU intended to increase opportunities for lesbian, gay, bisexual and <b>transgender</b> owned businesses.<br>	source:  The Gov’t Contractor, vol 47, no. 24 (June 22, 2005)<br><br>[see also FAR 26]<br><br>Remember:  <b>"</b><b><i>A democracy cannot exist as a permanent form of government.  It can only exist until a majority of voters discover that they can vote themselves largess</i></b><b><i><br></i></b><b><i>out of the public treasury and then they will continue to elect the politicians promising the most.  And the end result will be a fall of that democracy due to economic ruin and chaos."</i></b><b><i><br></i></b><b><i></i></b><br>		-- Alexander Fraser Tyler, 1770		     <br>               <u>The Decline and Fall of the Athenian Republic</u><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Small Business Policy Overseas
			 “Outlying areas” defined in FAR Part @ to include Puerto Rico, Marianas, Am. Samoa, Guam, Johnson Atoll and some other islands.<br><br>Query whether it applies to purchases made by KOs overseas from companies in the US?  Unclear, but in practice, most contracting offices overseas do not apply FAR part 19 overseas.<br><br>FAR 19 includes set-asides, SDB, SDVO, HUBZONE, womwn owned, SDB<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Mentorship Protégé
			 
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Other Socioeconomic Programs
			 <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Randolph Sheppard Act 20 U.S.C. §107 – 107f
			 <b><u>MOVE AHEAD TO PAGE 35</u></b>.  <br>1.  <b><u>Passed in 1936 to provide employment opportunities for the blind</u></b>.<br><br><b><u>1974 amendments expand to give preference for vending machines, and “Vending Facilities” and require agency ensure, whenever practical, that at least one blind vendor operates a vending facility on all federal property</u></b>.  <br>   a.  But “blind vendors” must be “licensed by state agency.”  Owned by blind, competitive price.<br><br>3.  <b><u>Mess halls included in definition of “cafeteria</u></b>” -  NISH v. Cohen, 247 F.3d.197 (4th Circ. 2001)<br><br><b><u>DOD steps</u></b>: <br>   a.  Blind vendor must be “licensed” by SLA<br>   b.  SLA must affirmatively ask DOD and receive a “permit” to operate (from DOD level).<br>   c.  Per DODD 1125.3, in evaluating offers, “give a priority” to blind vendors in operating “vending facilities.”<br><br>DON’T READ:<br> Separate, but related, is the Javits-Wagner O’Day Act, 41 USC 46-48c.  Established a Committee to provide training and employment opportunities for persons who are blind or severely disabled.  <br>Committee publishes a procurement list consisting of commodities and services it considers suitable for gov’t purchase from qualified non-profit agencies for the blind and severely handicapped.  <b>JWOD requires the </b><b>gov’t</b><b> purchase supplies and services on the Procurement List , at prices established by the Committee,</b> from JWOD participating non-profit agencies, if they are available within the time period required.<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Ability One
			 Systems Application &amp; Technologies, Inc. (“SA-TECH”) is the incumbent contractor for the Army for “Operation and Maintenance of the Multipurpose Ranges and Facilities Services” at the Yakima Training Center (“YTC”), in western Washington state. The YTC is used as a training area for large-scale military maneuvers involving heavy wheeled and tracked vehicles, including tanks and long-range weapons.<br>While the re-targeting and repair does not take place during live fire, it is hazardous work, in part, because of the risk of encountering unexploded ordinance and because the contractor is responsible for cleanup and disposal of any hazardous and toxic waste. The site is in a remote desert area. The closest hospital is 30 miles away. There is no public transportation to the site. All the current job descriptions require that employees be able to drive, lift up to 100 pounds, engage in strenuous physical exertion during stressful conditions, and be<br>available 24 hours a day.<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Ability One
			 Systems Application &amp; Technologies, Inc. (“SA-TECH”) is the incumbent contractor for the Army for “Operation and Maintenance of the Multipurpose Ranges and Facilities Services” at the Yakima Training Center (“YTC”), in western Washington state. The YTC is used as a training area for large-scale military maneuvers involving heavy wheeled and tracked vehicles, including tanks and long-range weapons.<br>While the re-targeting and repair does not take place during live fire, it is hazardous work, in part, because of the risk of encountering unexploded ordinance and because the contractor is responsible for cleanup and disposal of any hazardous and toxic waste. The site is in a remote desert area. The closest hospital is 30 miles away. There is no public transportation to the site. All the current job descriptions require that employees be able to drive, lift up to 100 pounds, engage in strenuous physical exertion during stressful conditions, and be<br>available 24 hours a day.<br><br>“Mr. Bartalot explained that to AbilityOne severely handicapped meant a person with functional limitations that made them not commercially employable.”<br><br>It is of particular concern to the court that the individual at the Army whose responsibility it was to protect the Army’s interests showed an inclination to accept creative applications of the term “severely disabled,” AR 856, 1509, and seemed more eager to promote AbilityOne in general and Skookum in particular than to address the serious misgivings being raised. In<br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Buy American Act 41 U.S.C. 8301-8305
			 1.  The BAA is another program where the government is using it’s consumer power to influence the economy.<br><br>2.  Establishes general preference for acquisition of DOMESTIC “articles, materials, and supplies” when they are <b><u>for public use in US</u></b><b>.  41 USC 10a-d</b><br><b></b><br>3.  The BAA is a <b>“protectionist” program</b>--it was signed in 1933 and designed to <b>protect American manufacturing workers</b><br><b></b><br><b></b><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Function of BAA
			 1.  The BAA can be a bit confusing and complicated--but let’s take a broad brush <b>look at the</b> <b>purposes and exceptions</b><br><br>As I mentioned, as protectionist program, the <b>BAA creates a preference for domestic</b> <b>products/services</b>.   In fact, the general rule is that agencies may only acquire domestic end items.  <br>   a.  However, unless a statute specifically prohibits the purchase of foreign end items, the KO MAY NOT reject an offer including foreign end items as non-responsive.   This is because of all the exceptions, which we’ll talk about shortly.<br><br>3.  Separate provisions for supply and construction contracts, but both do same thing.  Terms change and juncture in process changes<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Manufactured Domestic End Product
			 <b>Let’s begin with some definitions--on page 43 of your outline</b><br><b></b><br><b>Manufactured domestic end product is an article, material, supply acquired under the K that are:</b><br><b>1.  Manufactured in the US; AND</b><br><b>2.  comprised of “substantially all” (over 50% by cost) domestic or qualifying country “C</b><b><i>omponents”</i></b><br><b><i></i></b><br><b>Here is some evidence of the goal of the act--the nationality of the producing company is irrelevant, so long as it is manufactured in US--protection of American workers</b><br><b></b><br><b>For DoD--”domestic components” include components from qualifying countries which are listed in </b><b>DFARS</b><b> 225.872-1(a). These qualifying countries can be changed--so there is an element of political influence here.  (currently 20, think NATO+)</b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Components
			 <b>What is a component?  </b><br><b></b><br>First, let’s eliminate what isn’t a component--parts are not components--”parts is parts.”  Likewise, materials that undergo transformation and loses its original identity are not components.<br><br><b>Components are materials and supplies incorporated directly into the end product.</b> <br><br>As with manufacturing, the location of the component’s manufacture is key<br><br>To be a qualifying component--must contain <b>over 50% by cost components mined, produced, or manufactured in the US</b> (<u>or a qualifying country-for DoD</u>) <br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 BAA Exceptions
			 There are some times when the BAA doesn’t apply--generally the BAA doesn’t apply when the product not sufficiently available or inconsistent with public interest or we have a trade agreement in place.  (some trade agreements that affect BAA are listed in your outline--include NAFTA, Carribean Basin)<br><br><b>Domestic Price Preference -  Reasonableness –  FAR 25.105</b><br><b>	Civilian Agencies  -  	  6% large business -  12% small business</b><br><b>	</b><b><u>DoD</u></b><b><u>			    -     50%  (DFARS 225.105) – regardless of the size of the business</u></b><br><b></b><br><b>NOT a BAA rule, but rather Balance of Payment Acts 25.3, 25-504</b>. Items used outside the US --compare domestic and foreign prices and purchase foreign item <b>if domestic exceeds foreign by more than 50%.</b> <br><br>The effect of an exemption is the item is treated as though it were a domestic item. <br><br>Nonavailability:  FAR 25.104  (cork, diamonds, Brazil nuts, bananas, bauxite, etc)<br><br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 
			 Contractors that violate the BAA may be subject to sanctions, including termination for default, debarrment, or denial of claims for equitable adjustments for providing domestic end items.<br><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Berry Amendment 10 USC 2533a, 2533b (2006)
			 Waiver by Under Secretary of Defense (AT&amp;L) <b>or Service Secretary–NON-DELEGABLE</b><br><br><b>DO NOT Acquire as END </b><b>PRDT</b><b> Component unless grown, reprocessed or produced in the US</b><br><b></b><br><b>225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.</b><br><b>225.7002-1 Restrictions.</b><br><b>225.7002-2 Exceptions.</b><br><b>Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:</b><br><b>(a) Acquisitions at or below the simplified acquisition threshold.</b><br><b>(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.</b><br><b>(1) The following officials are authorized, without power of </b><b>redelegation</b><b>, to make such a domestic </b><b>nonavailability</b><b> determination: </b><br><b>(</b><b>i</b><b>) The Under Secretary of Defense (Acquisition, Technology, and Logistics).</b><br><b>(ii) The Secretary of the Army.</b><br><b>(iii) The Secretary of the Navy. </b><br><b>(iv) The Secretary of the Air Force.</b><br><b>(2) The supporting documentation for the determination shall include—</b><br><b>(</b><b>i</b><b>) An analysis of alternatives that would not require a domestic </b><b>nonavailability</b><b> determination; and</b><br><b>(ii) A written certification by the requiring activity, with specificity, why such alternatives are unacceptable.</b><br><b>(3) Defense agencies shall follow the procedures at </b><b><u>PGI</u></b><b><u> 225.7002-2</u></b><b>(b)(3) when submitting a request for a domestic </b><b>nonavailability</b><b> determination.</b><br><b>(4) If an official listed in paragraph (b)(1)(ii) through (iv) of this subsection makes a domestic </b><b>nonavailability</b><b> determination for the acquisition of titanium or a product containing titanium, that official shall—</b><br><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 The Berry Amendment 10 USC 2533a, 2533b (2006)
			 Waiver by Under Secretary of Defense (AT&amp;L) <b>or Service Secretary–NON-DELEGABLE</b><br><br><b>DO NOT Acquire as END </b><b>PRDT</b><b> Component unless grown, reprocessed or produced in the US</b><br><b></b><br><b>225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.</b><br><b>225.7002-1 Restrictions.</b><br><b>225.7002-2 Exceptions.</b><br><b>Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:</b><br><b>(a) Acquisitions at or below the simplified acquisition threshold.</b><br><b>(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.</b><br><b>(1) The following officials are authorized, without power of </b><b>redelegation</b><b>, to make such a domestic </b><b>nonavailability</b><b> determination: </b><br><b>(</b><b>i</b><b>) The Under Secretary of Defense (Acquisition, Technology, and Logistics).</b><br><b>(ii) The Secretary of the Army.</b><br><b>(iii) The Secretary of the Navy. </b><br><b>(iv) The Secretary of the Air Force.</b><br><b>(2) The supporting documentation for the determination shall include—</b><br><b>(</b><b>i</b><b>) An analysis of alternatives that would not require a domestic </b><b>nonavailability</b><b> determination; and</b><br><b>(ii) A written certification by the requiring activity, with specificity, why such alternatives are unacceptable.</b><br><b>(3) Defense agencies shall follow the procedures at </b><b><u>PGI</u></b><b><u> 225.7002-2</u></b><b>(b)(3) when submitting a request for a domestic </b><b>nonavailability</b><b> determination.</b><br><b>(4) If an official listed in paragraph (b)(1)(ii) through (iv) of this subsection makes a domestic </b><b>nonavailability</b><b> determination for the acquisition of titanium or a product containing titanium, that official shall—</b><br><b></b><br>
			 
		
		 
			 
			 
			 
			 
			 
			 
			 
				 
			
			 
			 Berry Amendment Changes Specialty Metals
			 Another year of wrangling between the House’s special metal industry protectionism goals and the Senate’s defense industry concerns and mission accomplishment goals resulted in a significant modification to the Berry Amendment[1] with regard to the purchase of specialty metals.[2]   The debate primarily centered on whether or not the Berry Amendment’s limitation on the purchase of “specialty metals” included a prohibition on the inclusion of “specialty metal” component parts for larger systems, or just applied to the direct purchase of specialty metals themselves.  Section 842 of the 2007 NDAA makes clear that the Berry Amendment provisions should apply even to component parts in most major end items.[3]<br>  The National Defense Authorization Act of 2007 added section 2533b, to title 10.[4]  The new law follows immediately the traditional Berry Amendment provisions at 10 U.S.C. §2533a.  The new provisions, titled “Requirement to buy strategic materials critical to national security from American sources; exceptions,” deletes “specialty metals” from the listed items in § 2533a and creates a whole new section to address specialty metals.  The new section provides that the use of appropriated funds may not be used to purchase the following end items, <i>or components thereof, </i>containing specialty metal not melted or produced in the United States:  aircraft; missile and space systems; ships; tank and automotive items; weapon systems; ammunition; or specialty metals themselves that are purchased by DOD or a prime DOD contractor.[5]<br>[6] National Defense Authorization Act for FY 2007, § 842, Pub. L. 364, 120 Stat. § 2083 (2006).<br>[7] <i>Id</i>. at § 843.<br>[8] <i>Id</i>.<br>
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       2000-04-21, Adjustments by T.D. Wason from CP 1.0.
       2001-02-22, T.D.Wason: Modify for 2000-10-24 XML-Schema version.  Modified to support extension.
       2001-03-12, T.D.Wason: Change filename, target and meta-data namespaces and meta-data fielname.  Add meta-data to itemType, fileType and organizationType.
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       use = "default" changed to use="optional" - attr.structure.req.
       Any attribute declarations that have value="somevalue" changed to default="somevalue",
       attr.structure.req (hierarchical).  Removed references to IMS MD Version 1.1.
       Modified attribute group "attr.resourcetype.req" to change use from optional
       to required to match the information model.  As a result the default value also needed to be removed 
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          Any namespaced element from any namespace may be included within an "any" element.  The namespace for the imported element must be defined in the instance, and the schema must be imported.  
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        namespace to reference the 5/2/2001 W3C XML Schema Recommendation,the base          
        type for the durtimeType, simpleType, was changed from timeDuration to duration.                  
        Any attribute declarations that have use="default" had to change to use="optional"  
        - attr.type.  Any attribute declarations that have value ="somevalue" had to change 
        to default = "somevalue" - attr.type (URI)                                          
        2001-09-04 Schawn Thropp                                                            
        Changed the targetNamespace and namespace of schema to reflect version change       
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function sanitizeForbiddenHTMLTextChars(in_s)

{

	var out_s = in_s.toString();//We are sometimes called to sanitize non-strings...like document.location



	out_s = out_s.split("<").join("&lt;");

	out_s = out_s.split(">").join("&gt;");

	out_s = out_s.split("'").join("&apos;");

	out_s = out_s.split('"').join("&quot;");

	

	return out_s;

}



function removeExtraURLParams(in_s)

{

	var inp = in_s.toString();

	var indexOfAmp = in_s.indexOf("&");

	

	var outp = inp;

	if(indexOfAmp!=-1)

		outp = inp.substring(0, indexOfAmp);

	

	return outp;

}



function showFlash(swf, w, h, loop)

{

	var isMSIE = navigator.appName.indexOf("Microsoft") != -1;

	var s = '';

	var protocol = 'http';//safe default

	var url = document.location.toString();

	indexOfColon = url.indexOf(":");

	if(indexOfColon>0)	

		protocol = url.substring(0, indexOfColon);

	if(protocol!='http' || protocol!='https')

		protocol='https';

	var location = document.location;

	location = (location==unescape(location))?escape(location):location;



	s += '<object classid="clsid:D27CDB6E-AE6D-11cf-96B8-444553540000" codebase="' + protocol + '://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,65,0" width="'+w+'" height="'+h+'" id="SlideContent" align="" VIEWASTEXT>'

	s += '<param name="movie" value="'+sanitizeForbiddenHTMLTextChars(swf)+'" />'

	s += '<param name="menu" value="false" />'

	s += '<param name="quality" value="best" />'

	s += '<param name="loop" value="'+loop+'" />'

	s += '<param name="FlashVars" value="initialURL='+

			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+

			'&isMSIE='+isMSIE+'&useBSM=false" />'

	s += '<param name="allowScriptAccess" value="sameDomain"/>'

	s += '<embed src="'+sanitizeForbiddenHTMLTextChars(swf)+'" FlashVars="initialURL='+

			removeExtraURLParams(sanitizeForbiddenHTMLTextChars(location))+

			'&isMSIE='+isMSIE+'&useBSM=false" menu="false" quality="best" width="'+w+'" height="'+h+'" loop="'+loop+'" name="SlideContent" align="" type="application/x-shockwave-flash" pluginspage="' + protocol + '://www.macromedia.com/go/getflashplayer" swLiveConnect="true" allowScriptAccess="sameDomain"></embed>'

	s += '</object>'

	// in theory, we should always embed in a table, but in practice, IE6 malfunctions

	// when width & height = 100%, but in that case, we don't really need the table anyway.

	if ((w.toString().indexOf('%') == -1) && (h.toString().indexOf('%') == -1))

	{

		s = '<table border=0 width="100%" height="100%"><tr valign="middle"><td align="center">' +

			s +

			'</td></tr></table>';

	}

	document.write(s);

}




 


"system_id","type","command_line","max_time_allowed","file_name","max_score","mastery_score","system_vendor","core_vendor","time_limit_action","au_password","web_launch"

"A2","Tutorial","","","AICC.htm","100","80","Breeze Presenter","","","",""






; ----------------------------------------

;

; AICC Course Interchange File.

;

;

; ----------------------------------------



[Course]

Course_ID=Socioeconomic_Policies

Course_Title=Socioeconomic Policies

Level=3

Course_Creator=Breeze Presenter

Course_System=Breeze Presenter

Total_AUs=1

Total_Blocks=0

Total_Objectives=0

Total_Complex_Obj=0

Max_Fields_CST=1

Max_Fields_ORT=0

Version=2.0



[Course_Behavior]

Max_Normal=99



[Course_Description]




"block","member"

"root","A2"




"system_id","developer_id","title","description"

    "A2","Breeze Presenter","Socioeconomic_Policies",""

  




		

			

				

				

				

				

				

				

				

			

		

		

		

	
 

    
       
          This file represents the W3C XML Schema Language Binding of the ADL namespaced elements for content packaging extensions.
      
   

   
   
   
    
       
      *************************************************************************
      *                           Change History                              *
      *************************************************************************
      2003-18-09  Initial creation.
      2003-19-09  Removed the restriction of the 255 character maximum length
                  on the dataFromLMS
      2004-01-06  Added completionThreshold to the ADL CP namespace
      2004-23-01  Final edits in preparation for release
      *************************************************************************
      
   

    
    
    
    

   
    
       
          
             
             
         
      
   

    

    
       
   

    
       
   

    
       
          
          
          
          
      
   

    
        
           
           
       
   




 

    
       
          This file represents the W3C XML Schema Language Binding of the ADL namespaced elements for navigation controls.
      
   

   
   
   
    
       
      *************************************************************************
      *                          Change History                               *
      *************************************************************************
      2003-18-09  Initial creation.
      2004-23-01  Final edits in preparation for release
      *************************************************************************
      
   

    

    

    

   
    
       
          
      
   

    
       
          
      
   

    
       
          
          
          
          
      
   




 

    
       
          This file represents the W3C XML Schema Language Binding of the ADL namespaced elements for sequencing extensions.
      
   

   
   
   
    
       
      *************************************************************************
      *                             Change History                            *
      *************************************************************************
      2003-18-09  Initial creation.
      2004-23-01  Final edits in preparation for release
      *************************************************************************
      
   

    

    

    
       
       
       
       
       
   

    
       
          
          
          
          
      
   

    
       
       
   

                   




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides an element group declaration used for
         custom metadata elements.
      
   

    
       
          
      
   




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides global type declarations for LOM datatypes.
      
   

    
    

   

   
    
       
   

   
    
       
   

    
       
   

    
       
          
      
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
          
          
      
   

    
       
          
            
         
      
   

   
    
       
          
      
   

   
    
       
          
          
          
      
   

    
       
          
             
         
      
   

   
    
       
          
      
   




 

    
       
         This work is licensed under the Creative Commons Attribution-ShareAlike
         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      

       
         This component schema provides element name declarations for metadata elements.

         This component schema checks for the uniqueness of elements declared to be unique
         within their parent by the presence of the uniqueElementName attribute,
         and is common to all uniqueness profiles.
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       This component schema provides global type declarations for metadata elements.
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         This component schema provides the element name declaration for the
         root element for all LOM instances.
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         This component schema provides global type declarations for those metadata
         elements whose values are taken from a vocabulary datatype.
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         This component schema provides global type declarations for the standard
         enumerated types for those metadata elements whose values are taken from
         a vocabulary datatype.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing this file to state that this **
        **                file is the LOM V1.0 Base Schema vocabulary source and  **
        **                value declarations.                                     ** 
        ****************************************************************************
      
   

   

   
    
       
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
      
   

   
    
       
          
          
          
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
          
          
          
      
   

   
    
       
          
          
          
          
          
          
          
          
          
      
   




<!--

        DTD for XML Schemas: Part 2: Datatypes

        $Id: datatypes.dtd,v 1.23 2001/03/16 17:36:30 ht Exp $

        Note this DTD is NOT normative, or even definitive. - - the

        prose copy in the datatypes REC is the definitive version

        (which shouldn't differ from this one except for this comment

        and entity expansions, but just in case)

  -->



<!--

        This DTD cannot be used on its own, it is intended

        only for incorporation in XMLSchema.dtd, q.v.

  -->



<!-- Define all the element names, with optional prefix -->

<!ENTITY % simpleType "%p;simpleType">

<!ENTITY % restriction "%p;restriction">

<!ENTITY % list "%p;list">

<!ENTITY % union "%p;union">

<!ENTITY % maxExclusive "%p;maxExclusive">

<!ENTITY % minExclusive "%p;minExclusive">

<!ENTITY % maxInclusive "%p;maxInclusive">

<!ENTITY % minInclusive "%p;minInclusive">

<!ENTITY % totalDigits "%p;totalDigits">

<!ENTITY % fractionDigits "%p;fractionDigits">

<!ENTITY % length "%p;length">

<!ENTITY % minLength "%p;minLength">

<!ENTITY % maxLength "%p;maxLength">

<!ENTITY % enumeration "%p;enumeration">

<!ENTITY % whiteSpace "%p;whiteSpace">

<!ENTITY % pattern "%p;pattern">



<!--

        Customisation entities for the ATTLIST of each element

        type. Define one of these if your schema takes advantage

        of the anyAttribute='##other' in the schema for schemas

  -->



<!ENTITY % simpleTypeAttrs "">

<!ENTITY % restrictionAttrs "">

<!ENTITY % listAttrs "">

<!ENTITY % unionAttrs "">

<!ENTITY % maxExclusiveAttrs "">

<!ENTITY % minExclusiveAttrs "">

<!ENTITY % maxInclusiveAttrs "">

<!ENTITY % minInclusiveAttrs "">

<!ENTITY % totalDigitsAttrs "">

<!ENTITY % fractionDigitsAttrs "">

<!ENTITY % lengthAttrs "">

<!ENTITY % minLengthAttrs "">

<!ENTITY % maxLengthAttrs "">

<!ENTITY % enumerationAttrs "">

<!ENTITY % whiteSpaceAttrs "">

<!ENTITY % patternAttrs "">



<!-- Define some entities for informative use as attribute

        types -->

<!ENTITY % URIref "CDATA">

<!ENTITY % XPathExpr "CDATA">

<!ENTITY % QName "NMTOKEN">

<!ENTITY % QNames "NMTOKENS">

<!ENTITY % NCName "NMTOKEN">

<!ENTITY % nonNegativeInteger "NMTOKEN">

<!ENTITY % boolean "(true|false)">

<!ENTITY % simpleDerivationSet "CDATA">

<!--

        #all or space-separated list drawn from derivationChoice

  -->



<!--

        Note that the use of 'facet' below is less restrictive

        than is really intended:  There should in fact be no

        more than one of each of minInclusive, minExclusive,

        maxInclusive, maxExclusive, totalDigits, fractionDigits,

        length, maxLength, minLength within datatype,

        and the min- and max- variants of Inclusive and Exclusive

        are mutually exclusive. On the other hand,  pattern and

        enumeration may repeat.

  -->

<!ENTITY % minBound "(%minInclusive; | %minExclusive;)">

<!ENTITY % maxBound "(%maxInclusive; | %maxExclusive;)">

<!ENTITY % bounds "%minBound; | %maxBound;">

<!ENTITY % numeric "%totalDigits; | %fractionDigits;">

<!ENTITY % ordered "%bounds; | %numeric;">

<!ENTITY % unordered

   "%pattern; | %enumeration; | %whiteSpace; | %length; |

   %maxLength; | %minLength;">

<!ENTITY % facet "%ordered; | %unordered;">

<!ENTITY % facetAttr 

        "value CDATA #REQUIRED

        id ID #IMPLIED">

<!ENTITY % fixedAttr "fixed %boolean; #IMPLIED">

<!ENTITY % facetModel "(%annotation;)?">

<!ELEMENT %simpleType;

        ((%annotation;)?, (%restriction; | %list; | %union;))>

<!ATTLIST %simpleType;

    name      %NCName; #IMPLIED

    final     %simpleDerivationSet; #IMPLIED

    id        ID       #IMPLIED

    %simpleTypeAttrs;>

<!-- name is required at top level -->

<!ELEMENT %restriction; ((%annotation;)?,

                         (%restriction1; |

                          ((%simpleType;)?,(%facet;)*)),

                         (%attrDecls;))>

<!ATTLIST %restriction;

    base      %QName;                  #IMPLIED

    id        ID       #IMPLIED

    %restrictionAttrs;>

<!--

        base and simpleType child are mutually exclusive,

        one is required.



        restriction is shared between simpleType and

        simpleContent and complexContent (in XMLSchema.xsd).

        restriction1 is for the latter cases, when this

        is restricting a complex type, as is attrDecls.

  -->

<!ELEMENT %list; ((%annotation;)?,(%simpleType;)?)>

<!ATTLIST %list;

    itemType      %QName;             #IMPLIED

    id        ID       #IMPLIED

    %listAttrs;>

<!--

        itemType and simpleType child are mutually exclusive,

        one is required

  -->

<!ELEMENT %union; ((%annotation;)?,(%simpleType;)*)>

<!ATTLIST %union;

    id            ID       #IMPLIED

    memberTypes   %QNames;            #IMPLIED

    %unionAttrs;>

<!--

        At least one item in memberTypes or one simpleType

        child is required

  -->



<!ELEMENT %maxExclusive; %facetModel;>

<!ATTLIST %maxExclusive;

        %facetAttr;

        %fixedAttr;

        %maxExclusiveAttrs;>

<!ELEMENT %minExclusive; %facetModel;>

<!ATTLIST %minExclusive;

        %facetAttr;

        %fixedAttr;

        %minExclusiveAttrs;>



<!ELEMENT %maxInclusive; %facetModel;>

<!ATTLIST %maxInclusive;

        %facetAttr;

        %fixedAttr;

        %maxInclusiveAttrs;>

<!ELEMENT %minInclusive; %facetModel;>

<!ATTLIST %minInclusive;

        %facetAttr;

        %fixedAttr;

        %minInclusiveAttrs;>



<!ELEMENT %totalDigits; %facetModel;>

<!ATTLIST %totalDigits;

        %facetAttr;

        %fixedAttr;

        %totalDigitsAttrs;>

<!ELEMENT %fractionDigits; %facetModel;>

<!ATTLIST %fractionDigits;

        %facetAttr;

        %fixedAttr;

        %fractionDigitsAttrs;>



<!ELEMENT %length; %facetModel;>

<!ATTLIST %length;

        %facetAttr;

        %fixedAttr;

        %lengthAttrs;>

<!ELEMENT %minLength; %facetModel;>

<!ATTLIST %minLength;

        %facetAttr;

        %fixedAttr;

        %minLengthAttrs;>

<!ELEMENT %maxLength; %facetModel;>

<!ATTLIST %maxLength;

        %facetAttr;

        %fixedAttr;

        %maxLengthAttrs;>



<!-- This one can be repeated -->

<!ELEMENT %enumeration; %facetModel;>

<!ATTLIST %enumeration;

        %facetAttr;

        %enumerationAttrs;>



<!ELEMENT %whiteSpace; %facetModel;>

<!ATTLIST %whiteSpace;

        %facetAttr;

        %fixedAttr;

        %whiteSpaceAttrs;>



<!-- This one can be repeated -->

<!ELEMENT %pattern; %facetModel;>

<!ATTLIST %pattern;

        %facetAttr;

        %patternAttrs;>
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			 The root element for all sequencing tags.  This tag will usually appear as a child element to an IMS CP item tag.
		
	
	 
		 
			 The type associated with any top-level sequencing tag
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			 The type associated with a control-mode element (see the element controlMode)
		
		 
		 
		 
		 
		 
		 
	



 
	
	 
		 
			 The type that describes any element which fullfills a delivery control semantic
		
		 
		 
		 
	



 
	
	 
		 
				 
					 Limit Condition Attempt Limit
				
			
			 
				 
					 Limit Condition Activity Attempt Absolute Duration Limit.  Typed as xs:duration: see http://www.w3.org/TR/xmlschema-2/#duration
				
			
			 
				 
					 Limit Condition Activity Attempt Experienced Duration Limit.  Typed as xs:duration: see http://www.w3.org/TR/xmlschema-2/#duration
				
			
			 
				 
					 Limit Condition Activity Absolute Duration Limit.  Typed as xs:duration: see http://www.w3.org/TR/xmlschema-2/#duration
				
			
			 
				 
					 Limit Condition Activity Experienced Duration Limit.  Typed as xs:duration: see http://www.w3.org/TR/xmlschema-2/#duration
				
			
			 
				 
					 Limit Condition Begin Time Limit
				
			
			 
				 
					 Limit Condition End Time Limit
				
			
		
	



 
	 
	 
		 
			 
			 
				 
					 
						 
					
				
			
		
		 
	
	 
		 
			 The specification states: "Each activity must have one and only one objective that contributes to rollup".  The following type describes an unbounded set of elements all named "objective" that do not contribute to rollup, and one element called "primaryObjective" that contributes to rollup.
		
		 
			 
				 
					 Contributes to rollup of the activity. 
				
				 
					 
						 
							 
						
					
				
			
			 
				 
					 Does not contribute to the rollup of the activity.
				
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 The type that describes an individual objective mapping.  Mapping one local objective GUID to one global objective GUID
		
		 
		 
		 
		 
		 
	



 
	 
	
	 
		 
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
								 
								 
							
						
					
					 
				
			
			 
				 
					 
				
			
		
		 
		 
		 
	
	 
		 
			 
		
		 
		 
		 
	



 
	 
	 
		 
			 
				 
					 
						 
							 
						
					
				
			
		
	
	 
		 
			 postConditionSequencingRuleType is derived by extension from sequencingRuleType.  It adds an element ruleAction that is a simpleType constrained to a vocabulary relevant to post-Condition sequencing rules
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         This file represents a composite schema for validating
         LOM V1.0 instances using a common set of validation assumptions.

         Alternative composite schemas can be assembled by selecting
         from the various alternative component schema listed below.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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         This file represents a composite schema for validating
         LOM V1.0 instances using custom validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
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        This file represents a composite schema for validating
        LOM V1.0 instances using loose validation for vocabulary values.
     
      
       ****************************************************************************
       **                           CHANGE HISTORY                               **
       ****************************************************************************
       ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
       **                that the strict.xsd is used to validate vocabularies    **
       **                defined in the LOM V1.0 Base Schema.                    **
       **              - Moved included schema elementNames.xsd just before      **
       **                elementTypes.xsd.                                       **
       **              - Moved the element declaration for the top-level lom     **
       **                metadata element to a separate file (rootElement.xsd)   **
       **                and included this file just after elementTypes.xsd.     **
       **              - Moved the XML Schema import statements before the XML   **
       **                Schema include statements.                              **
       **              - Moved the element group declaration named               **
       **                lom:customElements to a separate file (anyElement.xsd)  **
       **                and included this new file just before the XML Schema   **
       **                import statments.                                       **
       ****************************************************************************
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         License.  To view a copy of this license, see the file license.txt,
         visit http://creativecommons.org/licenses/by-sa/1.0 or send a letter to
         Creative Commons, 559 Nathan Abbott Way, Stanford, California 94305, USA.
      
       
         This file represents a composite schema for validating
         LOM V1.0 instances using strict validation for vocabulary values.
      
       
        ****************************************************************************
        **                           CHANGE HISTORY                               **
        ****************************************************************************
        ** 09/22/2003:  - Updated comment describing vocab/strict.xsd.  Indicated **
        **                that the strict.xsd is used to validate vocabularies    **
        **                defined in the LOM V1.0 Base Schema.                    **
        **              - Moved included schema elementNames.xsd just before      **
        **                elementTypes.xsd.                                       **
        **              - Moved the element declaration for the top-level lom     **
        **                metadata element to a separate file (rootElement.xsd)   **
        **                and included this file just after elementTypes.xsd.     **
        **              - Moved the XML Schema import statements before the XML   **
        **                Schema include statements.                              **
        **              - Moved the element group declaration named               **
        **                lom:customElements to a separate file (anyElement.xsd)  **
        **                and included this new file just before the XML Schema   **
        **                import statments.                                       **
        ****************************************************************************
      
   

  

   

   

   

   

   
   
   
   
   
   






		

			

				

				

				

				

				

				

				

			

		

		

		

	


		

			 

			 

			 

			 

			 

			

		

	
var g_objAPI = null;

var g_nAPI = 0;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)

var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions

var g_zAPIVersion = -1;

var g_bFinishDone = false;





function findAPI(win)

{

	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below

	// Look in the current window (win) and recursively look in any child frames

	if(g_nAPI == 0)

	{

		if(win.API_1484_11 != null)

  	 	{

  	 		return win.API_1484_11;

		}

	} else if(g_nAPI == 1 || g_nAPI == "") {

		if (win.API != null)

		{

			g_zAPIVersion = g_aAPI[g_nAPI];

			return win.API;

		}

	}



	if (win.length > 0)  // check frames

	{

		for (var i=0;i<win.length;i++)

		{

			var objAPI = findAPI(win.frames[i]);

			if (objAPI != null)

			{

				return objAPI;

			}

		}

	}

	return null;

}





function getAPI(intAPISearchOrder)

{

	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.

	var objAPI = null;

	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);

	if(intAPISearchOrder==0)

	{

		// start and the current window and recurse up through parent windows/frames

		var objCurrentWindow = window;

		objAPI = findAPI(objCurrentWindow);

		var xCount = 0;

		while(objCurrentWindow && !objAPI && xCount < 100)

		{

			xCount++;

			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))

			{

				objCurrentWindow = objCurrentWindow.opener;

			} else {

				objCurrentWindow = objCurrentWindow.parent;

			}

			objAPI = findAPI(objCurrentWindow);

		}

		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))

		{

			g_nAPI++;

			objAPI = getAPI(intAPISearchOrder);

		}

	} else {

		// start at the top window and recurse down through child frames

		objAPI = findAPI(this.top);



		if (objAPI == null)

		{

			// the API wasn't found in the current window's hierarchy.  If the

			// current window has an opener (was launched by another window),

			// check the opener's window hierarchy.

			objTopWindow=window.top;



			objTopWindow = objTopWindow.opener;



			while (objTopWindow && !objAPI)

			{

				//checking window opener

				objAPI = findAPI(objTopWindow.top);

				if (objAPI==null) objTopWindow = objTopWindow.opener;

			}

			if(objAPI==null && g_nAPI < (g_aAPI.length-1))

			{

				g_nAPI++;

				objAPI = getAPI(intAPISearchOrder);

			}

		}

	}

	if(objAPI==null)

	{

		// can't find API

	} else if(objAPI != null && g_zAPIVersion == -1) {

		g_zAPIVersion = objAPI.version;

	}



	return objAPI;

}



function setAPI()

{

	while(g_objAPI == undefined)

	{

		g_objAPI = getAPI(0);

	}

}



function isAPI() {

	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))

}



// called in the outer HTML file

// g_objAPI = getAPI();



function dataToFlash(layer, msg) {

	// set the comm HTML

	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



	// get the browser info

	IE=0; NS4=0; NS6=0;

	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}

	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}

	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}



	if (IE==true)

	{

		IE_dynamic.document.body.innerHTML=fcomValue;

	}



	if (NS4)

	{

		// change the comm HTML

		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



		eval('var echoecho = document.layers.NS_'+layer+'.document;');

		echoecho.open();

		echoecho.write(fcomValue);

		echoecho.close();

	}



	if (NS6)

	{

		// change the comm HTML

		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



		document.getElementById('NS_'+layer).innerHTML =fcomValue;

	}

}





function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {

	var strEval = "";

	var varResult = false;

	if(isAPI())

	{

		if (varSCOvalue != "")

		{

			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";

		} else {

			if(strSCOfunction=="LMSGetLastError")

			{

				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";

			} else {

				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";

			}

		}

	} else {

		if (SCOvalue != "")

		{

			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";

		} else {

			strEval = strSCOfunction + "('" + strSCOproperty + "');";

		}

	}

	varResult = eval(strEval);

	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")

	{

		// set global variable to result of Finish function

		g_bFinishDone = varResult;

	}

	dataToFlash('dynamic', strFLvariableName + "|" + varResult);

}
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       This component schema provides attribute group declarations for metadata
       elements to support loose validation of element uniqueness constraints.
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       This component schema provides attribute group declarations for metadata
       elements to support strict validation of element uniqueness constraints,
       by providing the attribute uniqueElementName for each metadata element
       that should appear with multiplicity at most one.
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         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of both standard and custom
         vocabulary values by checking that both the source and value are taken
         from either the standard token set or from a custom token set.
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       This component schema provides simple type declarations for metadata
       elements whose values are taken from a vocabulary datatype.

       This component schema supports loose validation of vocabulary value constraints
       by allowing both the source and value to be arbitrary strings.
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         This component schema provides simple type declarations for metadata
         elements whose values are taken from a vocabulary datatype.

         This component schema supports strict validation of standard vocabulary values by
         checking that both the source and value are from the standard token set.
      
   

    

   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   
 
   
    
       
   
 
   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   

   
    
       
   




 

  
   
   See http://www.w3.org/XML/1998/namespace.html and
   http://www.w3.org/TR/REC-xml for information about this namespace.
  
 

  
   This schema defines attributes and an attribute group
        suitable for use by
        schemas wishing to allow xml:base, xml:lang or xml:space attributes
        on elements they define.

        To enable this, such a schema must import this schema
        for the XML namespace, e.g. as follows:
        <schema . . .>
         . . .
         <import namespace="http://www.w3.org/XML/1998/namespace"
                    schemaLocation="http://www.w3.org/2001/03/xml.xsd"/>

        Subsequently, qualified reference to any of the attributes
        or the group defined below will have the desired effect, e.g.

        <type . . .>
         . . .
         <attributeGroup ref="xml:specialAttrs"/>
 
         will define a type which will schema-validate an instance
         element with any of those attributes
 

  
   In keeping with the XML Schema WG's standard versioning
   policy, this schema document will persist at
   http://www.w3.org/2001/03/xml.xsd.
   At the date of issue it can also be found at
   http://www.w3.org/2001/xml.xsd.
   The schema document at that URI may however change in the future,
   in order to remain compatible with the latest version of XML Schema
   itself.  In other words, if the XML Schema namespace changes, the version
   of this document at
   http://www.w3.org/2001/xml.xsd will change
   accordingly; the version at
   http://www.w3.org/2001/03/xml.xsd will not change.
  
 

  
   
    In due course, we should install the relevant ISO 2- and 3-letter
         codes as the enumerated possible values . . .
  
 

  
   
    
     
     
   
  
 

  
   
    See http://www.w3.org/TR/xmlbase/ for
                     information about this attribute.
  
 

  
   
   
   
 




<!-- DTD for XML Schemas: Part 1: Structures

     Public Identifier: "-//W3C//DTD XMLSCHEMA 200102//EN"

     Official Location: http://www.w3.org/2001/XMLSchema.dtd -->

<!-- $Id: XMLSchema.dtd,v 1.30 2001/03/16 15:23:02 ht Exp $ -->

<!-- Note this DTD is NOT normative, or even definitive. -->           <!--d-->

<!-- prose copy in the structures REC is the definitive version -->    <!--d-->

<!-- (which shouldn't differ from this one except for this -->         <!--d-->

<!-- comment and entity expansions, but just in case) -->              <!--d-->

<!-- With the exception of cases with multiple namespace

     prefixes for the XML Schema namespace, any XML document which is

     not valid per this DTD given redefinitions in its internal subset of the

     'p' and 's' parameter entities below appropriate to its namespace

     declaration of the XML Schema namespace is almost certainly not

     a valid schema. -->



<!-- The simpleType element and its constituent parts

     are defined in XML Schema: Part 2: Datatypes -->

<!ENTITY % xs-datatypes PUBLIC 'datatypes' 'datatypes.dtd' >



<!ENTITY % p 'xs:'> <!-- can be overriden in the internal subset of a

                         schema document to establish a different

                         namespace prefix -->

<!ENTITY % s ':xs'> <!-- if %p is defined (e.g. as foo:) then you must

                         also define %s as the suffix for the appropriate

                         namespace declaration (e.g. :foo) -->

<!ENTITY % nds 'xmlns%s;'>



<!-- Define all the element names, with optional prefix -->

<!ENTITY % schema "%p;schema">

<!ENTITY % complexType "%p;complexType">

<!ENTITY % complexContent "%p;complexContent">

<!ENTITY % simpleContent "%p;simpleContent">

<!ENTITY % extension "%p;extension">

<!ENTITY % element "%p;element">

<!ENTITY % unique "%p;unique">

<!ENTITY % key "%p;key">

<!ENTITY % keyref "%p;keyref">

<!ENTITY % selector "%p;selector">

<!ENTITY % field "%p;field">

<!ENTITY % group "%p;group">

<!ENTITY % all "%p;all">

<!ENTITY % choice "%p;choice">

<!ENTITY % sequence "%p;sequence">

<!ENTITY % any "%p;any">

<!ENTITY % anyAttribute "%p;anyAttribute">

<!ENTITY % attribute "%p;attribute">

<!ENTITY % attributeGroup "%p;attributeGroup">

<!ENTITY % include "%p;include">

<!ENTITY % import "%p;import">

<!ENTITY % redefine "%p;redefine">

<!ENTITY % notation "%p;notation">



<!-- annotation elements -->

<!ENTITY % annotation "%p;annotation">

<!ENTITY % appinfo "%p;appinfo">

<!ENTITY % documentation "%p;documentation">



<!-- Customisation entities for the ATTLIST of each element type.

     Define one of these if your schema takes advantage of the

     anyAttribute='##other' in the schema for schemas -->



<!ENTITY % schemaAttrs ''>

<!ENTITY % complexTypeAttrs ''>

<!ENTITY % complexContentAttrs ''>

<!ENTITY % simpleContentAttrs ''>

<!ENTITY % extensionAttrs ''>

<!ENTITY % elementAttrs ''>

<!ENTITY % groupAttrs ''>

<!ENTITY % allAttrs ''>

<!ENTITY % choiceAttrs ''>

<!ENTITY % sequenceAttrs ''>

<!ENTITY % anyAttrs ''>

<!ENTITY % anyAttributeAttrs ''>

<!ENTITY % attributeAttrs ''>

<!ENTITY % attributeGroupAttrs ''>

<!ENTITY % uniqueAttrs ''>

<!ENTITY % keyAttrs ''>

<!ENTITY % keyrefAttrs ''>

<!ENTITY % selectorAttrs ''>

<!ENTITY % fieldAttrs ''>

<!ENTITY % includeAttrs ''>

<!ENTITY % importAttrs ''>

<!ENTITY % redefineAttrs ''>

<!ENTITY % notationAttrs ''>

<!ENTITY % annotationAttrs ''>

<!ENTITY % appinfoAttrs ''>

<!ENTITY % documentationAttrs ''>



<!ENTITY % complexDerivationSet "CDATA">

      <!-- #all or space-separated list drawn from derivationChoice -->

<!ENTITY % blockSet "CDATA">

      <!-- #all or space-separated list drawn from

                      derivationChoice + 'substitution' -->



<!ENTITY % mgs '%all; | %choice; | %sequence;'>

<!ENTITY % cs '%choice; | %sequence;'>

<!ENTITY % formValues '(qualified|unqualified)'>





<!ENTITY % attrDecls    '((%attribute;| %attributeGroup;)*,(%anyAttribute;)?)'>



<!ENTITY % particleAndAttrs '((%mgs; | %group;)?, %attrDecls;)'>



<!-- This is used in part2 -->

<!ENTITY % restriction1 '((%mgs; | %group;)?)'>



%xs-datatypes;



<!-- the duplication below is to produce an unambiguous content model

     which allows annotation everywhere -->

<!ELEMENT %schema; ((%include; | %import; | %redefine; | %annotation;)*,

                    ((%simpleType; | %complexType;

                      | %element; | %attribute;

                      | %attributeGroup; | %group;

                      | %notation; ),

                     (%annotation;)*)* )>

<!ATTLIST %schema;

   targetNamespace      %URIref;               #IMPLIED

   version              CDATA                  #IMPLIED

   %nds;                %URIref;               #FIXED 'http://www.w3.org/2001/XMLSchema'

   xmlns                CDATA                  #IMPLIED

   finalDefault         %complexDerivationSet; ''

   blockDefault         %blockSet;             ''

   id                   ID                     #IMPLIED

   elementFormDefault   %formValues;           'unqualified'

   attributeFormDefault %formValues;           'unqualified'

   xml:lang             CDATA                  #IMPLIED

   %schemaAttrs;>

<!-- Note the xmlns declaration is NOT in the Schema for Schemas,

     because at the Infoset level where schemas operate,

     xmlns(:prefix) is NOT an attribute! -->

<!-- The declaration of xmlns is a convenience for schema authors -->

 

<!-- The id attribute here and below is for use in external references

     from non-schemas using simple fragment identifiers.

     It is NOT used for schema-to-schema reference, internal or

     external. -->



<!-- a type is a named content type specification which allows attribute

     declarations-->

<!-- -->



<!ELEMENT %complexType; ((%annotation;)?,

                         (%simpleContent;|%complexContent;|

                          %particleAndAttrs;))>



<!ATTLIST %complexType;

          name      %NCName;                        #IMPLIED

          id        ID                              #IMPLIED

          abstract  %boolean;                       #IMPLIED

          final     %complexDerivationSet;          #IMPLIED

          block     %complexDerivationSet;          #IMPLIED

          mixed (true|false) 'false'

          %complexTypeAttrs;>



<!-- particleAndAttrs is shorthand for a root type -->

<!-- mixed is disallowed if simpleContent, overriden if complexContent

     has one too. -->



<!-- If anyAttribute appears in one or more referenced attributeGroups

     and/or explicitly, the intersection of the permissions is used -->



<!ELEMENT %complexContent; (%restriction;|%extension;)>

<!ATTLIST %complexContent;

          mixed (true|false) #IMPLIED

          id    ID           #IMPLIED

          %complexContentAttrs;>



<!-- restriction should use the branch defined above, not the simple

     one from part2; extension should use the full model  -->



<!ELEMENT %simpleContent; (%restriction;|%extension;)>

<!ATTLIST %simpleContent;

          id    ID           #IMPLIED

          %simpleContentAttrs;>



<!-- restriction should use the simple branch from part2, not the 

     one defined above; extension should have no particle  -->



<!ELEMENT %extension; (%particleAndAttrs;)>

<!ATTLIST %extension;

          base  %QName;      #REQUIRED

          id    ID           #IMPLIED

          %extensionAttrs;>



<!-- an element is declared by either:

 a name and a type (either nested or referenced via the type attribute)

 or a ref to an existing element declaration -->



<!ELEMENT %element; ((%annotation;)?, (%complexType;| %simpleType;)?,

                     (%unique; | %key; | %keyref;)*)>

<!-- simpleType or complexType only if no type|ref attribute -->

<!-- ref not allowed at top level -->

<!ATTLIST %element;

            name               %NCName;               #IMPLIED

            id                 ID                     #IMPLIED

            ref                %QName;                #IMPLIED

            type               %QName;                #IMPLIED

            minOccurs          %nonNegativeInteger;   #IMPLIED

            maxOccurs          CDATA                  #IMPLIED

            nillable           %boolean;              #IMPLIED

            substitutionGroup  %QName;                #IMPLIED

            abstract           %boolean;              #IMPLIED

            final              %complexDerivationSet; #IMPLIED

            block              %blockSet;             #IMPLIED

            default            CDATA                  #IMPLIED

            fixed              CDATA                  #IMPLIED

            form               %formValues;           #IMPLIED

            %elementAttrs;>

<!-- type and ref are mutually exclusive.

     name and ref are mutually exclusive, one is required -->

<!-- In the absence of type AND ref, type defaults to type of

     substitutionGroup, if any, else the ur-type, i.e. unconstrained -->

<!-- default and fixed are mutually exclusive -->



<!ELEMENT %group; ((%annotation;)?,(%mgs;)?)>

<!ATTLIST %group; 

          name        %NCName;               #IMPLIED

          ref         %QName;                #IMPLIED

          minOccurs   %nonNegativeInteger;   #IMPLIED

          maxOccurs   CDATA                  #IMPLIED

          id          ID                     #IMPLIED

          %groupAttrs;>



<!ELEMENT %all; ((%annotation;)?, (%element;)*)>

<!ATTLIST %all;

          minOccurs   (1)                    #IMPLIED

          maxOccurs   (1)                    #IMPLIED

          id          ID                     #IMPLIED

          %allAttrs;>



<!ELEMENT %choice; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>

<!ATTLIST %choice;

          minOccurs   %nonNegativeInteger;   #IMPLIED

          maxOccurs   CDATA                  #IMPLIED

          id          ID                     #IMPLIED

          %choiceAttrs;>



<!ELEMENT %sequence; ((%annotation;)?, (%element;| %group;| %cs; | %any;)*)>

<!ATTLIST %sequence;

          minOccurs   %nonNegativeInteger;   #IMPLIED

          maxOccurs   CDATA                  #IMPLIED

          id          ID                     #IMPLIED

          %sequenceAttrs;>



<!-- an anonymous grouping in a model, or

     a top-level named group definition, or a reference to same -->



<!-- Note that if order is 'all', group is not allowed inside.

     If order is 'all' THIS group must be alone (or referenced alone) at

     the top level of a content model -->

<!-- If order is 'all', minOccurs==maxOccurs==1 on element/any inside -->

<!-- Should allow minOccurs=0 inside order='all' . . . -->



<!ELEMENT %any; (%annotation;)?>

<!ATTLIST %any;

            namespace       CDATA                  '##any'

            processContents (skip|lax|strict)      'strict'

            minOccurs       %nonNegativeInteger;   '1'

            maxOccurs       CDATA                  '1'

            id              ID                     #IMPLIED

            %anyAttrs;>



<!-- namespace is interpreted as follows:

                  ##any      - - any non-conflicting WFXML at all



                  ##other    - - any non-conflicting WFXML from namespace other

                                  than targetNamespace



                  ##local    - - any unqualified non-conflicting WFXML/attribute

                  one or     - - any non-conflicting WFXML from

                  more URI        the listed namespaces

                  references



                  ##targetNamespace ##local may appear in the above list,

                    with the obvious meaning -->



<!ELEMENT %anyAttribute; (%annotation;)?>

<!ATTLIST %anyAttribute;

            namespace       CDATA              '##any'

            processContents (skip|lax|strict)  'strict'

            id              ID                 #IMPLIED

            %anyAttributeAttrs;>

<!-- namespace is interpreted as for 'any' above -->



<!-- simpleType only if no type|ref attribute -->

<!-- ref not allowed at top level, name iff at top level -->

<!ELEMENT %attribute; ((%annotation;)?, (%simpleType;)?)>

<!ATTLIST %attribute;

          name      %NCName;      #IMPLIED

          id        ID            #IMPLIED

          ref       %QName;       #IMPLIED

          type      %QName;       #IMPLIED

          use       (prohibited|optional|required) #IMPLIED

          default   CDATA         #IMPLIED

          fixed     CDATA         #IMPLIED

          form      %formValues;  #IMPLIED

          %attributeAttrs;>

<!-- type and ref are mutually exclusive.

     name and ref are mutually exclusive, one is required -->

<!-- default for use is optional when nested, none otherwise -->

<!-- default and fixed are mutually exclusive -->

<!-- type attr and simpleType content are mutually exclusive -->



<!-- an attributeGroup is a named collection of attribute decls, or a

     reference thereto -->

<!ELEMENT %attributeGroup; ((%annotation;)?,

                       (%attribute; | %attributeGroup;)*,

                       (%anyAttribute;)?) >

<!ATTLIST %attributeGroup;

                 name       %NCName;       #IMPLIED

                 id         ID             #IMPLIED

                 ref        %QName;        #IMPLIED

                 %attributeGroupAttrs;>



<!-- ref iff no content, no name.  ref iff not top level -->



<!-- better reference mechanisms -->

<!ELEMENT %unique; ((%annotation;)?, %selector;, (%field;)+)>

<!ATTLIST %unique;

          name     %NCName;       #REQUIRED

	  id       ID             #IMPLIED

	  %uniqueAttrs;>



<!ELEMENT %key;    ((%annotation;)?, %selector;, (%field;)+)>

<!ATTLIST %key;

          name     %NCName;       #REQUIRED

	  id       ID             #IMPLIED

	  %keyAttrs;>



<!ELEMENT %keyref; ((%annotation;)?, %selector;, (%field;)+)>

<!ATTLIST %keyref;

          name     %NCName;       #REQUIRED

	  refer    %QName;        #REQUIRED

	  id       ID             #IMPLIED

	  %keyrefAttrs;>



<!ELEMENT %selector; ((%annotation;)?)>

<!ATTLIST %selector;

          xpath %XPathExpr; #REQUIRED

          id    ID          #IMPLIED

          %selectorAttrs;>

<!ELEMENT %field; ((%annotation;)?)>

<!ATTLIST %field;

          xpath %XPathExpr; #REQUIRED

          id    ID          #IMPLIED

          %fieldAttrs;>



<!-- Schema combination mechanisms -->

<!ELEMENT %include; (%annotation;)?>

<!ATTLIST %include;

          schemaLocation %URIref; #REQUIRED

          id             ID       #IMPLIED

          %includeAttrs;>



<!ELEMENT %import; (%annotation;)?>

<!ATTLIST %import;

          namespace      %URIref; #IMPLIED

          schemaLocation %URIref; #IMPLIED

          id             ID       #IMPLIED

          %importAttrs;>



<!ELEMENT %redefine; (%annotation; | %simpleType; | %complexType; |

                      %attributeGroup; | %group;)*>

<!ATTLIST %redefine;

          schemaLocation %URIref; #REQUIRED

          id             ID       #IMPLIED

          %redefineAttrs;>



<!ELEMENT %notation; (%annotation;)?>

<!ATTLIST %notation;

	  name        %NCName;    #REQUIRED

	  id          ID          #IMPLIED

	  public      CDATA       #REQUIRED

	  system      %URIref;    #IMPLIED

	  %notationAttrs;>



<!-- Annotation is either application information or documentation -->

<!-- By having these here they are available for datatypes as well

     as all the structures elements -->



<!ELEMENT %annotation; (%appinfo; | %documentation;)*>

<!ATTLIST %annotation; %annotationAttrs;>



<!-- User must define annotation elements in internal subset for this

     to work -->

<!ELEMENT %appinfo; ANY>   <!-- too restrictive -->

<!ATTLIST %appinfo;

          source     %URIref;      #IMPLIED

          id         ID         #IMPLIED

          %appinfoAttrs;>

<!ELEMENT %documentation; ANY>   <!-- too restrictive -->

<!ATTLIST %documentation;

          source     %URIref;   #IMPLIED

          id         ID         #IMPLIED

          xml:lang   CDATA      #IMPLIED

          %documentationAttrs;>



<!NOTATION XMLSchemaStructures PUBLIC

           'structures' 'http://www.w3.org/2001/XMLSchema.xsd' >

<!NOTATION XML PUBLIC

           'REC-xml-1998-0210' 'http://www.w3.org/TR/1998/REC-xml-19980210' >






		

			 

			 

			 

			 

			 

			

		

	
var g_objAPI = null;

var g_nAPI = 1;				// type of API to start searching for; allowable values: 0 - SCORM 2004; 1 - SCORM 1.2 (or 1.1)

var g_aAPI = ["1.0", "0.2"]	// Array that stores the API versions

var g_zAPIVersion = -1;

var g_bFinishDone = false;





function findAPI(win)

{

	// Search the window hierarchy for an object named "API_1484_11" for SCORM 2004 or "API" for SCORM 1.2 or below

	// Look in the current window (win) and recursively look in any child frames

	if(g_nAPI == 0)

	{

		if(win.API_1484_11 != null)

  	 	{

  	 		return win.API_1484_11;

		}

	} else if(g_nAPI == 1 || g_nAPI == "") {

		if (win.API != null)

		{

			g_zAPIVersion = g_aAPI[g_nAPI];

			return win.API;

		}

	}



	if (win.length > 0)  // check frames

	{

		for (var i=0;i<win.length;i++)

		{

			var objAPI = findAPI(win.frames[i]);

			if (objAPI != null)

			{

				return objAPI;

			}

		}

	}

	return null;

}





function getAPI(intAPISearchOrder)

{

	// intAPISearchOrder is 0 - start at current window and work way up; 1 - start at top window and work way down.

	var objAPI = null;

	intAPISearchOrder=((typeof(intAPISearchOrder)=='undefined')?0:intAPISearchOrder);

	if(intAPISearchOrder==0)

	{

		// start and the current window and recurse up through parent windows/frames

		var objCurrentWindow = window;

		objAPI = findAPI(objCurrentWindow);

		var xCount = 0;

		while(objCurrentWindow && !objAPI && xCount < 100)

		{

			xCount++;

			if((objCurrentWindow.opener != null) && (typeof(objCurrentWindow.opener) != "undefined"))

			{

				objCurrentWindow = objCurrentWindow.opener;

			} else {

				objCurrentWindow = objCurrentWindow.parent;

			}

			objAPI = findAPI(objCurrentWindow);

		}

		if((objAPI==null) && (g_nAPI < (g_aAPI.length-1)))

		{

			g_nAPI++;

			objAPI = getAPI(intAPISearchOrder);

		}

	} else {

		// start at the top window and recurse down through child frames

		objAPI = findAPI(this.top);



		if (objAPI == null)

		{

			// the API wasn't found in the current window's hierarchy.  If the

			// current window has an opener (was launched by another window),

			// check the opener's window hierarchy.

			objTopWindow=window.top;



			objTopWindow = objTopWindow.opener;



			while (objTopWindow && !objAPI)

			{

				//checking window opener

				objAPI = findAPI(objTopWindow.top);

				if (objAPI==null) objTopWindow = objTopWindow.opener;

			}

			if(objAPI==null && g_nAPI < (g_aAPI.length-1))

			{

				g_nAPI++;

				objAPI = getAPI(intAPISearchOrder);

			}

		}

	}

	if(objAPI==null)

	{

		// can't find API

	} else if(objAPI != null && g_zAPIVersion == -1) {

		g_zAPIVersion = objAPI.version;

	}



	return objAPI;

}



function setAPI()

{

	while(g_objAPI == undefined)

	{

		g_objAPI = getAPI(0);

	}

}



function isAPI() {

	return ((typeof(g_objAPI)!= "undefined") && (g_objAPI != null))

}



// called in the outer HTML file

// g_objAPI = getAPI();



function dataToFlash(layer, msg) {

	// set the comm HTML

	fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



	// get the browser info

	IE=0; NS4=0; NS6=0;

	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)<5) {NS4=1;}

	if (navigator.appName.indexOf('Netscape')!=-1 && parseInt(navigator.appVersion)>4.9) {NS6=1;}

	if (navigator.appName.indexOf('Microsoft')!=-1 && parseInt(navigator.appVersion)>3) {IE=1;}



	if (IE==true)

	{

		IE_dynamic.document.body.innerHTML=fcomValue;

	}



	if (NS4)

	{

		// change the comm HTML

		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



		eval('var echoecho = document.layers.NS_'+layer+'.document;');

		echoecho.open();

		echoecho.write(fcomValue);

		echoecho.close();

	}



	if (NS6)

	{

		// change the comm HTML

		fcomValue = "<OBJECT classid=\"clsid:D27CDB6E-AE6D-11cf-96B8-444553540000\" codebase=\"http://download.macromedia.com/pub/shockwave/cabs/flash/swflash.cab#version=6,0,0,0\" WIDTH=\"2\" HEIGHT=\"2\" id=\"scorm_support\" ALIGN=\"\"> <PARAM NAME=movie VALUE=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\"> <PARAM NAME=quality VALUE=high> <PARAM NAME=bgcolor VALUE=#FFFFFF> <PARAM NAME=\"allowScriptAccess\" VALUE=\"sameDomain\"/> <EMBED src=\"scorm_support/scorm_support.swf?invokeMethod=methodToExecute&lc_name=lc_name&param=" + msg + "\" quality=high bgcolor=#FFFFFF  WIDTH=\"2\" HEIGHT=\"2\" NAME=\"scorm_support\" ALIGN=\"\" TYPE=\"application/x-shockwave-flash\" PLUGINSPAGE=\"http://www.macromedia.com/go/getflashplayer\" allowScriptAccess=\"sameDomain\"></EMBED> </OBJECT>";



		document.getElementById('NS_'+layer).innerHTML =fcomValue;

	}

}





function dataFromFlash(strSCOfunction, strSCOproperty, varSCOvalue, strFLvariableName) {

	var strEval = "";

	var varResult = false;

	if(isAPI())

	{

		if (varSCOvalue != "")

		{

			strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";

		} else {

			if(strSCOfunction=="LMSGetLastError")

			{

				strEval = "g_objAPI." + strSCOfunction + "(" + strSCOproperty + ");";

			} else {

				strEval = "g_objAPI." + strSCOfunction + "('" + strSCOproperty + "');";

			}

		}

	} else {

		if (SCOvalue != "")

		{

			strEval = strSCOfunction + "('" + strSCOproperty + "', '" + varSCOvalue + "');";

		} else {

			strEval = strSCOfunction + "('" + strSCOproperty + "');";

		}

	}

	varResult = eval(strEval);

	if(strSCOfunction == "LMSFinish" || strSCOfunction == "Terminate")

	{

		// set global variable to result of Finish function

		g_bFinishDone = varResult;

	}

	dataToFlash('dynamic', strFLvariableName + "|" + varResult);

}





