Mobilization/Readiness Advice for the Private Practice Attorney-Reservist

By Paul Conrad, Colonel, JA, U.S. Army Reserve (AGR-Active Guard Reserve)** 


Many Reserve Component attorneys have been mobilized since September 11, 2001 for anti-terrorism, homeland defense, Afghan War duties, and now Operation Iraqi Freedom.  While most of these attorneys are serving in their respective service Judge Advocate General’s Corps, a good number are serving in non-Judge Advocate positions in their Reserve Component or National Guard unit.  Sizeable minorities of these citizen-soldier-lawyers are attorneys in private law practice in their civilian life.  This article is addressed to these soldier-lawyers.  


Not much has been written to assist mobilizing private practice attorneys with the tough decisions involving whether they should shut down their practice, or temporarily hand off their clients to their business partners or fellow professional service corporation shareholders.
   I will layout some practical suggestions on how to plan for the relatively high probability of mobilization if you are an active Reserve Component officer-lawyer, and some helpful federal law provisions and programs that can assist lawyers regain their financial footing upon demobilization.

First, the most important aspect of preparing for mobilization is to level with your fellow lawyer/business partners regarding the fact that you are a member of the Reserve Component, and that you could be called up for active duty for a year or more upon relatively short notice.  While your law partners may be comfortable with your Reserve responsibilities to attend monthly weekend drills and two-weeks annual training every year, they are probably unaware of the possibility of mobilization.  The impact of mobilization should be frankly discussed as to how it affects a law firm’s profits, costs, clients, support staff utilization, accounts receivable, and possible future representation conflict of interest ethical concerns.

Second, you should work with your law firm partners to develop a written mobilization plan to cover those important aspects of your mobilization such as your financial obligations to the firm, your share of firm profits while mobilized, what happens to your dedicated support staff, the possibility of hiring a temporary attorney to handle your case load while you are on active duty, a process to identify your most important clients and immediate notification procedures if you are mobilized so that their cases are protected.   The plan should also cover what should be done if you are permanently disabled or killed in action.  This plan should be flexible and reviewed at least annually to account for any changes in circumstances.  Major aspects of your plan such as how you are to split profits and expenses when mobilized, and how you will vote by email or proxy on matters of firm governance while mobilized should be referenced in your firm’s partnership agreement and/or corporate bylaws.  Such detail is not normally covered in most limited liability partnership agreements or corporate bylaws.  You should test and fine-tune your mobilization plan by implementing it on a small scale during annual training, and see if it works.

Prior to your activation, you should have designated an administering attorney(s) to handle your caseload in your absence, and if necessary be responsible for shutting down your practice.  Make sure the individual designated is a trustworthy member of the firm, knowledgeable about your area of law, and that you have briefed him or her on a regular basis about your major clients and the status of your cases.   Upon your notice of activation, you should work with the administering attorney and your support staff upon to notify your clients of your pending activation, and give them a choice whether they wish to continue to have their case handled by the firm or seek other counsel.  The administering attorney should assist the clients with their decision as to further representation, and/or transfer of the case file to another firm attorney or other counsel.  The administering attorney should work with your support staff to identify any possible conflict situations, court filing deadlines, statutes of limitation deadlines and other case specific information that would need immediate attention while you are gone.  This arrangement should be formally documented by a written power of attorney and accompanying written agreement, covering issues such as malpractice coverage, trust fund access, reviewing mail, seeking extensions of time for trials or hearings, assisting the malpractice insurer on any potential claims made while mobilized, and settling billing disputes.   Copies of the agreement and Power of Attorney should be provided to the bank maintaining your trust account, and your malpractice insurer.

Finally, you should meet with your financial advisors to determine if your military pay and benefits will be significantly less upon mobilization than you were currently receiving from your law firm as a partner or shareholder.   If your military salary is significantly less than your civilian monthly earnings, you may want to make some sort of arrangement with the firm to “catch up” on any partnership contribution payments to the firm after your return from active duty without any additional interest or penalties.   You may want to determine whether your firm’s disability insurance and/or life insurance covers military service death or disability, and whether you would want to continue any family health benefits you currently receive through your firm’s group policy.  You may want to determine if your mobilization will have any negative or positive tax ramifications, especially if you die on duty.  You should review your will and trust agreement, especially if your firm is family owned and there may be estate planning tax ramifications upon your death.

You may be eligible for financial benefits provided by the Soldiers and Sailors Civil Relief Act (SSCRA)
 and similar state laws.  If you signed any personal guaranty for a business loan for the firm, you may seek to reduce the loan interest rate to a maximum rate of 6% for the length of the deployment, and any interest for the period of mobilization above 6% is forgiven
.    You may be able to extend repayment periods on any payments owed on personal debt or obligations equal to the time mobilized, without any late fees or other penalties, even if you are not currently in default
.  You may receive additional time to meet state Continuing Legal Education requirements to maintain your law license, and not be subject to any late fees
, and reduced state bar dues
.    You may be able to suspend or reduce your malpractice coverage while on active duty pursuant to the SSCRA
.  You may want to maintain lesser malpractice coverage while deployed, as your malpractice coverage is “Claims Made”, which means that if you have a claim that is filed while you are deployed, you would not be insured against such a claim unless you maintained some malpractice coverage
.

You may want to check with the Small Business Administration, which administers a small business low-interest loan program especially to assist businesses, including law firms, who must take on additional costs because of the absence of a mobilized soldier(s)
.  States may be providing similar incentives. Congress is also currently looking at several bills to give employers tax credits for supporting the Reserves


While you are deployed on active duty, you are subject to several more rules that impact on your future as a private practice attorney.  Pursuant to Amy Regulations, a Reserve Component Judge Advocate Officer on active duty must obtain the prior written permission of The Judge Advocate General of the Army to practice civilian law while on active duty
.  You probably will not  be allowed to go back to your law office and work weekends on cases and bill hours to clients while on active duty mobilized status. Also federal ethics statutes and regulations apply to mobilized Reservists, which include prohibiting Reservists from being assigned to military duties that conflict with their civilian job
.  Upon return from military duty, Reservists may not appear before U.S. Government officials or lobby U.S. Government officials on particular matters  involving specific parties in which the Reservist participated while on active duty
, and Reservists may not represent clients in government procurement actions when their actions or relationships while on active duty created an organizational conflict of interest


When you demobilize and return home, you should have a plan prepared to reopen your business.  You need to notify your law partners, your support staff, malpractice insurer,  trust account administrators, state licensing board, the courts, and your clients of your return and your desire to pick up where you left off with your civilian job.  You may want to notify people of your return by speaking engagements, press releases, newspaper advertisements, email, and television ads.


These are just a few examples of what sort of thought process needs to occur as the private practice attorney thinks of joining the Army Reserve.  Every person and every firm has its own unique situation, but long range planning helps make any transitions caused by military mobilization less painful for the Reservist and their law firm.

.

* This article is solely the work and opinion of the author, and is not the official policy of the U.S. Army, the Army Judge Advocate General’s Corps, or the U.S. Department of Defense.  Colonel Conrad is presently the Director of Reserve Training & Mobilization Issues, Integration and Mobilization Division, Office of the Judge Advocate General, U.S. Army.  Colonel Conrad has previously served as a mobilization law advisor during Operation Desert Storm for Sixth U. S. Army, as a law professor at the Army Judge Advocate General’s School, and Legal Counsel to the Chief, Army Reserve.
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