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A NOTE ABOUT THE IMPORTANCE OF UNITED STATES CITIZENSHIP

AND THE ROLE OF THE LEGAL ASSISTANCE ATTORNEY

E Pluribus Unum – From Many, One 

—Motto of the United States of America 

The United States is a nation of immigrants.  Throughout our history, immigrants have come here seeking a better way of life and have strengthened our nation in the process.

Deciding to become a U.S. citizen is one of the most important decisions in an individual’s life.  Completing the process for naturalization and acceptance for citizenship illustrates a commitment to the United States.  Moreover, making the journey to citizenship demonstrates loyalty to our United States Constitution and the American people.  As Legal Assistance Officers in the United States Navy, it is our duty and privilege to assist service members who qualify in their quest for the honored title of “United States Citizen.”   

American citizenship XE "citizenship"  is the goal of most aliens XE "alien"  who join the United States XE "United States"  Navy XE "Navy" , and there is good reason for this desire. United States citizenship XE "United States citizenship"  provides certain rights and privileges not available to aliens XE "aliens" . These benefits include the right to vote XE "right to vote" , the right to hold public office XE "right to hold public office" , and eligibility for unlimited types of employment XE "employment" , including federal jobs XE "employment:federal jobs" \t "See employment" , especially those requiring security clearances XE "security clearances" .  Additionally, incentives exist which would encourage citizenship for Naval personnel.   For example, a sailor born XE "born"  outside the United States XE "United States"  may not be able to advance in rate XE "advance in rate"  and undertake certain assignments XE "assignments"  because he or she has not yet become a citizen XE "citizen" . 

 XE "LPR"  This immigration law guide discusses the possibilities and difficulties of achieving the goal of citizenship for Navy members and for their families. Navigating the minefield of immigration law can often be difficult. Since 1986, Congress XE "Congress"  has amended the immigration XE "immigration"  laws at least every two years.  These legislative changes have made keeping up with immigration law difficult and yesterday’s answers to immigration law questions may no longer hold true in light of the current law. This guide is designed to provide an overview of current immigration law. Since each client’s situation is unique, this guide is not intended to be a substitute for in-depth research and advice and should serve as only a starting place to resolving a member’s immigration law issues.

I.
INTRODUCTION

A.
The role of the United States Congress XE "Congress" 
Every nation regulates the number and type of immigrants who cross its borders.  In the United States XE "United States" , Congress is vested with the power to  XE "Congress" enact laws setting forth the nation’s immigration XE "immigration"  policies and procedures.

B. 
The role of the United States Citizenship and Immigration Service XE "United States Citizenship and Immigration Service" \t "See USCIS"  (“USCIS”)

While the U.S. Congress XE "Congress"  is delegated the authority to enact legislation regarding immigration laws, the Executive branch of the United States enforces the immigration laws enacted by Congress. The Immigration and Naturalization Service carried out this responsibility until the Homeland Security Act of 2002 abolished the agency and moved most immigration functions to the new Department of Homeland Security (“DHS”).  DHS then established the United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS"   XE "Naturalization"  (“USCIS”), which became the bureau of DHS charged with administering and enforcing immigration XE "immigration"  laws.  For more information, visit the agency’s website at www.uscis.gov.  

C.
The role of the State Department

Consular officers of the U.S. State Department XE "State Department"  stationed abroad issue visas.  A visa XE "visa"  permits travel to entry points at the U.S. border, seaports, and airports but does not grant an alien the right to enter the U.S.  Only a USCIS XE "USCIS"  inspection officer at the port of entry may approve an alien’s admission into the U.S. as a lawful permanent resident XE "lawful permanent resident" , visitor, temporary worker, etc.

D.
The role of the United States Navy XE "United States Navy" \t "See U.S. Navy" 
The U.S. Navy XE "U.S. Navy"  cannot grant alien XE "alien"  servicemembers XE "alien servicemembers"  or their family members XE "family members"  either citizenship XE "citizenship"  or lawful permanent resident XE "lawful permanent resident"  (“LPR” XE "LPR" ) status XE "status" .  An alien who has served in the U.S. Navy XE "U.S. Navy"  does not automatically become a citizen XE "citizen"  of the United States XE "United States" .  However, he or she may take advantage of certain exceptions (discussed in Section VI herein), which waive or relax the requirements for becoming a United States citizen XE "United States citizen"  through naturalization XE "naturalization" .

II.
HOW A PERSON BECOMES A UNITED STATES CITIZEN XE "United States Citizen" 
A.
OVERVIEW: The path to citizenship

Naturalization is a term that means the conferring of nationality of a state upon a person after birth, by any means whatsoever, or conferring of citizenship upon a person. This is different from immigration which is simply entering and settling in a country or region to which one is not a native.  Naturalization can be granted automatically or pursuant to an application. 

There are three traditional ways of obtaining citizenship:  jus soli XE "jus soli" (“law of the place”), jus sanguini XE "jus sanguini"s (“law of blood”), and naturalization.  Under jus soli, a common law adopted in the 14th Amendment and various U.S. citizenship statutes, the place of a person's birth determines citizenship. Children born to diplomatic personnel serving abroad do not become nationals of the state of birth, but the children of others, including aliens, receive the nationality of the birth state.  Under jus sanguinis, a concept of Roman or civil law, a person's citizenship is determined by the citizenship of one or both parents. This rule, frequently called “citizenship by descent” or “derivative citizenship,” is not embodied in the U.S. Constitution, but such citizenship may be granted through statute.  

The four major paths to United States XE "United States"  citizenship XE "citizenship"  are as follows:

1.
Persons are citizens XE "citizens" at birth XE "birth"  if they are born XE "born"  in the United States XE "United States"  or its possessions or territories.  See paragraph II.B., page 2.

2.
Persons are citizens XE "citizens"  at birth XE "birth"  if they are born XE "born"  outside of the United States XE "United States"  to United States citizen XE "citizen"  parents.  Even if a child is born with only one United States citizen XE "United States citizen"  parent XE "parent" , if the citizen parent fulfills certain physical presence XE "physical presence"  requirements (to be discussed later) in the United States before his or her child XE "child"  is born, that child is still a citizen.  See paragraph II.C., page 4.

3.
Persons born XE "born"  outside the United States XE "United States"  of an alien XE "alien"  parent XE "parent"  or parents may become United States citizens XE "citizens"  automatically if one alien parent naturalizes before the child XE "child"  turns age 18.  See paragraph II.D., page 6.

4.
If none of the above applies to a member, then he or she must apply to the USCIS XE "USCIS"  to become a citizen XE "citizen"  through a process called naturalization XE "naturalization" .  As a general rule, most aliens XE "alien"  must first achieve Lawful Permanent Resident (“LPR”) XE "LPR"  status XE "status"  and then apply for naturalization after a specified time, normally five years after becoming an LPR, but a number of exceptions or waivers of the five-year period exist for servicemembers and their families.  See paragraph II.E., page 12.

B.
Citizenship through birth in the United States or its possessions or territories

The first important question in determining whether someone is a United States XE "United States"  Citizen (“USC”) XE "citizen"  is to determine when and where the person was born.   XE "born" Birth XE "Birth"  in the U.S. gives a person United States citizenship XE "citizenship"  regardless of his or her parents’ immigration XE "immigration"  status XE "status"  or citizenship status.  INA §301(a); 8 U.S.C. §1401(a).  The Fourteenth Amendment XE "Fourteenth Amendment"  and the Civil Rights Act of 1866 guarantee this basic rule of United States citizenship XE "United States citizenship"  law.  U.S. v. Wong Kim Ark, 169 U.S. 649 (1898).  The basic proof of citizenship through birth in the United States and its territories or possessions is an official birth certificate XE "birth certificate"  though there is precedence that other evidence may be used in the absence of such a document.  U.S. v. Breyer, 841 F.Supp. 679 (E.D. Pa. 1993).  
The term “United States” includes the fifty states of the United States, Puerto Rico, Guam, and the U.S. Virgin Islands.  INA §101(a)(38); 8 U.S.C. §1101(a)(38).  Persons born in the following territories on or after the dates set forth below are citizens XE "citizens"  at birth XE "birth"  just as if they were born in one of the fifty states:

Territory
Date
Statute

Puerto Rico XE "Puerto Rico" 
January 13, 1941

INA §302; 8 U.S.C. §1402

U.S. Virgin Islands XE "U.S. Virgin Islands" 
February 25, 1927

INA §306; 8 U.S.C. §1406

Guam XE "Guam" 
August 1, 1950


INA §307; 8 U.S.C. §1407

Practice Pointer: Despite widespread popular belief, U.S. military installations abroad and U.S. diplomatic or consular facilities are not part of the United States within the meaning of the 14th Amendment. A child born on the premises of such a facility is not subject to the jurisdiction of the United States and does not acquire U.S. citizenship by reason of birth. 

This physical presence requirement will be waived in some rare cases.  Children of certain diplomats and heads of state and those children born of alien XE "alien"  parents in United States territory placed under hostile occupation by a foreign power are exempted from the requirement and considered citizens. The hostile occupation clause is necessary because even though still born in a U.S. territory, the U.S. Constitution, Amendment XIV, Sec. 1 requires that persons born in the United States also be subject to U.S. jurisdiction for rights of citizenship to apply.  
Special rules apply to the Panama Canal Zone XE "Panama Canal Zone" .  Generally speaking, persons born XE "born"  in the Panama Canal Zone XE "Panama Canal Zone" , or in the Republic of Panama XE "Republic of Panama" , are United States XE "United States"  citizens XE "citizens"  if either parent XE "parent"  was a citizen XE "citizen"  and employed by the United States XE "United States"  government or by the Panama Railroad Company XE "Panama Railroad Company" .   INA §303; 8 U.S.C. 1 §403.  Since the Panama Canal Treaty XE "Panama Canal Treaty"  was terminated on September 30, 1979, persons born on or after October 1, 1979 in the Panama Canal Zone XE "Panama Canal Zone"  can no longer acquire United States citizenship XE "citizenship"  through birth XE "birth" .

Special rules apply to residents of the Commonwealth of the Northern Marianas Islands XE "Commonwealth of the Northern Marianas Islands" .  Generally speaking, they became United States XE "United States"  citizens XE "citizens"  on March 24, 1976.  

Pub. L. No. 94-241, 90 Stat. 263, reprinted in 48 U.S.C. §1801

Special rules also apply to American Samoa XE "Samoa"  and the Swains Islands XE "Swains Islands" .  In 1940, Congress XE "Congress"  declared that Samoans and Swains Islanders are “nationals XE "nationals" ” of the United States XE "United States"  but not citizens XE "citizens" .   Currently, these are the only non-citizen nationals XE "non-citizen nationals"  of the United States.  Section 101(e) of the Nationality Act of 1940.  Citizens are “citizens or nationals” of the United States.  “Nationals” are people inhabiting territories of the United States or United States possessions.  

A U.S. national who is otherwise qualified, may, if he becomes a resident of any State, be naturalized upon compliance with the applicable requirements of the Immigration and Nationality Act.  For these individuals, residence and physical presence XE "physical presence"  within the United States within the meaning of this title, shall include residence and physical presence within any of the outlying possessions of the United States.  Those individuals who are U.S. nationals do not have to become a Lawful Permanent Resident first in order to file for their citizenship.   INA §325, 8 U.S.C. §1436

United States citizenship has never been conferred on Filipino XE "Filipino" \t "See Philippines" s as a group by special legislation.  The United States recognized them as nationals until July 4, 1946, when the United States recognized the Philippines XE "Philippines"  as an independent nation.  With such recognition, all Philippine citizens who had not acquired United States citizenship lost their United States nationality, whether residing in the island or in the United States.

Airspace above the land territory and internal waters are held to be part of the United States (Art. 1(1), 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone, 15 U.S.T. 1606, TIAS 5639). However, U.S. registered aircraft outside U.S. airspace are not considered to be part of U.S. territory. A child born on such an aircraft outside U.S. airspace does not acquire U.S. citizenship by reason of the place of birth.  

The term “United States XE "United States" ” also includes its ports and harbors and other areas within United States territorial waters.  Cunard S.S. Co. Ltd. v. Mellon, 262 U.S. 100 (1923).  In 1988, a Presidential Proclamation extended U.S. territorial waters from 3 to 12 miles.  Presidential Proclamation 5928 of December 27, 1988, 54 Fed. Reg. 777 (January 9, 1989).  This leads to some interesting results.  For example, a U.S. registered or documented ship outside U.S. territorial waters or in the exclusive economic zone is not considered to be part of the United States. A child born to non-citizen on such a vessel does not acquire U.S. citizenship by reason of the place of birth Lam Mow v. Nagle, 24 F. 2d 316 (9th Cir., 1928)).  However, a child born on a foreign merchant vessel XE "foreign merchant vessel" , which is subject to U.S. jurisdiction within a port of the U.S. or sailing in its waters, does acquire United States citizenship XE "citizenship" .  In contrast, a child born of non-citizen XE "noncitizen"  parents onboard a foreign warship XE "foreign warship" , not subject to U.S. jurisdiction XE "U.S. jurisdiction"  but within U.S. territorial waters, does not acquire United States citizenship XE "United States citizenship" . XE "citizenship."   Nor would a child born on the United States Naval Station at Guantanamo Bay, Cuba acquire United States citizenship at birth.  It is equally true that a child born to alien parents in an American embassy or consulate in a foreign country would not thereby acquire United States citizenship at birth.  

C.
Citizenship at birth through United States Citizen Parents XE "Citizenship at birth" 

 XE "United States Citizen" 
If a person is born XE "born"  outside the United States XE "United States" , he or she could still be a United States citizen XE "citizen"  at birth XE "birth"  because of United States citizen XE "citizen"  parentage in one of the following four ways:

1.
Both parents are citizens XE “citizens”  and at least one parent XE “parent”  has had a residence in the United States or one of its outlying possessions, prior to the birth of the child XE "birth" .  INA §301(c); 8 U.S.C. §1401(c).

2.
Persons born XE "born"  abroad before November 14, 1986.  One parent XE "parent"  is an alien XE "alien"  and the other parent is a U.S. citizen XE "citizen"  who, prior to the birth XE "birth"  of such person, has been “physically present XE "physically present" ” in the United States XE "United States"  for a period or periods totaling 10 or more years, at least five of such years being acquired after age 14  (the “Ten-Five” rule XE "Ten-Five” rule" ).  INA §301(a)(7) (as originally enacted in 1952); 8 U.S.C. §1401(a)(7) (1952).   The physical presence XE "physical presence"  requirement for Armed Forces XE "Armed Forces"  members and government employees serving overseas, and their children living with them abroad is waived by such overseas service.

3.
Persons born XE “born”  abroad on or after November 14, 1986. One parent XE “parent”  is an alien XE “alien”  and the other parent is a U.S. citizen XE “citizen”  who, prior to the birth XE “birth”  of such person, has been “physically present XE “physically present” ” in the United States XE “United States”  for  a  period or periods totaling five or more years, at least two of such years being acquired after age 14  (the “Five-Two XE “Five-Two” ” rule).  Overseas service of Armed Forces XE “Armed Forces”  members and government employees (and their children) counts toward the “physical presence XE “physical presence”  in U.S. requirement.  INA §301(g); 8 U.S.C. §1401(g).

Example:  Application of “Five-Two XE "Five-Two" ” rule.  You are a United States XE "United States"  citizen XE "citizen" , age 14, who moved with your Navy XE "Navy"  parents to Japan because of their transfer to new overseas duty stations.  You enlist in the Navy overseas at age 18, marry XE "marry"  a Japanese national at age 19 and have a child XE "child"  in the next year in Japan.  Your child is still a United States citizen XE "United States citizen"  under the Five-Two XE "Five-Two"  rule although you have not been physically present XE "physically present"  in the United States since age 14.

4.
One parent XE "parent"  is a United States XE "United States"  citizen XE "citizen"  who, prior to the birth XE "birth"  of the person, has been continuously physically present XE "physically present"   XE "United States" for one year in the United States or its outlying possessions, and the other is a national but not a citizen of the United States.  INA §301(d); 8 U.S.C. §1401(d). This is a rare application as only persons born XE "born"  on American Samoa XE "Samoa"  and the Swains Islands XE "Swains Islands"  are noncitizen nationals XE "nationals"  of the United States.

Special rules apply to children born o XE "born out of wedlock" ut of wedlock outside the United States XE "United States" .  If the mother is a United States citizen XE "citizen"  who previously resided in the United States for a continuous 1-year period, the child XE "child"  is a United States citizen XE "United States citizen" .  INA §309(c); 8 U.S.C. §409(c).  Birth XE "Birth"  to a United States citizen father overseas on or after November 14, 1986, may also give the child citizenship XE "citizenship"  under the following conditions:

(1)
The blood relation XE "blood relation"  between father and child XE "child"  is established by clear and convincing evidence;

(2) The father was a United States XE "United States"  citizen XE "citizen"  at the time of the child XE "child" ’s birth XE "birth" ;
(3) The father (unless deceased) has agreed in writing to provide financial support for the child until he or she reaches age 18; and
(4) While the child XE "child"  is under age 18 years -

a. the child is legitimized under the law of the child’s residence XE "residence"  or domicile; or

b.
the father acknowledges paternity of the child in writing under oath; or

c.
the paternity of the child is established by adjudication of a competent court.

INA §309(a); 8 U.S.C. §1409 (a).

Practice pointer: Pre-November 14, 1986, law for Legitimization XE "legitimization"  by Fathers is more relaxed.  For out-of-wedlock XE "out-of-wedlock"  children born before November 14, 1986, the rules for United States XE "United States"  citizen XE "citizen"  fathers conferring citizenship XE "citizenship"  essentially require only that the paternity of the child XE "child"  be established by formal acknowledgment or court/administrative order before the child XE "child"  turned 21.

The following documents shall have the same force and effect as proof of United States citizenship as certificates of naturalization XE "certificates of naturalization"  or of citizenship issued by the Attorney General or by a court having naturalization jurisdiction: 

 (1)
A passport XE "passport" , during its period of validity (if such period is the maximum period authorized by law), issued by the Secretary of State to a citizen of the United States. 22 USCS § 2705 (2002)

    (2) The report, designated as a “Report of Birth Abroad of a Citizen of the United States XE "Report of Birth Abroad of a Citizen of the United States" \t "See Forms FS-240" ,”(Form FS 240 XE "Forms:FS-240" ) issued by a consular officer XE "consular officer"  to document a citizen born abroad. For purposes of this paragraph, the term “consular officer” includes any United States citizen employee of the Department of State who is designated by the Secretary of State to adjudicate nationality abroad pursuant to such regulations as the Secretary may prescribe. 22 USCS § 2705 (2002). 
Parents of children born outside the United States and its territories or possessions should obtain a Report of Birth XE "Birth"  Abroad of a Citizen of the XE "Report of Birth Abroad of a Citizen of the United States" \t "See Forms FS-240"  United States from the nearest U.S. Consular Office.  In the United States, parents should either file for an Application for Certificate of Citizenship XE "Application for Certificate of Citizenship" \t "See N-600" 

 XE "Citizenship"  (Form N-600 XE "Forms:N-600" ) XE "Forms:N-600"  with the USCIS XE "USCIS"  to document their children’s United States citizenship XE "United States citizenship"  status, or obtain a U.S. passport.  

D.
Citizenship based upon Naturalization of Parents - The Child Citizenship Act of 2000 (“CCA”)

The Child Citizenship Act (CCA) (See Pub. L. 106-395, 114 Stat. 1631) amends §§320 and 322 and repeals §321 of the INA.  Title I, Section 101 of the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  permits certain foreign-born children who are residing in the United States pursuant to a lawful admission for permanent residence XE "lawful admission for permanent residence"  to acquire citizenship automatically upon fulfillment of certain conditions. Title I, section 102 of the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  permits certain foreign-born children residing outside the United States to receive citizenship on approval of an application and taking of the oath of allegiance. Under the old rule, a child XE "child"  born overseas of an United States citizen who did not meet the requirements of physical presence XE "physical presence"  in the U.S. for the requisite period of time in the U.S. and one alien parent XE "parent"  automatically becomes a citizen only if the alien parent naturalized before the child reached age 18 and the child began residing in the U.S. as a permanent resident while under age 18.  The CCA changed this requirement, stating that the naturalization of the alien parent is no longer required. 

Practice Pointer:  The Child Citizenship Act of 2000 XE "Child Citizenship Act of 2000"  expressly repeals INA. § 321 (8 U.S.C. § 1432), which, in cases where the child XE "child"  had two alien parents, required both parents to naturalize before the child turned age 18.
1.
Children Born Outside the U.S. and Residing within the U.S.:
Under §320 of the INA as amended by the CCA, a child born outside of the United States automatically becomes a U.S. citizen when all of the following conditions have been fulfilled: 

(1)
At least one parent of the child is a U.S. citizen, whether by birth or naturalization; 

 

(2)
The child is under the age of eighteen years; and

 

(3)
The child is residing in the United States in the legal and physical custody of the citizen parent pursuant to a lawful admission for permanent residence. 

Under the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  an adopted child XE "adopted child"  must satisfy the requirements of section 101(b)(1) of the Act in order to be eligible to acquire automatic citizenship. Thus, currently those adopted children who immigrate to the United States (or adjust status in the United States to that of a lawful permanent resident) under section 101(b)(1)(E) of the Act, or under 101(b)(1)(F) of the Act and thereafter have a full, final and complete adoption, are qualified children. The term “child XE "child" ” as applied to all other children shall have the same meaning as that provided in the text of section 101(c)(1) of the Act. 

For those children XE "biological children"  who reside in the United States pursuant to a lawful admission for permanent residence XE "lawful admission for permanent residence"  and acquire citizenship automatically, a U.S. citizen parent should file the Form N-600 XE "Application for Certificate of Citizenship" \t "See Forms N-600" , with the required filing fee to the appropriate district office or sub office in the United States having jurisdiction over the parent and child XE "child" 's place of residence.

Practice Pointer: USCIS has determined that this applies only to those persons who meet each of the three requirements on or after February 27, 2001.  If, for example, a person meets all requirements, but the person’s 18th birthday occurred before February 27, 2001, that person remains an alien until he or she naturalizes under the regular naturalization procedures.

Practice Pointer:  USCIS XE "United States Citizenship and Immigration Services" \t "See USCIS"  has determined that as a matter of policy, an affidavit of support XE "affidavit of support" \t "See Forms I-864"  is not required if, at the time the alien seeks permanent residence through admission of adjustment of status XE "adjustment of status" , the alien can show that his or her admission or adjustment (on or after February 27, 2001) will automatically confer citizenship.

If a child XE "child"  meets all of the conditions for citizenship they do not have to file an application.   However, parents of children who meet the conditions for automatic acquisition of citizenship under the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  may either apply for a certificate of citizenship from the USCIS or for a passport from the Department of State in order to document the child's status as a U.S. citizen. 

U.S. citizen parents should submit a Form N-600 XE "Forms:N-600" , Application for Certificate of Citizenship XE "Application for Certificate of Citizenship" \t "See Forms N-600" , with the required filing fee. U.S. citizen parents of biological children generally will only need to submit photographs of the child XE "child"  and the required fee. In certain instances, the Service may request additional documentation to supplement the record if required documentation is not in Service administrative file(s) or to resolve discrepancies between the application and the documentation in Service records.
2.
Children Born and Residing Outside the U.S.
 

Under §322 of the INA as amended by the CCA, a parent who is a citizen of the United States or, if the citizen’s parent has died within the previous five years, a citizen grandparent or citizen legal guardian, may apply for naturalization on behalf of a child born outside the United States if the child has not acquired citizenship automatically under §320.  The Attorney General will issue a certificate of citizenship to such applicants upon proof that the following conditions have been met:

(1) At least one parent is, or at the time of his or her death was, a citizen of the United States,  whether by birth or naturalization.
(2) The United States citizen parent—

(A) has been physically present in the United States or its outlying possessions for a period or periods totaling not less than five years, at least two of which were after attaining the age of fourteen years; or 

(B) has a citizen parent who has been physically present in the United States or its outlying possessions for a period or periods totaling not less than five years, at least two of which were after attaining the age of fourteen years. 

(3) The child is under the age of eighteen years.

(4) The child is residing outside of the United States in the legal and physical custody of the applicant or, if the citizen parent is deceased, an individual who does not object to the application.

(5) The child is temporarily present in the United States pursuant to a lawful admission, and is maintaining such lawful status until an oath of allegiance is administered, unless the oath is waived pursuant to §337(a).

For any minor who resides outside of the United States with a U.S. citizen parent, a U.S. citizen parent may file the Form N-600 XE "Application for Certificate of Citizenship" \t "See Forms N-600" , with the required filing fee with any stateside district office or suboffice. The parent should include a request with the Form N-600 XE "Application for Certificate of Citizenship" \t "See Forms N-600"  noting preferred interview dates and should allow sufficient time (at least 90 days) to enable the Service office to preliminarily adjudicate the application, schedule the interview, and send the appointment notice to the foreign address. The following must also be submitted in making the application for citizenship:

·  XE "Application for Certificate of Citizenship" \t "See Forms N-600" Photos of the child XE "child" ;

· The child XE "child" ’s birth certificate;

· If the child XE "child" 's parents were married before their marriage XE "marriage"  to each other, proof of termination of any previous marriage of each parent (e.g., death certificate; divorce decree);
· Evidence of the US citizen parent’s citizenship (birth or naturalization certificate, FS-240 XE "Report of Birth Abroad:Forms" \t "See FS-240" , Report of Birth Abroad, a valid unexpired U.S. passport, or certificate of citizenship);

· Marriage certificate (if applicable);

· Evidence of US citizen parent’s (or grandparent’s) residence in the US (e.g., school records, military records, utility bills, medical records, deeds, mortgages, contracts, insurance policies, receipts, or attestations by churches, unions, or other organizations);

· Evidence of the child XE "child" ’s lawful admission to the US and continuing lawful status (Copy of Permanent Resident Card/Alien Registration Receipt Card or other evidence of lawful permanent resident status (e.g. I-551 stamp in a valid foreign passport or Service-issued travel document));

· Evidence of a final adoption (if applicable);

· Evidence of any name change (if applicable)

In addition, in certain circumstances, depending on the facts of the case, parents may also be required to submit: 
· Evidence of legitimation according to the laws of the child's residence or domicile or father's residence or domicile (if applicable); 

· Evidence of legal custody (if applicable); 

· Evidence that an adopted child XE "adopted child"  (not orphan) meets the definition of §101(b)(1)(E) (found at 8 USC §1101) (if applicable); and 

· Evidence of an approval notice for a Form I-600, classifying the child XE "child"  as an orphan (if applicable).

Under section 322 of the Act, a foreign-born child XE "child"  who resides outside the United States must be lawfully admitted to the United States and maintain such lawful status until the application for certificate of citizenship is approved and the oath of allegiance administered (unless waived). “Admission” is defined under section 101(a)(13) of the Act. A child may be admitted in any nonimmigrant classification. A child is considered to have maintained lawful status if his or her nonimmigrant classification has not been revoked or has not expired by operation of law.

Once the application is approved and the applicant takes the oath of allegiance, the child shall become a citizen of the United States and shall be furnished by the Attorney General with a certificate of citizenship.
If the child XE "child" ’s parents are divorced, evidence of legal custody needs to be provided. If the child is an adopted orphan, evidence of this needs to be provided. Finally, if the child was born out of wedlock, evidence of legitimation needs to be provided.  The application can be filed before the child enters the US, but the child must be present in the US to take the oath of allegiance. The application can be filed with any United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS"  (USCIS) district office. Along with the application, the parent can request specific dates for the oath, but should allow the USCIS at least three months to adjudicate the application.

Both §320 and §322 shall apply to a child XE "child"  adopted by a United States citizen parent if the child satisfies the requirements for being a child under subparagraph (E) or (F) of section 101(b)(1).

Both sections 320 and 322 of the Act, as amended by the CCA XE "CCA" \t "See Child Citizenship Act of 2000" , require the U.S. citizen parent(s) XE "U.S. citizen parent(s)"  to establish that the child XE "child"  is in his or her legal custody. The term "legal custody" refers to the responsibility for and authority over a child. For the purpose of the CCA XE "CCA" \t "See Child Citizenship Act of 2000" , the Service will presume that a U.S. citizen parent has legal custody of a child and will recognize that U.S. citizen parent as having lawful authority over the child, absent evidence to the contrary, in the case of:
· A biological child XE "biological child"  living with its natural parents, who are married. 

· A biological child XE "biological child"  living with one parent and the other parent being deceased.

· A biological child XE "biological child"  born out of wedlock being legitimated and residing with the natural parent.
In the case of an adopted child XE "adopted child" , a determination that a U.S. citizen parent has legal custody will be based on the existence of a final adoption decree. In the case of a child XE "child"  of divorced or legally separated parents, the Service will find a U.S. citizen parent to have legal custody of a child, for the purpose of the CCA XE "CCA" \t "See Child Citizenship Act of 2000" , where there has been an award of primary care, control, and maintenance of a minor child to a parent by a court of law or other appropriate government entity pursuant to the laws of the state or country of residence. The Service will consider a U.S. citizen parent who has been awarded "joint custody," to have legal custody of a child. "Joint custody" refers to the award of equal responsibility for and authority over the care, education, religion, medical treatment and general welfare of a child to both parents by a court of law or other appropriate government entity pursuant to the laws of the state or country of residence. There may be other factual circumstances under which the Service will find the U.S. citizen parent to have legal custody for purposes of the CCA XE "CCA" \t "See Child Citizenship Act of 2000" . 

In the case of an adopted child XE "adopted child"  or a child XE "child"  of divorced or legally separated parents, a determination that a parent has legal (and/or joint) custody will be based on the provisions of the adoption and/or divorce decree or separation agreement executed under the laws of the state or country of residence. In cases where the issue of custody is not explicitly addressed in the divorce decree or separation agreement, a determination of legal and/or joint custody shall be made based on the laws of the State or country of residence. 

Recap:  A U.S. citizen parent of a child XE "child"  living abroad must have at least 5 years of physical presence XE "physical presence"  in the United States, 2 years of which are after the age of 14, in order to apply for a certificate of citizenship on behalf of a minor child. If the U.S. citizen parent cannot meet this requirement, a child may still qualify for citizenship under the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  if the U.S. citizen parent has a U.S. citizen parent who met the physical presence requirements noted above. If the child is relying on the physical presence of the U.S. citizen parent's citizen parent, the Form N-600 XE "N-600:Application for Certificate of Citizenship" \t "See Forms" 

 XE "N-643:Application for Certificate of citizenship in Behalf of an Adopted Child" \t "See Forms" , Supplement A must also be submitted. There is no fee for this supplement form. 

As of February 27, 2001, the Service will issue certificates of citizenship reflecting the person's citizenship as of that date. The Service will reopen a previously denied N-600 XE "N-600:Application for Certificate of Citizenship" \t "See Forms"  and adjudicate the application pursuant to the new law if the application would have been approvable if filed on or after February 27, 2001 under the new section 320 of the Act. In those cases, the applicant will not be required to refile the application. 

 Practice Pointer:  If the district director denies the Form N-600 XE "N-600:Application for Certificate of Citizenship" \t "See Forms" 

 XE "N-643:Application for Certificate of citizenship in Behalf of an Adopted Child" \t "See Forms" , the applicant will be provided with a written decision detailing the reasons for denial. An applicant may appeal the decision to the Administrative Appeals Office (AAO) by filing a Form I-290B, Notice of Appeal to the Administrative Appeals Unit with the appropriate fee, within 30 days from the date of decision. 

USCIS intends to remove the Affidavit of Support XE "Forms:I-864"  (Form I-864 XE "I-864:Medical Exam" \t "See Forms" ) requirement for children adopted abroad who will receive citizenship at the time of entry as lawful permanent residents. This is the majority of cases. However, children born and residing outside of the United States or children who will not be adopted until after they enter the United States will still require the affidavit of support XE "affidavit of support:I-864" \t "See  Forms" . 

Adopted children XE "Adopted children"  who are currently residing in the United States with a U.S. citizen parent(s) but who are in nonimmigrant or parole status do not qualify for automatic citizenship. Such children will acquire automatic citizenship only after they immigrate to the United States or adjust status in the United States to that of a lawful permanent resident. Once the child XE "child"  becomes a lawful permanent resident and all other requirements of the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  are met, the child will be a citizen of the United States automatically by operation of law. 

A child XE "child"  who qualifies for citizenship automatically will be deemed a citizen on the date the last condition is fulfilled  (e.g., the date of final, full and complete adoption, naturalization of the parent, or admission of the child as a lawful permanent resident, whichever happens last). United States citizen parents should note that children who are admitted to the United States under section 101(b)(1)(F) of the Act as orphans coming to the United States to be adopted by U.S. citizen parent(s) do not automatically acquire citizenship on entry, even though admitted as lawful permanent residents. Children admitted as orphans coming to the United States to be adopted by U.S. citizen parent(s) must have been finally adopted in the United States or had the foreign adoption recognized by the state where the child is permanently residing. For those children under the age of 18 who acquired citizenship under the CCA XE "CCA" \t "See Child Citizenship Act of 2000"  on the date the law became effective, February 27, 2001, that date is the date of their citizenship. 

All applicants (and U.S. citizen parent(s) if application filed on behalf of a minor biological or adopted child XE "adopted child" ) must appear for examination unless such examination is waived. If the application for the certificate of citizenship is granted, after the applicant takes the oath of allegiance, unless the oath is waived, a certificate of citizenship will be issued. 

The child XE "child"  is a citizen as of the date of approval and administration of the oath of allegiance. 

Practice Pointer:  Document derivative citizenship XE "derivative citizenship"  of children when parents naturalize even if no separate formal filing procedure is required.  Parents should file for an Application for Certificate of Citizenship XE "Citizenship"  (Form N-600 XE "Forms:N-600" ) XE "Application for Certificate of Citizenship (Form N-600)"  with the USCIS XE "USCIS"  to document their children’s United States XE "United States"  citizenship XE "citizenship"  status XE "status" .  In the future, their children will have a document to rely upon to prove United States citizenship XE "United States citizenship" .  Following such a procedure will prevent situations such as the above example when people who are actually citizens XE "citizens"  may not know their true status.

E.
Lawful Permanent Resident status XE "Lawful Permanent Resident"  (“LPR XE "LPR" ”) 

1.
What Is an LPR?
Aliens (citizens of foreign soverienties) who legally come to the United States do so either as a non-immigrant visitor or as an immigrant.  Information regarding non-immigrant temporary visitors to the United States can be found in Appendix A.  Lawful Permanent Residents are people who have “permanent resident” status in the United States as provided for under our immigrations laws.  All aliens, eighteen years of age and over, are required to keep with them their certificate of alien registration or alien registration receipt card pursuant to the Immigration and Naturalization Act (“INA”) §264(a) [8 U.S.C. §1304 TA \l "8 U.S.C. §1304" \s "8 U.S.C. §1304" \c 2 ].  Any alien who fails to comply with the provisions of this subsection shall be guilty of a misdemeanor and may be fined up to $100 or be imprisoned up to thirty days or both.

An LPR is not a U.S. citizen XE "citizen" , but he or she has been granted two important rights:  (1) to live and work in the U.S.; and (2) to apply for citizenship XE "citizenship"  after a set number of years.  For most aliens XE "aliens" , obtaining LPR XE "LPR"  status XE "status"  is the hardest step along the road to U.S. citizenship XE "citizenship" .  An alien’s Lawful Permanent Resident status is shown by the alien possessing an Alien Registration Card  XE "Permanent Resident Card"  (“green card XE "green card" ”); a passport XE "passport"  with Permanent Resident Stamp, I-551 XE "Permanent Resident Stamp, I-551" 

 XE "Forms:I-551" ; or an I-94 XE "Forms:I-94"  (white card) with a photo and a stamp of “Temporary Evidence of Permanent Resident Status XE "Temporary Evidence of Permanent Resident Status" \t "See Forms I-551" , I-551 XE "Forms:I-551" .”  If you have either a “green card XE "green card" ” or USCIS XE "USCIS"  form I-551 XE "Forms:I-551"  you have authorization to work XE "work"  by virtue of your status. 

If an alien is not an LPR, XE "LPR"  how long they may stay and whether they may work in the U.S. depends on their nonimmigrant status.  For example, individuals in a B-2 XE "Visa" \t "See B-2"  (tourist XE "tourists" ) status may not work and are only authorized to remain in the U.S. for up to thirty days.  F-1 XE "Visa" \t "See F-1"  nonimmigrant students XE "nonimmigrant students"  are authorized to stay as long as they continue to attend school on a full-time basis (and obtain permission to change schools).  Students may work under certain conditions if they obtain permission first.  Certain temporary workers (the various “H” categories XE "Visas:various \“H\” categories" 

 XE "”H\” categories" ) may work for sponsoring employers for up to three years and may extend that period with approval from USCIS XE "USCIS" . None of these and other nonimmigrant categories gives a person LPR XE "LPR"  status.  A person in any of the nonimmigrant categories must first become an LPR XE "LPR"  before applying for citizenship XE "citizenship" .

2.
Avenues To Obtain LPR XE "LPR"  Status
LPR XE "LPR"  status XE "status"  is required for every type of naturalization XE "naturalization"  today except for naturalization based upon service during military hostilities XE "military hostilities" .  Because of the preference system XE "preference system"  for family-sponsored immigration XE "Immigration:Family-Sponsored"  (discussed below), which sets in effect  “quotas” for immigration XE "immigration"  from each country each year, becoming an LPR XE "LPR"  is frequently the biggest stumbling block facing a servicemember.   XE "citizen" Only immediate relative XE "immediate relative"  status, such as being married XE "married"  to a United States citizen, XE "United States citizen"  avoids the long waiting lines of the visa XE "visa"  preference system.  

Traditionally, United States XE "United States"  law recognizes three main avenues to LPR status:

(a)
Family-sponsored immigration XE "Immigration:Family-Sponosred" ;

(b)
Employment-sponsored immigration XE "Immigration:Employment Sponsored" ; and

(c) Asylum and refugee status XE "status" . XE "Immigration:Asylum and refugee" 
A fourth avenue to LPR XE "LPR"  status is through the U.S. Department of State’s XE "Department of State’s"  diversity lottery XE "diversity lottery"  which allocates 50,000 such visas each fiscal year to applicants from certain “under-represented” countries in recent U.S. immigration history.  For Navy XE "Navy"  members and their families, family-sponsored immigration XE "Immigration:Family-Sponsored"  is the primary route to immigrating as an LPR.   XE "LPR" Before discussing the mechanics of family-sponsored immigrationXE "Immigration:Family-Sponsored", note that the situation of Filipino XE "Filipino"  servicemembers without any United States XE "United States"  citizen XE "citizen"  family members XE "family members"  to sponsor them for LPR status XE "status"  has been addressed through the Armed Forces XE "Armed Forces"  Immigration Adjustment Act of 1991 XE "Armed Forces Immigration Adjustment Act of 1991" .

Most alien XE "alien"  servicemembers XE "alien servicemembers"  or dependents achieve LPR XE "LPR"  status XE "status"  through sponsorship XE "sponsorship"  by a family member.  Alien servicemembers who are immediate relatives  XE "immediate relatives" (i.e., married XE "married"  to a United States XE "United States"  citizen XE "citizen" ) go to the head of the line in obtaining immigrant visas XE "visas"  and LPR status.  Once they establish to the satisfaction of the USCIS XE "USCIS"  that an immediate relative XE "immediate relative"  relationship exists, no waiting time is required before they can apply for a visa XE "visa"  and LPR status.  Alien servicemembers and their family who are not immediate relatives XE "immediate relatives"  but instead fall into one of the preference XE "preference"  categories have significant waiting periods before they can apply for a visa and LPR XE "LPR" \t "See Lawful Permanent Resident"  status.

III.
ACQUIRING LPR STATUS

A.
Family Sponsored Immigration

As discussed above, the main avenue for legal immigration to the United States is through family sponsorship of the foreign national who wants to become a United States citizen.  For alien XE "alien"  servicemembers XE "alien servicemembers"  and their families who have family members XE "family members"  to sponsor them, the possibility of becoming an LPR depends upon whether the relationship with the family member can be classified either as an “immediate relative” XE "immediate relative"  or as belonging to one of the “preference XE "preference"  categories XE "preference categories" .” 

A lawful permanent resident is a foreign national who has been granted the privilege of permanently living and working in the United States. Any person who wants to become a lawful permanent resident based on the fact that they have a relative who is a citizen of the United States or a relative who is a lawful permanent resident must go through a multi-step process.

· First, the USCIS must approve an immigrant visa petition XE "immigrant visa petition" \t "See Visa I-130" , I-130, XE "Visa:I-130"  Petition for Alien Relative, for the foreign national. This petition is filed by the foreign national’s USC relative (sponsor) and must be accompanied by proof of the relationship to the foreign national. 

· Second, the Department of State must determine if an immigrant visa number is immediately available to the foreign national even if the foreign national is already in the United States. When an immigrant visa number becomes immediately available to the foreign national, it means that person can apply to have one of the immigrant visa numbers assigned to them. The foreign national can check the status of a visa number in the Department of State's Visa Bulletin (available on the State Department website). 

· Third, if the foreign national is already in the United States, the foreign national may apply to change his or her status to that of a lawful permanent resident after a visa number becomes available. If the applicant is outside the United States when an immigrant visa number becomes available, they must then go to the U.S. consulate servicing the area in which the alien resides to complete their processing. 

WHO IS ELIGIBLE? To be eligible to sponsor a relative to immigrate to the United States the potential sponsor must meet the following criteria:

· The potential sponsor must be a citizen or a lawful permanent resident of the United States and be able to provide documentation proving their status.

· The potential sponsor must prove that they can support their relative at 125% above the mandated poverty line.  (100% if on active duty)

· If the potential sponsor is a US Citizen they may petition for the following foreign national relatives to immigrate to the United States; however they must be able to provide proof of the relationships:

· Husband or wife; 

· Son or daughter; 

· Brother or sister, if the USC is at least 21 years old; or 

· Parent, if the USC is at least 21 years old. 

· If the potential sponsor is a lawful permanent resident they may petition for the following foreign national relatives to immigrate to the United States; however they must be able to provide proof of the relationships:

· Husband or wife; or 

· Unmarried son or daughter of any age.

The Visa Petition: Once USCIS receives a visa petition, Form I-130 XE "Forms:I-130" , Petition for Alien Relative, it will be approved or denied. If approved, the USCIS applicant sends the approved visa petition to the Department of State's National Visa Center where it will remain until an immigrant visa number is available. The Center will notify the applicant when the visa petition is received and again when an immigrant visa number is available. There is no need to contact the National Visa Center unless there is a change of address, a change in the applicant’s personal situation, or that of his or her alien relative, which may affect eligibility for an immigrant visa, such as reaching age 21, marriage XE "marriage" , divorce, or death of a spouse.

U.S. law limits the number of immigrant visa numbers that are available every year. These numbers are based on the applicant’s preference category (to be discussed below).  This means that even if the USCIS approves an immigrant visa petition, the applicant may not immediately receive an immigrant visa number.  In some cases, several years could pass between the time USCIS approves the immigrant visa petition and the time the State Department finally issues an immigrant visa number. In addition, U.S. law also limits the number of immigrant visas available by country. This means an applicant may have to wait longer if he or she comes from a country with a high demand for U.S. immigrant visas.
B.
“Immediate Relatives” and “Family-Sponsored” Preference Immigrants  

People who want to become immigrants are classified into categories based on a “preference” system. As discussed below, the “immediate relatives” of U.S. citizens, which includes parents, spouses and unmarried children under the age of 21, do not have to wait for an immigrant visa number to become available once the visa petition filed for them is approved by the USCIS. An immigrant visa number will be immediately available for immediate relatives of U.S. citizens. 

The only “immediate relatives” XE "immediate relatives"  recognized by U.S.  immigration XE "immigration"  law are as follows:

a. Unmarried children under age 21 of United States XE "United States"  citizens XE "citizens" ;

b. Spouses of United States XE "United States"  citizens XE "citizens" ; and

c. Parents of United States XE "United States"  citizens age 21 and over XE "citizens" .

INA§ 201(b)(2)(A)(I); INA §204(a)(1)(A)(I); 8 U.S.C. §1151(b)(2)(A)(i); 

8 U.S.C.1154(a)(1)(A)(i).

Stepparents XE "Stepparents"  may petition for their stepchildren XE "stepchildren"  as immediate relatives XE "immediate relative" , provided the child XE "child"  had not reached the age of eighteen years at the time the marriage XE "marriage"  creating the status of stepchild XE "stepchild"  occurred.  In order to petition a parent XE "parent"  under the immediate relative XE "immediate relative"  category, the U.S. citizen petitioner must be at least 21 years old. “Parent XE "Parent" ” means a parent XE "parent"  who is such by reason of his or her relationship to a “child XE "child" ” within the statutory definition of the term. However, the "child XE "child" " must have qualified as such within the statutory definition at the time their relationship was established and the parent-child relationship must continue to exist at the time that the immigration benefit is sought. 8 U.S.C. §1101(b)(1)(B); In re Citino, 12 I&N Dec. 427 (Bd. Imm. App. 1967).
“Immediate relatives” have a distinct advantage over relatives in the four “preference” XE "preference"  categories (discussed below) XE "preference categories"  because there is no waiting line for immediate relatives XE "immediate relatives"  seeking LPR XE "LPR"  status XE "status" .  Once a petition XE "petition"  to sponsor an immediate relative XE "immediate relative"  is approved, the immediate relative alien XE "alien"  may file papers for LPR XE "LPR"  status.

The relatives in the remaining categories (i.e., relatives who do not qualify under “immediate relatives” status) must wait for an immigrant visa number to become available according to the following preferences:  INA §203(a); 8 U.S.C. §1153(a).

a.
First Preference: Unmarried, adult sons and daughters of U.S. citizens. Adult means 21 years of age or older.

b.
Second Preference:  Spouses of lawful permanent residents, their unmarried children (under twenty-one), and the unmarried sons and daughters of lawful permanent residents.

c.
Third Preference:  Married sons and daughters of U.S. citizens.

d.
Fourth Preference:  Brothers and sisters of adult U.S. citizens.

The “immediate relative” XE "immediate relative"  and “preference XE "preference"  categories” XE "preference categories"  are the only family relationships XE "family relationships"  recognized by United States XE "United States"  immigration XE "immigration"  law as capable of conferring LPR XE "LPR"  status XE "status" .  No other relative categories (grandparents, grandchildren, aunts, uncles, etc.) may allow for sponsorship XE "sponsorship"  to immigrate and achieve LPR XE "LPR"  status XE "status" .

A person who marries a citizen can qualify for immigration under the immediate relative XE "immediate relative"  category.  The marriage XE "marriage"  must not be a sham XE "sham" , which is one entered into in order to obtain an immigration benefit.  The marriage XE "marriage"  must be entered into legally.  Parties must have been free to marry, and all prior divorces must have been legal.  The marriage formalities themselves must be recognized as legal in the jurisdiction where the marriage occurred.  The marriage must still legally exist; the parties cannot be divorced or legally separated.  However, the marriage need not be viable.  Even if the parties are separated, if they have not entered into a legal separation agreement XE "legal separation agreement"  or gotten divorced, XE "divorce"  they still have a valid relationship for immigration purposes.

Practice Pointer: Death XE "Death"  of sponsoring relative or petitioner.  In the case of an alien who was the spouse of a citizen of the United States for at least 2 years at the time of a citizen's death and was not legally separated from the citizen at the time of the citizen's death, the alien (and each child of the alien) shall be considered, for purposes of this subsection, to remain an immediate relative after the date of the citizen's death but only if the spouse files a petition under 8 U.S.C. §1154(a)(1)(A)(ii) of this title within 2 years after such date and only until the date the spouse remarries. 8 U.S.C. §1151(b)(2)(A)(i)

On occasion the sponsoring relative or petitioner may die before the sponsored family member is approved for an immigrant visa or allowed to adjust to LPR XE "LPR"  Status.  8 C.F.R. §205.1(a)(i)(C) provides that the petition is revoked unless USCIS XE "USCIS"  is persuaded that “humanitarian reasons” exist not to revoke the visa petition.  A letter with supporting documentation should be filed with USCIS XE "USCIS"  to support keeping the visa petition alive.

Practice Pointer: Sham Marriage XE "Sham Marriage" .  A stepchild XE "stepchild"  relationship will not be recognized for immigration purposes when it depends on a sham marriage XE "sham marriage" , even if the child is innocent and the marriage has not been legally terminated.  However, the statutory definition of child XE "child"  includes even a stepchild XE "stepchild"  born out of wedlock XE "out of wedlock" .   INA  §101(b)(1)(B)

C.
The Child Status Protection Act (Pub. L. No. 107-258, §1, 116 Stat. 927 (2002))

Until recently, in order for a child to be eligible for LPR status based upon the status of an immediate relative the child was required to be both unmarried and under 21 when the visa was issued and when he or she entered the United States or was adjusted to permanent residence status under INA §245.  A child who married or became 21 after the visa was issued and before admission or adjustment was no longer an immediate relative or otherwise entitled to be treated as a “child.”  On August 6th, 2002, Congress enacted the Child Status Protection Act  XE "CSPA" \t "See Child Status Protection Act" ), Pub. L. No. 107-258, §1, 116 Stat. 927 (Aug. 6, 2002), to address this issue.  The CSPA allows certain sons and daughters to be classified according to their ages on the date when the petition is filed, their marriage is terminated, or their parent is naturalized. 

The relevant legal provision for derivatives (spouse or minor children of the principle applicant) is contained in Section 3 of the CSPA. This section provides a formula for calculating the time at which the individual's age should be gauged. Using this formula, determination is made according to the individual's age on the date an immigrant visa number becomes available for him/her (or the date an immigrant visa number became available for the principal applicant), reduced by the number of days the petition was pending, but only if the alien has sought to acquire the status of an alien lawfully admitted for permanent residence within one year of such 

availability. This wording is complicated, and both USCIS and the U.S. Department of State (DOS) are in the process of interpreting and clarifying the requirements.

Practice Pointer:  Written as a mathematical expression, the formula may appear as this: (Age at time visa number available) – (# of days visa petition pending) = derivative's age BUT NOT IF visa application filed > 365 days.  If the age after the formula is applied is more than 21 but another category is available, the foreign national's application will be moved to the appropriate category, but the foreign national will retain the original priority date. 

The provisions of the CSPA took effect on the date of its enactment (August 6, 2002) and are not retroactive.  The new law applied to cases currently pending with and petitions approved by USCIS but awaiting final action on the beneficiary’s application for adjustment of status or for an immigrant visa. 
In May 2003 the U.S. Department of State (DOS) issued a cable on the Child Status Protection Act (CSPA).  In this Cable, the DOS addresses what actions constitute a “final action” on immigrant visa applications processed before August 6, 2002, the effective date of the CSPA. The DOS requires consular officers first to determine a person’s potential qualification for CSPA benefits by establishing whether the child had a final adjudication of the immigrant visa application prior to August 6, 2002. 

The DOS has advised that since the regulations stipulate that a foreign national is afforded a one-year window to overcome any denial of an immigrant visa, a denial that is less than one year old should not be considered a “final determination” of the application. The person must meet all other tests under CSPA, and have overcome the reason for the refusal in order to receive the immigrant visa ultimately.

The Cable further explains that the CSPA will not usually apply to denials more than one year old, since the window for an appeal will have closed. There is one exception to this rule. If the applicant filed for a waiver within the one-year window, and that application remained pending as of August 6, 2002, then that person also meets the initial requirement for the CSPA to apply.

Spouses of U.S. citizens, and the spouse's children, can come to the United States on nonimmigrant visas (K-3 XE "Visas:K-3"  and K-4) and wait in the United States to complete the immigration process. Before a K-4 visa can be issued to a child, the parent must have a K-3 XE "Visas:K-3"  visa or be in K-3 XE "Visas:K-3"  status.

Practice Pointer:  A child will be considered under 21 throughout the petition or application process as long as: the child is the unmarried child of a United States Citizen (USC) under the age of 21 when the I-130 XE "Forms:I-130"  is filed by a USC; a I-130 XE "Forms:I-130"  has been filed by a LPR and the LPR naturalizes before the child is 21; or an I-130 XE "Forms:I-130"  has been filed for a married child, but the child divorces before the child is 21.  A foreign national who qualifies as a K-4 child is also eligible for the benefits of the CSPA as long as a separate immigrant petition has been filed in his/her name and s/he accompanies a K-3 XE "Visas:K-3"  parent.  

The unmarried foreign national child of an asylum applicant shall continue to be eligible to accompany or follow to join his/her parent as long as the asylum application was filed prior to the date the child turned 21.

USCIS has issued a separate memo to address asylum cases. The memo recognizes that the child's age throughout the process is determined as of the date that the principal applicant files the I-589, even if the child is not added to the application until the child is over 21, as long as the child is added before the adjudication. Further, to determine the filing date, USCIS officers should look at their internal RAPS system and the receipt date on the I-589 receipt notice and, if different, use the earlier of these two dates.  Additional procedures for granting asylum nunc pro tunc for foreign nationals who turn 21 after adjudication of the asylum application but before the adjustment of status have not been issued to date.

Children of asylum applicants are effectively protected under this section and USCIS interpretation as long as they are included in the asylum application before their 21st birthday. As long as they meet this criterion, the benefit of CSPA for this set of foreign national children appears readily available.

The unmarried foreign national child of a refugee applicant shall continue to be eligible to accompany or follow to join his/her parent as long as the refugee application was filed prior to the date the child turned 21. 

If the unmarried child of a naturalized citizen elects not to use their parent's citizenship to change categories they must write to the Attorney General to state their desire to remain in their original category. This section applies as long as the petition was properly filed, regardless of whether the petition was approved before naturalization, and the foreign national retains their priority date regardless of which preference they choose.

 XE "Filipino" \t "See Philippines" The CSPA benefits apply only to family or employment beneficiaries (and derivatives) of cases now pending, filed after August 6, 2002, or approved before August 6, 2002, but only where there has been no final determination on the individual's Application for Adjustment of Status or Immigrant Visa Petition.  For the four “preference” XE "preference"  categories (discussed later) XE "preference categories" , sponsored relatives must wait to file their applications for LPR XE "LPR"  status XE "status"  on a first-come, first-served basis.  For those in the back of the line, the waiting period to obtain a visa to immigrate and become an LPR XE "LPR"  is measured in years, even decades in some categories.  This is because Congress XE "Congress"  has allocated a fixed number that may be admitted for each preference category.  For example, unmarried sons or daughters of citizens XE "citizens"  of the United States XE "United States"  are allocated 23,400 visa XE "visa" s worldwide each year, plus any numbers not required for brothers or sisters of citizens XE "citizens"  of the United States, if such citizens XE "citizens"  are at least 21 years of age.  Brothers or sisters XE "Brothers or sisters"  shall be allocated visas XE "visas"  not to exceed 65,000, plus any visas XE "visas"  not required for the other three preferences listed above.  Because each preference category is heavily oversubscribed, aliens XE "aliens"  in each preference category must wait in line until their number, i.e., place in line, becomes current.  An alien XE "alien" ’s place in line is determined by when the sponsoring relative originally filed the visa petition XE "petition" , (i.e., the priority filing date).

Each month, the Department of State XE "Department of State"  publishes the Visa Bulletin XE "Visa Bulletin"  to summarize the availability of immigrant numbers, specifically stating the priority filing date in each preference categories XE "preference categories"  for China XE "China" , India XE "India" , Mexico XE "Mexico" , the Philippines XE "Philippines" , and the rest of the world.  The priority date XE "priority date"  is ordinarily the filing date of an approved petition XE "petition" .

Practice Pointer: Cases in which Naturalization XE "Naturalization"  Beats the Preference System.  For those in the preference XE "preference"  categories XE "preference categories" , the best hope is the Second Preference Category A:  Spouses and unmarried children under age 21 of LPRs XE "LPRs" .  If the sponsoring LPR XE "LPR"  naturalizes, the visa XE "visa"  petition XE "petition"  filed by the alien XE "alien"  relative is upgraded to that for immediate relatives XE "immediate relatives"  where no waiting is required to file for an immigrant visa to attain LPR status XE "status" .  The sponsoring LPR XE "LPR"  relative should file the petitions to sponsor his or her family and file the naturalization XE "naturalization"  application for his or herself as soon as possible to speed up the processing of his family immigration XE "immigration"  paperwork.

Example: A LPR XE "LPR"  client from the Philippines XE "Philippines"  explains that he is eligible for naturalization XE "naturalization"  in one year.  He has not yet filed any papers to sponsor his wife and unmarried children under age 21 to immigrate to the United States XE "United States"  as LPRs XE "Lawful Permanent Residents" .  He sees no need to file such papers as he has not naturalized yet and he states that he is aware that as of the month of June 2005, the priority filing date for Second Preference A is only 22 April 2004.   While your client is correct that he can immediately bring his family to the United States only when he becomes a citizen XE "citizen" , there is good reason to file the paperwork needed to sponsor his family now as such sponsorship XE "sponsorship"  paperwork can be approved even before your client becomes a citizen.  The sponsorship paperwork does take time to process.  Once your client naturalizes, the already approved sponsoring paperwork should be immediately upgraded to that for immediate relative XE "immediate relative"  status XE "status" .  Notify the USCIS XE "USCIS"  that the approved sponsorship should be upgraded because of the sponsor’s naturalization.

The following is the procedure to have USCIS notify DOS of your change of status from Lawful Permanent Resident to U.S. citizen for purposes of having your family immigrant to the U.S.  You will do this by attaching a COPY of your naturalization certificate to the approval notice for the immigrant visa for your family and mail it back to the Service Center that sent you the approval notice for the immigrant visa.  The Service Center in turn will notify the State Department that your family are now dependents of a U.S. citizen and will adjust their category accordingly.

Under INA §237(a)(2)(A)(iii) Any alien who is convicted of an aggravated felony at any time after admission is deportable.

Clause (iii) shall not apply in the case of an alien with respect to a criminal conviction if the alien subsequent to the criminal conviction has been granted a full and unconditional pardon by the President of the United States or by the governor of any of the several States.

In Brissett v. Ashcroft, 363 F.3d 130 (2d Cir. 2004), the court said that the 8 USC §1432(a)(3) requirement of a "legal separation" required a formal act which, under the laws of the state or nation having jurisdiction of the marriage, altered the marital relationship either by terminating the marriage (as by divorce), or by mandating or recognizing the separate existence of the marital parties. 

D.
Sponsorship for LPR XE "LPR"  Status Through Marriage to a United States Citizen

This is by far the most common route to LPR XE "LPR"  status XE "status" . Marriage XE "Marriage"  to a United States XE "United States"  citizen XE "citizen"  leads to immediate relative XE "immediate relative"  status, which eliminates any waiting time to apply for LPR XE "LPR"  status.  There are no numerical limitations placed on the immigration XE "Immigration"  of immediate relatives XE "immediate relatives"  of U.S. citizens XE "Immigration:Immediate relatives of U.S. citizens" 

 XE "citizens"  to this country.  The servicemember is often the United States citizen XE "United States citizen"  inquiring about applying for LPR status for his or her spouse XE "spouse" , but not always.  Occasionally, the servicemember is the spouse applying for LPR XE "LPR"  status.  Procedures differ somewhat depending on whether such marriages take place overseas or in the United States XE "United States" .  This topic is fully explained in chapter IV.

E.
Adjustment of Status

For those who have filed the Adjustment of Status application, the Employment Authorization Document (EAD) is issued with validity periods based on certain criteria, including:  The applicant's immigration status; general processing time for the  underlying application or petition; required background checks and  response times for background checks by other agencies, as necessary;  other security considerations and factors as deemed appropriate by USCIS.  USCIS has the discretion to modify EAD validity periods both for initial, renewal, and replacement cards. USCIS also will be able to establish EAD validity periods for classes of aliens and for  individuals within those classes whose cases warrant a lesser validity  period. The expiration date is stated clearly on the card. The EAD needs to be renewed in order to maintain employment eligibility. In the past, the USCIS required approximately 90 days to issue EADs. This timeframe has increased to approximately 4 months. Additionally, per new security requirements, EADs can no longer be issued on a same-day basis at the USCIS District Offices. Therefore, the interim EAD may not continue as a simple solution to delayed EAD processing. The USCIS now allows a person to file the EAD extension 6 months prior to the expiration date rather than the original 4 months. It is best to file the extension at the earliest opportunity to avoid the difficulty of having to stop work, based on an USCIS delay in the issuance of the EAD.

In order to travel, one can also apply for the travel document known as an advance parole XE "advance parole" . As always, the warnings on the Advance Parole XE "Advance Parole"  document should be read carefully. Advance Parole does not protect against the 3- or 10-year bar XE "three-ten year bar"  on reentry to the U.S. for a person who goes abroad after having been unlawfully present for 180 days or longer. Such persons, if eligible for adjustment, will need to wait in the U.S. until their I-485s are approved. Upon approval, they will be lawful permanent residents and will no longer be subject to the 3- or 10-year bar XE "three-ten year bar" . 

The proper filing of an I-485 puts an individual in a “period of authorized stay.” This essentially allows the individual to remain in the U.S. awaiting the case decision and prevents accrual of “unlawful presence” time and “out of status” problems caused by loss of employment and other situations, such as reaching a 6-year limit on an H1B (Professional Work Visa). As a result, many people will be able to avoid the effort and expense of filing extensions of nonimmigrant status. Issues regarding status maintenance and unlawful presence can also be complex, so decisions regarding whether to file extensions or changes in non-immigrant status should be discussed with an experienced attorney.

An applicant for adjustment of status will need birth certificates or equivalent documentation to file the I-485 application. If the applicant does not have these documents, they should take the necessary steps to obtain them from the home country, as this may take some time. If the documents are not in English, translations will be required in addition to the documents. Adjustment applicants also must undergo an immigration medical exam from an authorized civil surgeon. 

Adjustment applicants must also provide information regarding their addresses for the past five years, including dates “to and from” and employment for the past five years. For some, these histories can be difficult to reconstruct, so it may be wise to start putting this information together as soon as possible.

An USCIS XE "USCIS"  examiner will interview XE "interview"  the couple on these issues.   Unlike a consular denial of an immigrant visa, a denial of an I-485 XE "Forms:I-485"  Application for Permanent Residence XE "I-485 Application for Permanent Residence"  may be appealed to the Board of Immigration Appeals. Once the applicant XE "applicant"  has filed the adjustment XE "adjustment"  application XE "adjustment application" , the applicant must stay in the United States XE "United States"  until the application is finally decided.  If the applicant leaves the U.S. (except under a grant of advance parole XE "advance parole" ), the application will be considered withdrawn.  A grant of advance parole XE "advance parole"  by USCIS to depart the U.S. gives permission to return to the U. XE "permission to return to the U." S. to resume applying for permanent residence XE "permanent residence" .  However, if an alien is subject to a ground of inadmissibility, XE "ground of inadmissibility"  such as a criminal conviction XE "ground of inadmissibility:criminal conviction"  or being unlawfully present XE "ground of inadmissibility:unlawfully present"  in the United States for more than 180, days he or she should be advised that advance parole XE "advance parole"  may not guarantee a return to the U.S. to resume applying for permanent residence XE "inadmissibility"  under INA §212(a), 8 U.S.C. §1182(a), 8 C.F.R. §245.2(a)(4).  Again, if the couple has been married XE "married"  less than two years at the time the Form I-485 XE "Forms:I-485"  is approved, the alien spouse XE "alien spouse"  is granted “LPR XE "LPR" ” status on a conditional basis.

Adjustment of status refers to the procedure for becoming a lawful permanent resident XE "lawful permanent resident"  without having to leave the United States. It should be distinguished from the traditional method of gaining permanent residence, which involves applying for an immigrant visa at a consular post abroad. 

According to INA §245(a), the status of an alien who was inspected and admitted or paroled into the United States may be adjusted by the Attorney General, in his discretion and under such regulations as he may prescribe, to that of an alien lawfully admitted for permanent residence if: 

· The alien makes an application for such adjustment,

· The alien is eligible to receive an immigrant visa and is admissible to the United States for permanent residence, and 

· An immigrant visa is immediately available to him at the time his application is filed. 

Basic eligibility for adjustment of status XE "adjustment of status"  requires the applicant's prior inspection and admission or parole into the United States. The USCIS officer must have a “full and fair opportunity” to conduct the inspection before the alien is considered “inspected.” An alien who enters based on an intentional false claim to U.S. citizenship has not been inspected. However, an alien who presents himself or herself for inspection before an USCIS officer as a passenger of a car will be considered “inspected” even where the USCIS officer does not question anyone in the car other than the driver. “Admission” occurs when the inspecting officer informs the applicant that the applicant is admissible and the applicant is permitted to pass through the port of entry. 

Generally, the alien's I-94 XE "I-94"  and/or the USCIS stamp in the alien's passport are proof of inspection and admission. However, a sworn affidavit or a copy of the alien's airplane ticket may be used where an I-94 or admission stamp is not ordinarily issued to the alien (i.e. visa-exempt aliens). 

An immigrant visa must be immediately available to the alien at the time his or her application for adjustment XE "application for adjustment"  is filed. The Department of State Visa Bulletin shows the priority date for each immigrant category. If an adjustment application is properly filed at the time that the individual's visa priority date is current but the priority subsequently retrogresses before the case is adjudicated, the adjustment cannot be completed.  However, the applicant will be permitted to remain in the United States until the priority date becomes current again, provided that he or she remains eligible for adjustment. 

It is important to realize that adjustment of status XE "adjustment of status"  is considered discretionary. The USCIS may still deny an application for adjustment XE "application for adjustment"  of status even where none of the statutory bars applies. 

In practice, adjustment of status XE "adjustment of status"  will be granted where the alien is statutorily eligible and there are no "negative factors." When such negative factors exist, the factors will be weighed to determine whether adjustment will be granted. Close family relatives, particularly immediate relatives XE "immediate relative" , may be a strong factor favoring adjustment. 

Preconceived intent XE "Preconceived intent"  to remain in the U.S. at the time of entry as a nonimmigrant, even though not resulting in fraud or willful misrepresentation, may be a sufficient negative factor to deny adjustment of status XE "adjustment of status" .  However, immediate relatives XE "immediate relative"  of U.S. citizens can overcome such negative factors. 

An application for adjustment XE "application for adjustment"  is considered abandoned XE "abandoned" \t "See abandon"  if the alien leaves the United States while the application is pending. However, the alien may apply for advance parole XE "advance parole"  prior to departing the United States to ensure that his or her application is not deemed abandoned XE "abandoned" \t "See abandon" . Advance parole is available for any legitimate personal or business reason. 8 CFR §245.2(a)(4)(ii)

An alien who has filed an application for adjustment XE "application for adjustment"  of status XE "adjustment of status"  may apply for an employment authorization XE "employment authorization"  during the period the application is pending (including any period when an administrative appeal or judicial review is pending). This is an unrestricted employment authorization that permits the alien to work for any employer. 

The alien may continue working pursuant to his or her existing nonimmigrant status, if such status permits employment. However, the USCIS normally takes the position that, after the application for adjustment XE "application for adjustment"  of status XE "adjustment of status"  is filed, the alien has immigrant intent and is no longer eligible for extensions or changes of nonimmigrant status. For this reason, it is advisable to obtain an unrestricted employment authorization XE "employment authorization"  in most cases. Unrestricted employment authorization permits the adjustment applicant to work for any employer.

If the alien is required to seek advance parole XE "advance parole" , he or she should apply for an unrestricted employment authorization XE "employment authorization" . This is because an alien who is “paroled” into the United States is no longer within the nonimmigrant status he or she had before departure. Also, any derivative status of an accompanying spouse or child XE "child"  arising from the principal alien's previous nonimmigrant status is lost once the alien returns under parole. 

Inspection and Admission or Parole.  Someone who enters the United States by evading immigration authorities and entering illegally or who makes a false claim to USCIS  has not been properly inspected and admitted and is therefore ineligible for adjustment of status XE "adjustment of status" .  

 XE "I-130:immigrant Visa" \t "See Form" 

 XE "I-485:Adjustment of Status" \t "See Forms"  XE "I-485:Adjustment of Status" \t "See Forms"  XE "I-485:Adjustment of Status" \t "See Forms" Practice Pointer:  Abandonment XE "Abandonment" \t "See abandon"  of Application for Adjustment of Status by departing the U.S. without USCIS approval of a grant of advance parole XE "advance parole" .   As discussed above, an adjustment applicant who departs the United States without applying for and receiving a grant of advance parole from the USCIS prior to leaving the U.S. will not be allowed to return to the U.S. to resume processing for adjustment of status XE "adjustment of status" .  If a servicemember or dependent who is applying for adjustment of status reports on PCS orders to an overseas duty station without obtaining USCIS approval of a grant of advance parole there could be serious consequences.  Please contact Code 16 for immediate assistance at (202) 685-4643.

Practice Pointer: Waiver of Interview XE "interview"  Form I-751, XE "Forms:I-751"  Petition to Remove Conditional Basis of Residence. XE "I-751 Petition to Remove conditional Basis of Residence"   The USCIS XE "USCIS"  regional service center reviews the Form I-751 XE "Form:I-751"  filed by the alien XE "alien"  and the alien’s XE "alien’s"  spouse XE "spouse"  to determine whether to waive the interview XE "interview"  required by the Act.  If satisfied that the marriage XE "marriage"  was not for the purpose of evading the immigration XE "immigration"  laws, the regional service center director may waive the interview XE "waive the interview"  and approve the petition XE "petition" .  If not so satisfied, then the regional service center director forwards the petition XE "petition"  to the district director having jurisdiction over the place of the alien’s residence XE "residence"  so that an interview XE "interview"  of both the alien XE "alien"  and the alien’s XE "alien’s"  spouse XE "spouse"  may be conducted.  

The director must either waive the requirement for an interview XE "requirement for an interview"  and adjudicate the petition XE "petition"  or arrange for an interview XE "interview"  within 90 days of the date on which the petition was properly filed.  If the applicant’s file adequately documents a bona fide marriage XE "marriage"  during the conditional 2-year period, an interview XE "interview"  is more likely to be waived.

Practice Pointer:  Nonfiling of petition to remove Conditional Residence.  A conditional permanent resident XE "conditional permanent resident"  who does not timely file a petition XE "petition"  to remove the conditions placed on that status XE "status"  begins to accrue unlawful presence XE "unlawful presence"  as of the date the conditional status XE "conditional status"  as an LPR XE "LPR" 

 XE "lawful permanent resident"  expires and may be placed by USCIS XE "USCIS"  in proceedings before an immigration judge to remove him or her from the United States XE "United States" .

In general, it is preferable for those seeking to be permanent residents to adjust in the U.S. rather than go abroad to process for an immigrant visa.  The Illegal Immigration Reform and Control Act of 1996 added the unlawful presence ground of inadmissibility as another reason for immigrants who have accrued any unlawful presence time in the U.S. to seek adjustment rather than consular processing.  INA  §212(a)(9)(B)(i) provides:

Any alien (other than an alien lawfully admitted for permanent residence) who --

(I) was unlawfully present XE "unlawfully present"  in the United States for a period of more than 180 days but less than 1 year, voluntarily departed the United States  (whether or not pursuant to section 1254(e) of this title) prior to the commencement of proceedings under section 1225, and again seeks admission within 3 years of the date of such alien's departure or removal, or

(II) has been unlawfully present XE "unlawfully present"  in the United States for one year or more, and who again seeks admission within 10 years of the date of such alien's departure or removal from the United States, is inadmissible.

Practice Pointer: The 180-day and 1 year Unlawful Presence Bars XE "Unlawful Presence Bars" .  “Unlawful presence” is defined to include any situation in which “the alien is present in the United States after the authorization of the period of stay authorized by the Attorney General or is present in the United States without being admitted or paroled.”  INA § 212(a)(9)(B)(ii); 8 U.S.C. § 1182(a)(9)(B)(ii).  Thus, an alien applying for admission to the United States who was unlawfully present XE "unlawfully present"  for 180 days to less than 1 year will be ineligible for a visa for 3 years following departure from the United States (see also 22 C.F.R. § 40.92(a)) and an alien applying for admission to the United States who was unlawfully present for 1 year or more will be ineligible for a visa for 10 years following departure from the United States (see also 22 C.F.R. §40.92(b)).  The United States Consulate may grant a waiver of the unlawful presence ground of inadmissibility if the alien can demonstrate “extreme hardship” to the alien's United States citizen or lawful permanent resident XE "lawful permanent resident"  spouse or parent XE "parent" .  INA § 212(a)(9)(B)(v); 8 U.S.C. § 1182(a)(9)(B)(v).  Certain limited exceptions exist to the unlawful presence bar for minors, asylees, and battered women and children.   INA § 212(a)(9)(B)(iii); 8 U.S.C. § 212(a)(9)(B)(iii).  In addition, the accrual of unlawful presence time may be tolled for a period of up to 120 days in instances where the alien has been initially lawfully admitted or paroled into the United States, has filed a non-frivolous application for a change or extension of status before the expiration of the period of stay authorized by the USCIS, and has not been employed without authorization in the U.S.   INA § 212(a)(9)(B)(iv); 8 U.S.C.. 212§ (a)(9)(B)(iv).

Every alien who plans to depart the U.S. who is neither a lawful permanent resident XE "lawful permanent resident"  nor an in-status alien and who, prior to departing the United States, may have accrued 180 days or more of unlawful presence should be advised of the potential of being denied a visa at the United States Consulate or denied admission at a U.S. port-of-entry by a U.S. Immigration Inspector due to the unlawful presence ground of inadmissibility.  This includes aliens who receive a grant of advance parole XE "advance parole"  from the USCIS to return to the U.S. to resume processing of his or her application for adjustment XE "application for adjustment"  to permanent residence.  The grant of advance parole does not by itself waive the unlawful presence ground of inadmissibility.

The Form I-864 XE "Forms:I-864"  is required in all family-based permanent immigration cases. It is submitted either to the USCIS in connection with an Application for Adjustment of Status or to the U.S. Consulate in connection with an Application for an Immigrant Visa. In addition to immigrant family cases, it is used at the U.S. consulates for the K-1 XE "Visas:K-1" , fiancée visa XE "fiancée visa" \t "See Visa K-1" , as well as the K-3 XE "Visas:K-3" , spouse of U.S. citizen XE "spouse of U.S. citizen" \t "See Visas K-3" , which are essentially processed like immigrant visas. 

The purpose of the I-864 XE "Forms:I-864"  is to overcome the “public charge” provisions that render individuals inadmissible if they are likely to become a burden to the U.S. government. The form is required in all cases described above, even if the individual intends to be self-supporting. The required income level to overcome the public charge provisions is 100% of the poverty level. The poverty level depends upon the number of persons in the household (Size of Family Unit), as well as where in the U.S. the household is located.  To qualify the service member’s base pay must be at least 100% of the poverty level for the number of persons in the household.

In some cases, the sponsoring relative will not have sufficient earnings to meet the 100% of poverty line level. This is particularly common with stay-at-home mothers or fathers who are sponsored by their spouses. It is also common if the sponsor is older and no longer working or a student or recent graduate. In instances such as these, it may be possible to meet the requirements through use of assets or a joint sponsor.

Practice Pointer: Affidavit of Support XE "Forms:I-864"  issues. With the passage of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 XE "Illegal Immigration Reform and Immigrant Responsibility Act of 1996" , any United States citizen XE "United States citizen"  sponsoring a relative to immigrate to the United States to become an “LPR” XE "LPR"  must complete and sign a revised Affidavit of Support XE "Forms:I-864"  (Form I-864 XE "Form:I-864" 

 XE "Affidavit of Support (Form I-864)" ).  This Form I-864 XE "Form:I-864"  legally obligates the United States citizen to support the sponsored alien relative XE "alien relative"  until the alien has worked 40 qualifying quarters under the Social Security Act, becomes a citizen of the United States, dies, or permanently leaves the U.S.  It will also end if the sponsor dies.  INA §213A; 8 U.S.C. §1183a; 8 C.F.R.  §213a.

The I-864 XE "Forms:I-864"  must be submitted in the following categories:

· Immediate relatives;

· Family-based preference immigrants;

Anyone accompanying or following to join an immigrant under any of the above-listed categories is inadmissible as an alien likely to become a public charge unless he or she also submit an I-864 XE "Forms:I-864"  executed on his or her behalf.

The person who executes the I-864 XE "Forms:I-864"  must:

· Be the petitioning relative or the relative who has a significant ownership interest in the petitioning entity;

· Be a person (cannot be a corporation, organization, or other entity);

· Be a United States citizen or national or a permanent resident;

· Be at least eighteen years of age;

· Be domiciled in the United States or any territory or possession of the United States;

· Be able to demonstrate that s/he can maintain the sponsored alien at an income level of at least 125% (100% if on active duty) of the federal poverty line during the period in which the affidavit is enforceable.  A sponsor on active duty with the United States Armed Forces, other than active duty for training, who is petitioning for his or her spouse need show the ability to maintain the sponsored immigrant at an income of only 100% of the Federal poverty guidelines.  Certain assets may be used in conjunction with income to meet these requirements;

· Submit copies of income tax returns for the three years immediately preceding the filing of the I-864 XE "Forms:I-864"  or, if the person did not file tax returns, the person must submit an explanation, with supporting authority, of the reasons why the person was not required to file the tax returns; and

· Notify the USCIS on form I-865 of the sponsor’s new address within thirty days of any change of address.  Failure to do so may subject the sponsor to a civil penalty if the means-tested public benefit received by the sponsored immigrant is a federal means-tested public benefit.  The civil penalties for failure to submit the I-865 as required range from $250 to $2,000 and from $2,000 to $5,000 if the sponsor knew that the sponsored immigrant received the means-tested public benefits.

If the sponsor cannot meet the requirement of maintaining an income of at least 100% of the Federal poverty guidelines, one or more joint sponsors may submit an affidavit of support XE "affidavit of support" \t "See Forms I-864"  form.  Notably, although a joint sponsor shares the liability of the sponsored alien, s/he cannot combine income with the primary sponsor in order to meet the income requirement and must be able to meet the minimum requirement individually.

The affidavit must continue to be enforceable against the sponsor until the sponsor or the sponsored immigrant dies or the sponsored immigrant:

1) Ceases to hold the status of a lawful permanent resident by either naturalization or by    abandoning status, or

2) Has worked or can be credited with 40 qualifying quarters of work.  After December 31, 1996, no qualifying quarter may be credited if the sponsored immigrant received “means tested” public benefits during that quarter. Work performed by a parent while the sponsored immigrant was under 18 years of age and any work performed by a spouse of the sponsored immigrant is credited to the sponsored immigrant.

When counseling a United States XE "United States"  citizen XE "United States citizen"  client contemplating divorce XE "divorce"  to a foreign national XE "foreign national"  they have sponsored, you should advise them that divorce XE "divorce"  does not terminate this obligation to support the alien XE "alien"  relative.  The level of support XE "level of support"  required is 125 percent of the federal poverty guidelines XE "poverty guidelines"  (100 percent for military families).  These guidelines are published annually in the Federal Register as public notices and also as 42 CFR §34.

The sponsor’s obligation does not end because  XE "divorce" the immigrant disappears and doesn’t communicate with the sponsor, or for other personal reasons.  It does end if the sponsor dies, although the sponsor’s estate may have to pay obligations that arose before the sponsor died.  8 C.F.R. §213a2(e)(1).

The Form I-864 XE "Form:I-864"  Affidavit of Support XE "Form I-864 Affidavit of Support"  is a required part of both the overseas consular processing for an immigrant visa XE "visa"  (Form OF-230 XE "Forms:OF-230" ) and the adjustment of status XE "adjustment of status"  (Form I-485 XE "Form:I-485" ) processing for bringing alien XE "alien"  spouses to the United States XE "United States"  to become “LPR XE "LPR" ”s XE "LPRs" .  The Affidavit of Support XE "Affidavit of Support" \t "See Forms I-864"  is a tool that Congress XE "Congress"  has mandated to ensure that aliens XE "aliens"  do not become “public charges XE "public charges" .”  Anyone immigrating through a family visa petition XE "family visa petition"  must have an affidavit of support XE "affidavit of support:I-864" \t "See  Forms"  (Form I-864 XE "Form:I-864" ) XE "affidavit of support (Form I-864)"  properly submitted, or the person will be inadmissible as a public charge XE "inadmissible as a public charge" 

 XE "public charge" .
If the alien XE "alien"  relative is forced to go on public assistance XE "public assistance" , the agency providing the assistance may compel reimbursement from the United States XE "United States"  citizen XE "United States citizen"  sponsor of any money paid out in public assistance in a federal court action as well as seek enforcement of future support.  In addition, the terms of the law creating the Affidavit of Support XE "Affidavit of Support" obligations appear to provide for entitlement in the alien’s XE "alien’s"  own right to compel support in a court of law.  

The sponsor will be liable to reimburse any government agency for “means-tested” public benefits paid to the sponsored alien during the period of obligation.  Means-tested public benefits include both federal and state public benefits.  Federal means-tested public benefits include any public benefit funded in whole, or in part, by funds provided by the federal government that the federal agency administering the funds defines as a federal means-tested public benefit.  Medicaid, Temporary Assistance to Needy Families (TANF), Food Stamps, the Children's Health Insurance Program (CHIP), and supplemental Security Income (SSI) have been determined to be federal means-tested public benefits.  State means-tested public benefits include any public benefit for which no federal funds are provided that a state, state agency, or political subdivision of a state defines as a state means-tested pubic benefit.  8 C.F.R. § 213a.2(c)(2)(iii)(C). 

 If the sponsor is unable to meet the minimum income requirement under the Federal poverty guidelines, then the applicant is ineligible for adjustment of status XE "adjustment of status"  unless the sponsor or the applicant demonstrates "significant assets" or a qualifying joint sponsor also executes a separate Form I-864 XE "I-864:Medical Exam" \t "See Forms"  accepting joint and several liability with the sponsor to support the applicant for adjustment.  8 C.F.R. § 213a.2(c)(iv).

Public charge XE "public charge"  is defined as a person who "has become . . . or is likely to become primarily dependent on the government for subsistence, as demonstrated by either the receipt of public cash assistance for income maintenance or institutionalization for long-term care at government expense.  In determining whether an immigrant is a public charge, the USCIS will not consider the following benefits:  Emergency Medicaid and other health insurance and health services; nutrition programs; housing benefits; child XE "child"  care services; energy assistance; emergency disaster relief; foster care and adoption assistance; educational assistance; job training programs; or community-based programs, services or assistance.  In addition, "earned cash payments that provide income  . . . do not support a public charge determination."  By contrast, cash assistance for income maintenance will be considered in making a public charge decision.  These programs include:  Supplemental Security Income (SSI); Temporary Assistance for Needy Families (TANF) cash assistance; general assistance program; and "programs . . . supporting aliens who are institutionalized for long-term care."

Practice Pointer: Marriage XE "Marriage"  Fraud XE "Marriage Fraud"  Penalties.  Besides criminal penalties XE "criminal penalties"  (five years imprisonment and $250,000 fine) for engaging in marriage XE "marriage"  fraud XE "marriage fraud"  for both the alien XE "alien"  and the citizen XE "citizen" , an alien who has attempted to circumvent the immigration XE "immigration"  laws through marriage is permanently barred XE "permanently barred"  from being approved for any future visa XE "visa"  petitions. INA §275(c); 8 U.S.C. §1325(c)

Practice Pointer: Ensure Termination of all Prior Marriages.  The couple must be legally married XE "married"  in order for USCIS XE "USCIS"  to grant any immigration XE "immigration"  benefits.  Occasionally, the USCIS XE "USCIS"  will question whether it should recognize a marriage XE "marriage"  for immigration purposes because of a prior marriage XE "prior marriage"  of either the United States XE "United States"  citizen XE "citizen"  or the alien XE "alien" , which has not been legally terminated.  Obtaining court-certified copies of the divorce XE "divorce"  decree is necessary.  However, if research reveals that the prior marriage XE "prior marriage"  has not been legally dissolved for whatever reason, the client may be advised that one available course of action is to now obtain a final divorce XE "divorce"  decree, remarry, and refile immigration papers.  Essentially, this means starting over but may waste less time than a protracted dispute with USCIS over whether the United States citizen XE "United States citizen"  and alien spouse XE "spouse"  are legally free to marry XE "marry" .

F.
Criminal Conviction XE "Criminal conviction"  Issues.   

An adjustment applicant is required to disclose ALL arrests and convictions.  Failure to fully disclose one's criminal history under some circumstances may by itself result in a denial of the application for adjustment XE "application for adjustment" .  Certain convictions may render an applicant for adjustment of status subject to arrest by the USCIS and removal (the INA term for deportation) from the United States.  Therefore, it is advisable to consult Code 16 or a qualified immigration lawyer before showing up at the USCIS office to apply for adjustment of status if criminal conviction issues are anticipated.  Convictions for crimes determined by Congress XE "Congress"  to be “aggravated felonies XE "aggravated felonies" ” (murder, rape, narcotics trafficking, etc.) may be bars to admission as “LPR”s XE "LPRs"  either through overseas consular processing for an immigrant visa XE "visa"  or through the adjustment of status XE "adjustment of status"  process in the United States XE "United States" .  In order for a drug offense to qualify as an aggravated felony, it must be a felony and be punishable under the Controlled Substances Act.  Some courts have held that court-martial convictions XE "court-martial convictions"  are not convictions XE "convictions"  for immigration XE "immigration"  purposes.  However, due to certain amendments in the Immigration Act of 1990, court-martial convictions XE "court-martial convictions"  occurring after 29 November 1990 may be considered convictions for immigration purposes.  In cases of less serious crimes, waivers of inadmissibility XE "inadmissibility"  may be available to allow the alien XE "alien"  to demonstrate extreme hardship XE "extreme hardship"  and rehabilitation XE "rehabilitation"  and show that they merit admission to the United States XE "United States"  as lawful permanent residents XE "lawful permanent residents" .  Obtaining a waiver for criminal convictions XE "waiver for criminal convictions" , especially from an overseas consular post, is a difficult process.  Moreover, no statutory waivers exist for certain crimes such as those relating to narcotics (except for simple possession of marijuana XE "marijuana"  of 30 grams or less).  Consequently, an alien convicted of a narcotics offense (except for simple possession of marijuana XE "marijuana"  of 30 grams or less) may be permanently barred XE "permanently barred"  from obtaining an immigrant visa or adjusting status XE "adjusted status" .  Attaining “LPR” XE "LPR"  status XE "status"  does not immunize an alien XE "alien"  from immigration XE "immigration"  consequences.  USCIS XE "USCIS"  may initiate proceedings to deport an “LPR” alien using convictions XE "convictions"  occurring before “LPR” XE "LPR"  status was granted and convictions occurring subsequent to obtaining “LPR” XE "LPR"  status.

USCIS XE "USCIS"  does not initiate removal proceedings against alien servicemembers XE "alien servicemembers"  still on active duty.  However, once an alien is discharged or released from active duty, the USCIS XE "USCIS"  District Office XE "USCIS District Office"  will initiate deportation proceedings after obtaining the approval of the USCIS XE "USCIS"  Regional Office XE "USCIS Regional Office"  in which the alien resides.

Arrest records XE "Arrest records"  must be disclosed on Form I-485 XE "Forms:I-485"  even in the absence of convictions XE "convictions" , but such arrests XE "arrests"  cannot form the basis for deportation without a conviction XE "conviction" .  Even violations of minor municipal ordinances XE "minor municipal ordinances"  (excluding traffic violations XE "traffic violations" ) must be provided, although listing minor violations XE "minor violations"  here should not concern the individual, as these violations should have no impact on their application.

Criminal convictions XE "convictions"  may also bar an alien XE "alien"  from naturalizing for failure to meet the good moral character XE "good moral character"  requirement.  While by statute the alien must establish good moral character XE "good moral character"  only for whatever time is required for residing as an LPR XE "LPR"  (normally five years – less or none for certain exceptions applicable to servicemembers), USCIS XE "USCIS"  may look at criminal convictions occurring before the statutorily required period for demonstrating good moral character XE "good moral character"  to determine if the alien should be barred from naturalization XE "naturalization" .  In other words, the passage of time may or may not allow the alien to demonstrate that he or she has been rehabilitated so as to overcome any good moral character XE "good moral character"  issues.

“Crimes involving moral turpitude XE "moral turpitude" ” committed within the statutory required period of good moral character may also bar an applicant from meeting the good moral character requirement for naturalization XE "naturalization" .  Moral turpitude XE "Moral Turpitude"  includes any crime involving fraud XE "fraud" —forgery XE "fraud:forgery" , passing a bad check XE "fraud:passing a bad check" , any offense in which it is stated that the person had “an intent to defraud XE "fraud:intent to defraud" .” Also included are crimes against property XE "crimes against property" —theft XE "crimes against property:theft" , burglary XE "crimes against property:burglary" , robbery XE "crimes against property:robbery" , even petit larceny (shoplifting) XE "crimes against property:petit larceny" —and crimes against a person XE "crimes against a person" —aggravated assault XE "crimes against a person:aggravated assault" , rape XE "crimes against a person:rape" , murder XE "crimes against a person:murder" , kidnapping XE "crimes against a person:kidnapping" .

However, two categories of criminal convictions XE "convictions"  permanently bar XE "permanently bar"  aliens XE "aliens"  from being eligible for naturalization XE "naturalization" :  (1) murder convictions at any time; and (2) convictions deemed to be for aggravated felonies XE "aggravated felonies"  (rape XE "rape" , narcotics trafficking XE "narcotics trafficking" , etc.) occurring on or after 29 November 1990.

Any alien convicted of, or who admits having committed, or who admits committing acts which constitute the essential elements of – 

· a crime involving moral turpitude (other than a purely political offense) or an attempt or conspiracy to commit such a crime, or

· a violation or (or a conspiracy or attempt to violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance as defined in section 102 of the Controlled Substances Act (21 USC 802), is inadmissible.

Any alien convicted of 2 or more offenses (other than purely political offenses), regardless of whether the conviction was in a single trial or whether the offenses arose from a single scheme of misconduct and regardless of whether the offenses involved moral turpitude, for which the aggregate sentences to confinement were 5 years or more is inadmissible. 

INA §212(a)(2)(A), 8 U.S.C. 1182(a)(2)(A).

Practice Pointer: Adjustment of status is a discretionary benefit.  It is important to note that adjustment of status XE "adjustment of status"  to permanent residence is a benefit subject to the discretion of the Attorney General, through delegation to the USCIS.  Even if the alien is not strictly subject to a statutory bar to adjustment of status, a discretion denial is possible.  For example, the USCIS may still deem a criminal conviction as sufficiently serious (along with any other negative factors in an alien's criminal and immigration history) so as to warrant a discretionary denial, if the negative factors outweigh any positive factors such as the presence of close family ties in the U.S and rehabilitation.

Practice Pointer: Battered Spouse Issues – Battered spouse XE "Battered spouse" s of U.S. citizens or LPR XE "LPR" s may “self-petition” by filing Form I-360 XE "Forms:I-360"  Petition for Amerasian, Widow(er), or Special Immigrant XE "Petition for Amerasian, Widow(er), or Special Immigrant" \t "See " Forms:I-360  and adjust to permanent resident under INA §204(a)(1)(A)(iii); 8 U.S.C. §1154(a)(1)(A)(iii); 8 C.F.R. §204.2(c)(1).  If the alien spouse can demonstrate that the battering or extreme mental cruelty led to or caused the divorce, and the alien spouse files their petition within two yeas of the divorce, that self-petition should not be denied.

Evidence of physical abuse may include, but is not limited to, expert testimony in the form of reports and affidavits from police, courts, medical personnel, school officials and social service agencies.  Evidence of extreme mental cruelty must be supported by the evaluation of “a professional recognized by the Service as an expert in the field, which it defines as psychiatrists, psychologists and licensed clinical social workers.  In states that do not issue licenses to clinical social workers, these professionals must be included in the Register of Clinical Social Workers or be certified by the American Board of Examiners in Clinical Social Work.  

The expert evaluation must contain the professional’s name, address, licensing authority and license number.  An evaluation prepared in conjunction with dissolution or other court proceedings is acceptable if a recognized professional prepared it.

Whether the legal termination of the marriage XE "marriage"  is connected to the battering or extreme mental cruelty is a matter of evidentiary proof.  That proof must demonstrate that the abuse occurred during the marriage, that the abuser was a U.S. citizen or “LPR XE "LPR" ” when the abuse occurred, and that the legal termination of the marriage occurred with the two-year period immediately preceding the filing of the self-petition.  The evidence submitted to meet the core eligibility requirements must be sufficient to demonstrate a connection between the divorce and the battering or extreme mental cruelty.  While a copy of the self-petitioner’s final divorce decree (with the date issued) shall be required in every case where divorce is an issue, the USCIS will not require that the divorce decree specifically state that the termination of the marriage must show battering or extreme cruelty during the marriage.  Evidence of the spousal abuse may include police reports, medical records, photographs XE "photographs" , court records, and social service records.

IV.
MARRIAGE BETWEEN A U.S. CITIZEN AND A FOREIGN NATIONAL

A.
Petition For Alien Fiancé Visa. XE "Visa:K-1"  The K-1 XE "Visas:K-1"  And K-2 XE "Visa:K-2"  Visa

If a U.S. citizen desires to marry a foreign national who wants to immigrate to the United States to get married, the couple can apply for an alien fiancé(e) visa (K-1 and K-2).  The K-1 and K-2 visas are intended to allow the foreign national (and children) the ability to immigrate to the United States for the purpose of getting married.  The restriction on this type of visa is that the couple must marry within 90 days of the foreign national fiancé(e) entering the United States.  The K-1 visa is for the fiancé(e) and the K-2 visa is for the children, under age 21, of the K-1 visa holder. Figure 1 shows the process to obtain the K-1/K-2 visa and to adjust the foreign national’s status to LPR. 

To qualify, the couple must have met in person within two years of filing the Form I-129F, Petition for Alien Fiancé(e), XE "Forms:I-129F"  and the couple must marry XE "marry"  within 90 days of the fiancé(e) entering the United States.  During the ninety-day period in which the alien can remain in the United States leading up to his or her marriage XE "marriage" , he or she is authorized to engage in employment XE "employment" .  The two exceptions to meeting within the prior two years are:  (1) if meeting would violate the strict and long-established customs of the foreign culture or social practice of the fiancé(e) XE "fiance(e)" ; or (2) the requirement to meet in person would result in extreme hardship.

Within 90 days after marrying, the alien XE "alien"  spouse XE "spouse"  should apply for adjustment of status XE "adjustment of status"  to LPR XE "LPR"  status XE "status"  by filing the Form I-485 XE "Form:I-485"  Application for Permanent Residence XE "Application for Permanent Residence" \t "See I-485"  to obtain conditional LPR status.  As discussed above, conditional LPR status should be removed by applying to remove the conditional status XE "conditional status"  within two years by filing Form I-751 XE "Form:I-751" .  Where permanent residence is granted on the basis of a marriage XE "marriage"  that is less than two years old, the termination of the marriage within two years of the grant gives rise to a rebuttable presumption that the marriage was a sham.  Not only must the marriage be valid, it must be subsisting; a terminated marriage confers no immigration benefits.

There must be proof of a bona fide intention to marry and proof that the parties have met in person within two years of filing the petition. The latter requirement may be waived for reasons of extreme hardship or custom.  In addition, the parties must be legally able to marry.  Once approved, the petition is sent to the Consulate abroad, which will issue the K-1 XE "Visas:K-1"  visa. The consulate must determine that the foreign fiancé(e) would be eligible to receive an immigrant visa before approving the K-1 XE "Visas:K-1"  Visa. The terms of the visa require that the fiancé(e) enter the U.S. solely for the purpose of marriage XE "marriage"  to the petitioner and that marriage must be concluded within 90 days after entry. 

Once the alien fiancé(e) is married, he or she (and any dependents) may apply for adjustment of status from K-1 XE "Visas:K-1"  to permanent resident. The alien should refrain from travel outside the United States while the adjustment application is pending (unless advance parole XE "advance parole"  is first obtained  See Para V. C. page 53). The K-1 visa holder would first obtain a two-year conditional residency and would have to file additional paperwork later for the conditions to be lifted.  An alien  admitted  to  the  United  States  as  a  fiancé(e), is authorized to be employed in the United 

Figure 1:  Alien Fiancé(e) Procedure


States for the duration of the visa without any restrictions as to the type of employment or location thereof. However, the non-U.S. Citizen spouse must apply for an employment authorization document (EAD) (See Para IV.B.5. on page 39). Although the USCIS used to issue an EAD stamp in the fiancé(e)'s passport at the time of admission, many ports of entry no longer do this. If the fiancé(e) does not receive an EAD stamp at the time of admission, he or she will have to apply at the district office.

Aliens who are admitted under what is known as the K-1 XE "Visas:K-1"  fiancé(e) category may only be adjusted through the sponsorship of the United States citizen who filed the petition to classify him or her as a K-1 XE "Visas:K-1"  fiancé(e).  In other words, if the alien fiancé(e) marries another United States citizen, the alien fiancé(e) must depart the United States to apply for an immigrant visa at an overseas U.S. Consulate before becoming a permanent resident.  K-2 XE "Visa:K-2"  status is granted to the dependent minor children of an alien fiancé(e) who are accompanying or following to join that fiancé(e). 

All K-1 XE "Visas:K-1"  fiancé(e) cases fall under provisions of the Immigration Marriage Fraud amendments of 1986 as the fiancé(e)'s status results from a marriage XE "marriage"  that was entered into less than 24 months before permanent residence was acquired. K-3 XE "K-3" \t "See Visas"  spouse cases will also fall under these provisions if the marriage is less than 24 months old at the time that the alien spouse obtains permanent residence. Such individuals are given conditional permanent residence rather than full permanent residence. This conditional status also applies to K-2 XE "Visa:K-2"  and K-4 XE "K-4" \t "See Visas"  dependents. 

Practice Pointer.   If the alien can establish the existence of a residence abroad to which he or she intends to return after the wedding, the alien may enter the United States as a B-2 XE "Visas:B-2"  visitor for pleasure. In such a case, the alien may leave the United States after the wedding and apply abroad for an immigrant visa as a spouse rather than as a fiancé(e).

B.
Petition For Alien Spouse Visa. XE "Visa:K-1"  The K-3 XE "Visas:K-1"  And K-4 XE "Visa:K-2"  Visa 

If a U.S. citizen is already married to a foreign national who wants to immigrate to the United States, the couple can apply for an alien spouse visa (K-3 and K-4).  The K-3 XE "Visas:K-3"  and K-4 visas were introduced by the Legal Immigration and Family Equity (LIFE) Act of 2000 and are now available to allow for the spouses of U.S. citizens and their unmarried children under age 21 who are outside the United States awaiting processing of their visa to come to the U.S. Spouses of U.S. citizens are classified K-3 XE "K-3" \t "See Visas"  and their unmarried children under age 21 are classified K-4 XE "K-4" \t "See Visas" . Once in the U.S., they need to file to adjust to resident status. The reasoning behind the introduction of these visa categories was to enable qualified family members to wait for their immigrant visas in the U.S., reunited with their U.S. citizen family member, rather than waiting for an immigrant visa abroad. Previously, spouses of U.S. citizens and their children who were beneficiaries of pending or approved petitions could enter the U.S only with immigrant visas. The spouse of a U.S citizen, who was married abroad, had to obtain an immigrant visa outside the U.S. prior to admission. This meant that the waiting period was frequently as long as a year while the USCIS processed the petition and the U.S. Department of State to issued the visa. Figure 2 shows the process to obtain the K-3/K-4 visa and to adjust the foreign national’s status to LPR.
Figure 2:  Alien Spouse Procedure



 There are three requirements for an alien to receive this classification: 

· The principal alien must already be married to a United States citizen who has filed a family-based petition (Form I-130 XE "I-130:immigrant Visa" \t "See Form" ) on his or her behalf;

· The same United States citizen spouse must be petitioning on the alien's behalf to obtain a K nonimmigrant visa (Form I-129F XE "Forms:I-129F" ); and

· The alien must be seeking to enter the United States to await the "availability of an immigrant visa." The USCIS interprets this phrase to mean the approval of the adjustment of status application or application for an immigrant visa. 

INA §101(a)(15)(K)(ii), 8 U.S.C. §1101(a)(15)(K)(ii); 8 C.F.R. §214.2(k)(ii))

The U.S. citizen spouse must have first filed a permanent petition on Form I-130 XE "Forms:I-130" . Once that petition is pending, then the petitioner submits the Fiancé(e) petition to a special address in Chicago that is allocated for the ‘K-3 XE "Visas:K-3"  / K-4’ visa categories and other types of LIFE Act cases. 

There is no need to submit separate petitions for the dependents of the foreign-born spouses who will obtain K-4 visas. The K-4 visa is a derivative visa that is obtained through the K-3 XE "Visas:K-3"  holder. Children of the foreign spouse who are under 21 years of age are eligible for this type of visa. 

However, USCIS recommends that Form I-130 XE "I-130:immigrant Visa" \t "See Form"  be filed on behalf of any K-4 XE "K-4" \t "See Visas"  aliens in any event, since they will not be permitted to seek permanent residence until their I-130 XE "I-130:immigrant Visa" \t "See Form"  petitions have been approved. They must also submit a completed Form I-693 XE "Form I-693:Medical Examiniation" \t "See Forms I-693"  (Medical Examination) when they appear at the consulate to apply for the K-3 XE "K-3" \t "See Visas"  visa from the Department of State.

K-4 XE "K-4" \t "See Visas"  aliens must be unmarried and under age 21 in order to continue to meet the definition of "child XE "child" " under INA §101(b)(1).   To be eligible for a K-4 XE "K-4" \t "See Visas"  nonimmigrant visa, an applicant does not need a separate Form I-130 XE "I-130:Petition for Alien Relative" \t "See  Forms"  or a form I-129F XE "Forms:I-129F"  filed on their behalf.  A completed form I-693 (Medical Examination) must be submitted when they appear at the consulate to apply for the K-4 XE "K-4" \t "See Visas"  visa.

Petitions for K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  status should be sent to the following address:

United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS" 
P.O. Box 7218

Chicago, Illinois

60680-7218

A K-3 XE "K-3" \t "See Visas" /K-4 XE "K-4" \t "See Visas"  alien must obtain a visa prior to seeking admission to the United States. Although Canadian citizens are visa-exempt for most purposes, they still require a visa for admission under the K classification. 

If the marriage XE "marriage"  took place abroad, the K visa must be issued at an immigrant visa issuing consular post located in the same foreign state where the marriage took place. An exception exists where no U.S. consulate exists in that foreign state. In such cases, the visa must be issued at a consular post having jurisdiction to issue immigrant visas for aliens having the alien's nationality. 

Practice Pointer: Aliens already in the United States under some other nonimmigrant category will not be permitted to change status to K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  while in the United States. However, there is nothing stopping the alien from applying for a K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  visa from abroad and reentering under that classification. They are permitted (and expected) to seek permanent residence by adjustment of status or consular processing abroad.  They may only do so as a result of a marriage XE "marriage"  to the original U.S. citizen petitioner who filed the petition on behalf of the K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  nonimmigrants. 

Aliens appearing at ports of entry with a valid K-3 XE "K-3" \t "See Visas"  visa will be inspected and, if admissible, will be admitted for a period of two years. Similarly, K-4 XE "K-4" \t "See Visas"  dependents will be admitted for a period of two years or until the day before his or her 21st birthday, whichever is shorter. 

Following the two-year admission period, a K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  nonimmigrant may apply to the USCIS for an extension of stay in two-year increments. Since the USCIS believes that the purpose of these classifications is to provide family reunification while the immigration process is ongoing, the USCIS will require the alien seeking an extension of stay to have filed a Form I-485 XE "I-485:Adjustment of Status" \t "See Forms"  or an application for an immigrant visa, unless the alien is still awaiting approval of the pending Form I-130 XE "I-130:immigrant Visa" \t "See Form"  or is able to provide the USCIS with "good cause" why this has not been done. Form I-130 XE "I-130:immigrant Visa" \t "See Form"  should be filed on behalf of the K-4 XE "K-4" \t "See Visas"  dependents at the earliest possible time.

Practice Pointer:  The status of an alien who enters under K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  status will terminate 30 days following the denial of the family-based petition. If this occurs, the alien must leave the United States. For the purpose of termination of K status, the petition is denied when the applicable administrative appeal has been exhausted, or the period to appeal has expired. 

If USCIS finds that a fee or other consideration was given for the purpose of filing the family-based petition or the petition to obtain K nonimmigrant status, USCIS will terminate the alien’s K status and initiate removal proceedings. This does not apply to a fee or other consideration paid to an attorney for assistance in preparation of a lawful petition.  Aliens admitted to the United States as K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  nonimmigrants are authorized to work incident to their status as are K-1 XE "Visas:K-1"  and K-2 XE "Visa:K-2"  nonimmigrants. However, like K-1 XE "Visas:K-1"  and K-2 XE "Visa:K-2"  nonimmigrants, K-3 XE "K-3" \t "See Visas"  and K-4 XE "K-4" \t "See Visas"  nonimmigrants must still obtain an employment authorization before commencing their employment. 

K-3 XE "K-3" \t "See Visas" /4 nonimmigrant may also apply for authorization to work in the United States while they wait for their immigrant status.  To do so, they must submit a completed form I-765 (application for Employment Authorization) along with the application fee.

Aliens classified as K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  who are seeking to renew their employment authorizations will be required to show that they are pursuing the immigration process. They will have to show that Form I-130 XE "I-130:immigrant Visa" \t "See Form"  has been filed on their behalf and, if approved, that their application for an immigrant visa or their application for adjustment XE "application for adjustment"  of status has been filed with the USCIS or Department of State, as applicable. Applications for employment authorization for those in K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  status should also be sent to the Chicago office.


Practice Pointer: The LIFE Act does not exempt aliens applying for the new K-3 XE "K-3" \t "See Visas"  and K-4 XE "K-4" \t "See Visas"  nonimmigrant classifications from the 3- and 10-year bars under INA §212(a)(9)(B). 

Aliens present in the United States in K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  status may travel outside the United States and return using their K-3 XE "K-3" \t "See Visas"  or K-4 XE "K-4" \t "See Visas"  visas, even if they have filed for adjustment of status. The USCIS will not presume that their departure constitutes abandonment XE "abandonment" \t "See abandon"  of the adjustment application. This is different from the USCIS' treatment of K-1 XE "Visas:K-1"  and K-2 XE "Visa:K-2"  nonimmigrants who must obtain advance parole XE "advance parole"  before departing the United States. 

Practice Pointer: The K-3 XE "K-3" \t "See Visas" /4 nonimmigrant classification does not provide immigrant status.  To obtain immigrant status -- once in the United States – a K-3 XE "K-3" \t "See Visas"  nonimmigrant must file form I-485 XE "I-485:Adjustment of Status" \t "See Forms"  (Application for Adjustment to Permanent Residence).  A K-4 XE "K-4" \t "See Visas"  nonimmigrant must have a Form I-130 XE "I-130:Petition for Alien Relative" \t "See  Forms"  filed on their behalf by their U.S. citizen parent/stepparent and must file a form I-485 XE "I-485:Adjustment of Status" \t "See Forms" .  K-3 XE "K-3" \t "See Visas" /4 nomimmigants will become permanent resident and receive their Green Card when both the I-130 XE "I-130:Petition for Alien Relative" \t "See  Forms"  petition and their I-485 application have been approved.

If the alien spouse does not desire to wait for the adjustment of status in the United States (e.g. U.S. Servicemember marries Japanese national while stationed in Japan), the couple would merely file the I-130 (without filing the I-485) and wait for the alien spouse to receive their immigrant visa.  This process takes about a year.
1.
Application Procedures for the K-3 XE "Visas:K-3"  and K-4 Nonimmigrant Visas: 

The U.S. citizen petitioner must file the I-130 XE "Forms:I-130"  petition, as indicated above and the petition, Form I-129F XE "Forms:I-129F"  (same form as for fiancé(e)s) in the U.S. for the purpose of obtaining nonimmigrant K status for his or her spouse. The USCIS approves the K-3 XE "Visas:K-3"  petition and then arrangements are made for the alien to be interviewed for the K-3 XE "Visas:K-3"  visa by the consular officer at the Embassy or Consulate abroad. As with fiancé(e) cases, the medical examination is done abroad. For a child XE "child"  of the spouse, there is no requirement for an I-130 XE "Forms:I-130"  to be filed, and there is no separate petition for the K-4. Rather the child would process for the K-4 visa together with her/his K-3 XE "Visas:K-3"  parent. However, the alien should be advised to file the I-130 XE "Forms:I-130"  for the child also. If the I-130 XE "Forms:I-130"  is not filed for the child prior to admission as K-4, the I-130 XE "Forms:I-130"  would be filed as part of the completion of the child's Green Card process after arrival in the U.S., as described further below. K-4 applicants also must undergo medical examination abroad.

2.
K-3 XE "Visas:K-3"  / K-4 Admissions to the U.S.:  

The spouse of the U.S. citizen must be in possession of the K-3 XE "Visas:K-3"  visa at the time of admission into the U.S. and that visa must be issued from the same foreign state in which the marriage XE "marriage"  took place (if outside the U.S.). Holders of valid K-3 XE "Visas:K-3"  visas will be inspected and, if admissible, will be admitted into the U.S. for a period of 2 years. Similarly, those with a valid K-4 visa will be admitted for a period of 2 years or until the day before the person’s 21st birthday, whichever is shorter.

Ordinarily the K-3 XE "Visas:K-3"  or K-4 visa holder will apply for adjustment of status to permanent residence after arrival.  However, there may be special situations such as if the I-130 XE "Forms:I-130"  is still pending at the Service Center. In such cases it will be possible to obtain extensions of the K-3 XE "Visas:K-3"  or K-4 status.

Practice Pointer:  Persons admitted as K-3 XE "Visas:K-3"  or K-4 will not be allowed to change to another nonimmigrant status. The purpose of the K-3 XE "Visas:K-3"  or K-4 is to provide a step toward the permanent status. K-3 XE "Visas:K-3"  and K-4 visa holders will be expected to go on to apply for the permanent resident status or "green card."

3.
Completion of Green Card Procedure After Arrival.  

In order to become a permanent resident, the K-3 XE "Visas:K-3"  visa holder needs to apply for adjustment of status (I-485) at the local USCIS District Office (or with the Vermont Service Center if in Maryland). The K-4 child XE "child"  needs to have an I-485 and an I-130 XE "Forms:I-130"  filed by the U.S. citizen petitioner.  Ordinarily, both of these items would be filed together.

Practice Pointer:  In order to obtain a K-4, the child XE "child"  does not have to be the child of the U.S. citizen, but needs to be the child of the K-3 XE "Visas:K-3"  visa holder. However, in a majority of cases, the K-4 will likely be the child of the U.S. citizen. In order for the K-4 child to become a permanent resident, the U.S. citizen must file the I-130 XE "Forms:I-130"  on her/his behalf. The U.S. citizen can file the I-130 XE "Forms:I-130"  for a biological child XE "biological child" ; for a stepchild XE "stepchild"  if the marriage XE "marriage"  creating the step relationship occurred before the child's 18th birthday; or (with certain restrictions) for an adopted child XE "adopted child" . For specific details on whether a particular child qualifies for immigration on this basis, we suggest a consultation with an attorney. 

4.
Medical Examination.  

Since the medical examination would already have been done overseas, the applicant does not need to do the medical again if filing I-485 within one year of the date the medical was performed. (Please note that there are some exceptions for people found to have certain medical conditions.) All applicants must submit the USCIS vaccination sheet.

5.
Employment Authorization.  

The applicant can apply for work authorization as a K-3 XE "Visas:K-3"  or K-4 by sending a work authorization application form to the Chicago P.O. box address, or can apply for the work authorization as part of the I-485 package. The applicant may travel on the K-3 XE "Visas:K-3"  / K-4 visa, even after filing the I-485, or the person may apply for an advance parole XE "advance parole"  document with the I-485.  See Para V.C. on page 53 regarding advance parole.

6.
Termination of the K-3 XE "Visas:K-3"  or K-4 Status.  
If the underlying relative visa petition or the immigrant visa is denied, then the nonimmigrant K visa will terminate 30 days following such denial. If this occurs, the person is required to leave the U.S.  If USCIS finds that a fee or other consideration was given to the petitioner for the purpose of filing the relative visa petition or the petition to obtain K nonimmigrant status for a spouse, the K status will be terminated and the alien being placed in removal proceedings.

7.
Conditional Status of the K-3 XE "Visas:K-3"  / K-4 Visa Holders.

All applicants who adjust their status to permanent resident from the K non-immigrant classification, as a spouse or fiancé(e), are subject to the conditional residency requirements of section 216 of the Act, the same as in other marriage XE "marriage" -based immigration cases. Also, a person in any K nonimmigrant classification, whether spouse, fiancé(e), may only apply to adjust status based on the alien spouse’s (or in the case of a minor child XE "child" , the alien parent’s) marriage to the citizen who filed the original petition in order to obtain that alien’s status, not on any other basis.

8.
Basic Eligibility Requirements 

(a)
The U.S. citizen (USC) spouse must have filed the I-130 XE "Forms:I-130"  immigrant petition

(b)
The USC must have also filed the I-129F XE "Forms:I-129F"  petition, which is the same one used for K-1 XE "Visas:K-1"  fiancé(e)s. USCIS must also approve the I-129F XE "Forms:I-129F" .

(c)
After arrival in the U.S., the K-3 XE "Visas:K-3"  holder must continue with the permanent immigration process, usually by filing the I-485, Adjustment of Status. 

9.
The K-4 requirements are: 

(a) 
The applicant must be the unmarried child XE "child"  under 21 of a person who qualifies for the K-3 XE "Visas:K-3" . The K-4 child can be listed on the same I-129F XE "Forms:I-129F"  as the K-3 XE "Visas:K-3"  spouse.

(b) 
After arrival in the U.S., the I-130 XE "Forms:I-130"  must be filed for the K-4 child XE "child" , usually together with an I-485 application. (Note that if the K-4 is the stepchild XE "stepchild"  of the USC, the USC cannot file the I-130 XE "Forms:I-130"  petition unless the couple married before the child's 18th birthday. If the couple did not marry before the child’s 18th birthday, the K-3 XE "Visas:K-3"  parent will have to file for the child, who will be subject to the long waiting list for relatives of permanent residents. In the meantime, there may also be a status problem and the child may have to wait abroad.) 

10.
Application Process.  

The I-129F XE "Forms:I-129F"  petition is filed with the new USCIS Missouri Service Center, which, upon approval, forwards the petition to the National Visa Center (NVC). NVC notifies the consulate by email, sending a scanned version of the I-129F XE "Forms:I-129F" . The consulate will then send a letter to the K-3 XE "Visas:K-3" /K-4 applicants with instructions regarding the medical exam, a list of documents needed, and instructions for notifying the consulate that all needed documents have been gathered. Not all applicants necessarily need to be interviewed. Consulates have discretion to require an interview or not.  The K-3 XE "Visas:K-3" /K-4 visa is issued as a nonimmigrant visa, similar to the K-1 XE "Visas:K-1" . In addition, a packet of documents is given to the K-3 XE "Visas:K-3" /K-4 visa holder to be presented to the USCIS Inspector at the Port of Entry.  

11.
Required Documents.  

The applicant needs two copies of the DS-156 (formerly known as the OF-156) visa application form, police certificates (as applicable when required for the particular country), birth certificates for both K-3s and K-4s, and marriage XE "marriage"  certificate for K-3s as well as proof of termination of prior marriage(s), if any. Both K-3s and K-4s also need the medical exam, but the vaccination requirement does not apply. Each applicant also needs a valid passport. For the minor child XE "child" , it could either be a passport in his/her own name, or s/he could be included in the parent's passport.

The I-864 XE "Forms:I-864"  Affidavit of Support XE "Forms:I-864"  is not needed for the K-3 XE "Visas:K-3"  or K-4 visa, but will be needed when the person later applies to adjust status to permanent resident. Some proof of financial support is needed for the K-3 XE "Visas:K-3" /K-4 visa, however. The consulate has the discretion to determine the types of documents acceptable for this purpose.

12.
Consular Processing.  

Consular processing for the K-3 XE "Visas:K-3"  visa will take place in the country where the couple got married. Even though the K-3 XE "Visas:K-3"  is technically a nonimmigrant visa, it is similar to an immigrant visa in that its purpose is to allow spouses to join and settle in the U.S. The process at the consulate is similar to that used for an immigrant visa (IV), which also includes a medical exam. Therefore, the processing is generally at a consulate that also handles IVs. However, not all countries have a consulate that processes IVs. 

C.
Adjustment of Status of Spouse of a U.S. Citizen Already Inside the U.S.

If the foreign national is in the U.S. and marries a U.S. Citizen, the U.S. Citizen and alien spouse may file to adjust the alien’s status to Lawful Permanent Resident status while remaining in the U.S.  The U.S. Citizen will file an I-130 XE "Forms:I-130"  Petition for Immigrant Relative alien for the alien spouse. The alien spouse concurrently files I-485 Application to Adjust Status.  Additionally, the applicants will submit G-325 Biographical Forms for both the U.S. Citizen and alien spouse, I-864 XE "Forms:I-864"  Affidavit of Support XE "Forms:I-864"  signed by the USC, Passport photographs for both U.S. Citizen and spouse, USCIS Medical Examination, and supporting documents.  At this time, the alien spouse is eligible to file and have approved an I-765 Application for Employment Authorization Document (EAD) allowing the alien spouse to work while the I-485 Application is pending.  

If the alien spouse was in valid nonimmigrant status at the time of filing the I-485 application then they are also eligible to file for a Travel and Parole Document on form I-131 to leave and reenter the U.S. while the I-485 is adjudicated, which may last 2 to 4 years. If the alien spouse is “out of status” at the time of filing the I-485, they will not be granted a Parole document to reenter the U.S. other than for emergent reasons.  The alien spouse, whether in status or not, MUST NOT leave the U.S. without a Parole Document in hand, as the I-485 application is deemed abandoned upon exit from the U.S. if permission to reenter has not been provided in the form of a Parole Document.

If filing the I-130 XE "Forms:I-130"  and the I-485 simultaneously, they should be filed with the local USCIS District Office.  Again, the U.S. Citizen must file all applications required of the alien spouse and on behalf of each accompanying child, defined as those unmarried children under the age of 21 at time of filing and who was under the age of 18 at the time of the marriage XE "marriage" .  The USCIS office will issue an appointment for fingerprinting, and an interview date where both the U.S. Citizen and alien spouse will be interviewed to verify the validity of the marriage.  If the marriage is less than 2 years old at the time of the interview the alien spouse will be classified as a Conditional Lawful Permanent Resident requiring the filing of I-751 XE "Forms:I-751" , Application to Remove Conditional Status, XE "Application to Remove Conditional Status" \t "See Forms I-751"  2 years from the date of the marriage.  If the marriage is greater than 2 years old at the time of approval, then no conditions will be attached to the grant of Lawful Permanent Resident Status.

PRACTICE POINTER: A U.S. Citizen can always marry a foreign national even if the alien is illegal. The challenge for the illegal alien is whether or not the alien can get a green card based on the marriage XE "marriage" .  If the alien entered the U.S. legally and overstayed their visa or fell out of legal status, the alien can apply for the green card under Section 245(a) of the Immigration and Nationality Act based on the marriage to a U.S. citizen. If the alien entered illegally and have remained more than six months, the alien would need to leave the U.S. and apply for a waiver of a reentry bar.
Warning:  Adjustment of Status is a complex area of immigration law and all matters should be outlined and referred out to a civilian immigration attorney.  This process encompasses a wide range of issues that require strategic legal analysis.  A facially simple marriage XE "marriage"  filing by a U.S. Citizen for their alien spouse may result in Removal proceedings and deportation of the alien spouse.  A critical issue involves the alien spouses’ entry into the U.S.  If the alien spouse committed fraud at the U.S. Consulate abroad or at time of entry to a Customs and Border Protection (CBP) Inspector to obtain a nonimmigrant visa and admission into the U.S., the alien spouse may need to file and have approved a Fraud Waiver I-601 at the time of application.  For example, an alien spouse may apply for and receive a B-2 XE "Visas:B-2"  nonimmigrant visitor’s visa at a consulate abroad.  The necessity articulated to the Consular Officer is normally disingenuous.  Aggravating the situation, the alien spouse at time of admission at a U.S. airport will confirm with the Immigration Inspector that the purpose of the trip is only to visit friends or site seeing. All along the intent of the alien spouse is to enter the U.S., marry and file I-485 Adjustment Application in the U.S. to avoid lengthy processing times involved in Consular processing.  Unfortunately, to an inexperienced attorney or pro se applicant, this issue will not surface until the time of the marriage interview when it may be too late and removal proceedings may be initiated.

D.
Marriages XE "Overseas Marriages"  to Foreign Nationals XE "Foreign Nationals" :  How the USCIS determines fraud

As a general rule, USCIS does not confer benefits "automatically." With some very limited exceptions, if a person wants a benefit from the USCIS it is necessary to apply. One must file the appropriate petition and/or application and establish all necessary qualifications for the benefit requested. In the case of marriage XE "marriage"  to a U.S. citizen, that citizen must file a petition for an alien relative (Form I-130 XE "Forms:I-130" ) and the foreign national must file an Application for Adjustment of Status (Form I-485) package (if in the U.S.) or undergo Consular Processing (if outside the U.S.). If the case is approved, the foreign national becomes a U.S. Permanent Resident, NOT a U.S. citizen. Some additional supporting forms are also necessary.
 XE "Immigrant Visa" Marriages of active duty servicemembers to foreign nationals XE "foreign nationals"  are governed by joint regulations of the Army, Navy XE "Navy" , and Air Force.  These regulations require that all members planning to marry XE "marry"  a foreign national XE "foreign national"  submit to their area commander or a designated representative an application for permission to marry XE "marry" .  As part of the application process, the alien XE "alien"  spouse XE "spouse"  will receive a medical screening and a background investigation.  If the couple intends to return to the United States XE "United States" , having the spouse XE "spouse"  become an LPR XE "LPR"  can prevent certain difficulties such as obtaining authorization from USCIS XE "USCIS"  to work legally in the United States.

The key requirement for a spouse XE "spouse"  to attain LPR XE "LPR"  status XE "status"  is a valid marriage XE "marriage" .  USCIS XE "USCIS"  will scrutinize the marriage XE "marriage"  by examining such factors as the length of time the couple knew each other, how many times they had seen each other prior to marrying XE "marrying" , whether the marriage XE "marriage"  has been consummated, and whether the couple presently resides or has ever resided together.  Separation alone will not automatically negate the validity of the marriage XE "marriage"  for immigration XE "immigration"  purposes; however, the couple must still be married XE "married"  in order to receive any immigration benefits.

In order to gain approval, the couple must establish that the marriage XE "marriage"  is bona fide, i.e. in good faith. Basically, they must establish that the marriage was entered into with the intention of being together as a couple and not solely for the purpose of obtaining an immigration benefit. In order to prove their intention the couple presents documentation of the history of the relationship and their current life together. The USCIS looks for the types of documentation that reflect a shared life, indicative of a typical married couple.

The types of documents required will vary depending upon the length of the marriage XE "marriage" , the financial status of the couple, etc. The USCIS will pay particular attention to whether any documents appear to have been created for purposes of the immigration case. The most typical example is the joint bank account. Many people are under the impression that a joint bank account is a "must" for a marriage case. While it is a standard and important piece of evidence and most married couples have a joint bank account, the failure to have one will not doom the case if there is other persuasive evidence. Similarly, just having a joint bank account will not impress the USCIS if the rest of the picture is not complete.

Assuming the couple is in the U.S., they will have to appear before the USCIS for a joint interview, sometimes called the "Stokes interview." The USCIS will question them together regarding the marriage XE "marriage"  and the documents offered in support of the marriage. The USCIS Examiner will judge their demeanor, the way they interact together and other relevant factors. In cases where the USCIS has misgivings, the couple can be interviewed separately for extended periods. In these separate interviews, the couples are asked details of their daily lives and backgrounds. Their answers are later compared. The questioning goes beyond things that could be memorized prior to the interview. The couple is given a chance to respond in writing to explain discrepancies and provide further documentation, if after the interview the USCIS determines that the case is not appropriate for approval.

The couple must also demonstrate that all prior marriages were validly terminated. If the beneficiary previously attempted to gain immigration benefits through a marriage XE "marriage" , the USCIS will have to be satisfied that there was no fraud in the earlier marriage. If there was fraud involved in an earlier marriage there is a permanent bar against gaining benefits though a later marriage.

As additional protection against marriage fraud, "conditional" permanent resident status is given to a foreign national with a marriage that is less than two years in duration at the time of case approval. This means that the permanent resident status is only valid for two years and a further petition must be filed to remove the condition. Again, the couple must provide documentation to demonstrate the validity of the relationship. Essentially, the USCIS does a two-year review of the marriage to see how the couple conducted themselves.

Congress and the USCIS have put safeguards into place to weed out fraudulent marriages. Cases that are denied can be referred for removal (formerly known as deportation) proceedings. All forms are signed under penalty of perjury, and the signatory is subject to substantial criminal penalties. The system is not infallible and some questionable cases may slip through and some genuine cases may be unduly difficult.  Immigration through marriage XE "marriage"  is certainly neither automatic nor a “rubber stamp” procedure. 
E.
Medical Exam XE "Medical Exam"  (INA §232(b); 8 C.F.R. §245.5)

The alien XE "alien"  spouse XE "spouse"  is required to have a medical examination XE "medical examination" \t "See Medical Exam"  by a designated civil surgeon (military treatment facilities are not authorized) XE "civil surgeon" .  During the required medical examination, the alien must present proof of vaccination against certain communicable and vaccine preventable diseases XE "diseases" , as recommended by the Advisory Committee for Immunization Practices (ACIP).  All aliens XE "aliens"  who file form I-485 XE "Forms:I-485" , (adjustment of status XE "adjustment of status"  application), must obtain the required vaccinations XE "vaccinations"  as documented on Form I-693 XE "Forms:vaccinations" \t "See I-693" , by the time they are interviewed XE "interviewed"  by an Immigration Officer for adjustment of status.  This report, which sets forth the findings of the mental and physical condition of the applicant, is used to determine if the alien spouse is medically admissible XE "applicant" .

F.
Removal of the Conditional Status XE "Conditional Status"  (Two-Year Probation Period for Marriage XE "Marriage" ) (INA §216; 8 U.S.C. §1186; 8 C.F.R. §216)

This step applies only to conditional resident XE "conditional resident"  spouses.   XE "conditional resident spouses" Both spouses must file the Petition to Remove the Conditional Basis on Residence XE "Petition to Remove the Conditional Basis on Residence" \t "See Forms I-751" 

 XE "Residence"  (Form I-751) (unless the citizen XE "citizen"  has died) within 90 days preceding the second anniversary of the alien XE "alien"  spouse XE "spouse" ’s receiving conditional permanent resident XE "permanent resident" \t "See Lawful Permanent Resident"  status XE "status" .  A failure to jointly file the Form I-751 XE "Form:I-751"  and appear together for the Form I-751 XE "Form:I-751"  interview XE "interview"  before an USCIS XE "USCIS"  examiner will result in an automatic termination of the spouse’s LPR XE "permanent resident"  status.  An exception exists if the alien spouse XE "alien spouse"  is able to establish that he or she should be excused from the requirement to jointly file the Form I-751 because the marriage was entered into in good faith XE "good faith" , because of some extreme hardship if forced to depart the U.S., or because of  battering XE "battering"  or extreme cruelty XE "extreme cruelty"  by the citizen spouse during the marriage.   XE "Form:I-751" The Form I-751 XE "Form:I-751"  process will conclude with an interview with an USCIS XE "USCIS"  examiner who is seeking to verify the validity of the marriage XE "marriage"  and ensure that the marriage was not entered into solely for an immigration XE "immigration"  purpose.  As long as the marriage is valid, USCIS XE "USCIS"  will remove the conditional status XE "conditional status"  and the alien will become an “LPR” XE "LPR"  without conditions.  The one exception relates to conditional residents XE "conditional residents"  who are outside the U.S. during this 90-day period pursuant to U.S. government orders.  Such aliens XE "aliens"  may file their petitions within 90 days after they return to the United States.

The I-751 must be accompanied by evidence demonstrating that the couple entered into the marriage XE "marriage"  in good faith and not merely to seek an immigration benefit.  This evidence should include documentation establishing joint ownership of property or joint tenancy at a common residence, commingling of financial resources, birth certificates of any children born to the marriage, photographs of the couple taken during the marriage, affidavits of persons having knowledge of the good faith of the relationship, and other documentation establishing a bona fide marital relationship (e.g. insurance policies, tax form filings, financial documents, bank statements, etc.).  The interview shall be conducted within 90 days after the date of submitting a petition and at a designated local USCIS office.  At the discretion of USCIS, it may waive the deadline for such an interview or the requirement for such an interview on the I-751 may be entirely waived in appropriate cases.  INA § 216A(d)(3); 8 U.S.C.  §  1186a(d)(3).

An alien whose conditional resident status is approaching the 2-year anniversary of permanent resident status, but who is unable to file a joint petition to remove the conditions because divorce or annulment proceedings have commenced, may not apply for a waiver of the joint filing requirement based on the “good faith” exception.   If an alien’s conditional resident status is terminated because he or she could not timely file a Form I-751, and he or she is placed in removal proceedings, then he or she may request a continuance from the immigration judge to allow for the finalization of the divorce or annulment proceedings.

To obtain a permanent green card XE "green card" , a conditional resident XE "conditional resident"  who has a joint petition XE "joint petition"  approved will usually be required to go to the local USCIS XE "USCIS"  office with the approval notice, the conditional green card XE "green card" , two photos XE "photos" , and a passport XE "passport" .  The USCIS XE "USCIS"  will process the alien for a permanent I-551 XE "Forms:I-551"  card and stamp the passport XE "passport"  with the temporary I-551 XE "Forms:I-551"  stamp that will allow the alien to travel and work pending receipt of the new card.

An individual who is a conditional permanent resident must take action to adjust their status prior to the expiration date on their conditional green card.  The permanent residence of such a person expires after two years unless a filing is made three months before that expiration requesting removal of the conditions on residency. The expiration date is established as two years after the approval of the permanent residence case. This date is clearly marked on the green card. Failure to file before expiration means that the individual’s permanent residence ends and they are deemed out of status. 

If the card has not been received by the expiration date on the I-551 XE "Forms:I-551"  stamp received by the alien XE "alien"  as temporary evidence of permanent residence XE "temporary evidence of permanent residence" , the alien must also obtain a renewal of the I-551 XE "Forms:I-551"  stamp.  To obtain the renewal, the alien must return to the USCIS XE "USCIS"  district office XE "USCIS district office"  with his or her passport XE "passport"  and with documentation that the card has not been received, i.e., the papers showing that the alien has made inquiry about the status XE "status"  of the card or has applied on form I-90 XE "Forms:I-90"  for preparation of a new card.

Practice Pointer: Legally avoiding the Conditional ResidencyXE "conditional residency" Period.   If feasible, a legitimate way to avoid undergoing the two-year conditional resident XE "conditional resident"  period is to be married XE "married"  for two years before seeking admission to the United States XE "United States"  with the immigrant visa XE "visa"  issued by the United States Consulate XE "United States Consulate" .  If already married XE "married"  for two years before being admitted to the United States with the immigrant visa, the alien XE "alien"  spouse XE "spouse"  attains full LPR XE "LPR"  status XE "LPR status" 

 XE "status"  upon admission.

Practice Pointer: Failure to Report current Address XE "Failure to Report current Address" .  Every alien that is subject to a registration requirement must notify the Attorney General within 10 days of any new address or change of address.  A person with a case pending is required to notify USCIS of an address change by calling 1-800-375-5283 AND filing a separate Form AR-11 (Change of Address Form) with USCIS  at the following address 

U.S Department of Homeland Security
Bureau of Citizenship and Immigration
Change of Address
PO Box 7134
London, KY 40742-7134
For commercial overnight or fast freight services, only: 

U.S Department of Homeland Security
Bureau of Citizenship and Immigration
Change of Address
1084-I South Laurel Road
London, KY 40744 

. The AR-11 must be filed to meet USCIS notification requirements. Those who have not complied with the requirement with respect to their current addresses should file the AR-11 without further delay. Certified mail, or other traceable mail, should be used in order to establish compliance with the law.  Since 9/11, USCIS has begun strict enforcement of this long-standing rule.  Failure to comply may subject the alien to criminal penalties.  In addition, and regardless of any criminal prosecution undertaken, the alien becomes deportable unless he or she establishes to the satisfaction of the Attorney General that the omission was reasonably excusable or was not willful. INA §265; 8 U.S.C. §1305; 8 C.F.R. §265.1

Instead of applying for an immigrant visa XE "visa"  to enter the United States XE "United States"  for admission as an LPR XE "LPR" , the alien XE "alien"  spouse XE "spouse"  files an Application for Permanent Residence XE "Application for Permanent Residence"  (Form I-485 XE "Form I-485" \t "See Forms" 

 XE "Form:I-485" 

 XE "Application for Permanent Residence (Form I-485)" ), with the USCIS XE "USCIS"  office having jurisdiction over the applicant XE "applicant"  place of residence.   XE "residence" 
Certain rights and privileges attach when a person files an I-485. It is possible to file an application for an Employment Authorization Document (EAD) simultaneously with the I-485. The EAD generally takes about 4 months to arrive. Derivative spouses and children of working age, who otherwise may have been in a non-immigrant status that does not permit employment, can also apply for the EAD.

V.
CITIZENSHIP THROUGH THE “NATURALIZATION” PROCESS

A.  Overview of the “Naturalization” requirements

If someone is not a U.S. citizen by birth or did not acquire U.S. citizenship automatically after birth, they still may be eligible to become a citizen through the normal “naturalization” process.  Generally speaking, people who are 18 years and older use the “Application for Naturalization XE "Application for Naturalization" \t "See Forms N -400" ” (Form N-400 XE "Forms:N-400" ) to become naturalized.  Persons who acquired citizenship from parents(s) while under 18 years of age use the “Application for a Certificate of Citizenship” (Form N-600 XE "Forms:N-600" ) to document their naturalization.  You may call the USCIS Forms Line at 1-800-870-3676 to request the above referenced forms or you may download any of these forms from the Internet at http://www.uscis.gov/graphics/formsfee/forms/index.htm.

After the Form N-400 XE "Forms:N-400"  is filed and processed (including a criminal history and background check), the applicant XE "applicant"  will appear before a USCIS examiner to establish qualification for naturalization.  Applicants must pass oral examinations on the English language XE "English language"  and American government.  If an alien is found eligible for naturalization, the alien takes an oath of allegiance XE "oath of allegiance"  to the United States at a naturalization ceremony.  Before a person can file for naturalization XE "naturalization" , he or she must have first been a “Lawful Permanent Resident” (or “LPR”) XE "Lawful Permanent Resident" 

 XE "LPR"  for a specified period of time, normally five years (unless you are a service member which may entitle you to a shorter period of time as discussed in Section VI) 

The regular requirements for naturalization XE "naturalization"  include: residency, physical presence, good moral character, loyalty, English language skills, knowledge of the fundamentals of the American system of government, and to be at least 18 years of age.  

1.
Residency
There are 3 separate residency periods for naturalization XE "naturalization" .  Before the date of filing for naturalization, the applicant XE "applicant"  must have 5 years continuous residence XE "continuous residence"  in the United States XE "United States"  after admission as an LPR XE "LPR"  and must have resided in the USCIS XE "USCIS"  District in which his application has been filed for at least 3 months.   Also, the applicant must maintain residence XE "residence"  in the USCIS XE "USCIS"  district in which the application is filed between the time of filing for naturalization and the date of naturalization.  Residence XE "Residence"  time spent in any other immigration XE "immigration"  status XE "status"  before becoming an LPR XE "LPR"  does not count toward this time. INA §316(a), 8 U.S.C. §1427(a).

In order to be eligible for naturalization, after LPR XE "LPR"  status has been obtained, the individual must be able to establish "continuous residence" in the U.S. for a period of five years before filing the application. “Continuous residence” means that the applicant has not left the United States for a long period of time on a single trip.  If the applicant leaves the United States for too long, that absence may interrupt their “continuous residence.”  

Absences XE "Absences"  of six months or more from the United States may break the continuity of such residence.  The requirement is that no individual trip outside of the U.S. can be of one year's duration or greater. Trips of this duration are considered to automatically break the physical presence XE "physical presence"  requirement. A reentry permit does not overcome this problem. An applicant may be eligible to re-enter as a Permanent Resident if they have a reentry permit, but none of the time they were in the United States before they left the country counts toward their time in “continuous residence.”  In the event that the applicant was outside of the U.S. for one year or more, they would have to wait at least four years and one day from the time of return to the U.S. to apply for naturalization.

Trips that are over 6 months in duration but less than one year are presumed to break the continuity of residence. This legal presumption can be rebutted with evidence that the applicant did not abandon XE "abandon"  his or her residence. The inquiry into whether residence was abandoned XE "abandoned" \t "See abandon"  will include whether U.S. tax returns were filed, whether the individual maintained a permanent home in the U.S., whether the individual worked abroad, the reason for the absence, and family ties to the U.S. This is in no way an exhaustive list and each case must be argued on its own facts. The safest route is to limit trips outside the U.S. to less than six months, if at all possible. This precaution will eliminate the issue entirely.
This period is reduced from five years to three years for individuals who are married to U.S. citizens or who obtained LPR XE "LPR"  status based upon marriage XE "marriage"  but were battered or abused by their spouses. With the exception of abuse in order to be eligible for the three-year period based upon marriage, the applicant must be "living in marital union" with the U.S. citizen spouse. The five- or three-year period is referred to as the "statutory period.” INA §316(b), 8 U.S.C. §1427(b).

Military personnel serving overseas on orders XE "Military personnel serving overseas on orders"  are considered to be constructively residing XE "constructively residing"  in and physically present XE "physically present"  in the U.S. regardless of the duration of the absence.  If an applicant is out of the country as part of their military service, the time out of the country does not break their “continuous residence.”  The time in the Armed Forces counts as time “physically present” in the United States no matter where the alien was. INA §316(b), 8 U.S.C. §1427(b).

Spouses and family members of military personnel serving overseas are not constructively residing in and physically present in the U.S. because they have the option to not join their active duty spouse for the move.  Spouses and family members in this situation should request expedited processing (see more in para VI. F. on page 66).

Any person who is the surviving spouse, child, or parent of a United States citizen, whose citizen spouse, parent, or child dies during a period of honorable service in an active duty status in the Armed Forces of the United States and who, in the case of a surviving spouse, was living in marital union with the citizen spouse at the time of his death, may be naturalized upon compliance with all the requirements of 8 U.S.C. §1430 except that no prior residence or specified physical presence within the United States, or within a State or a district of the Service in the United States shall be required. 
2.
Physical Presence
In addition to residency XE "residency" , the LPR XE "LPR"  alien XE "alien"  must have been physically present XE "physically present"  at least one-half of the five years in the United States XE "United States"  or its possessions or territories.  Even if the applicant never took a trip that was long enough to disrupt their “continuous residence,” they may have taken so many short trips that they no longer meet the “physical presence XE "physical presence" ” requirement.  “Physical presence” means that the alien has actually been present in the United States.  “Physical presence” involves the total number of days the applicant was outside the United States on all of their trips. INA §316(c), 8 U.S.C. §1427(c).

So what is the difference between “physical presence XE "physical presence" ” and “continuous residence?” “Physical presence” involves the total number of days the applicant was outside the Untied States on all of their trips.  “Continuous residence XE "Continuous residence" ” involves the number of days the applicant was outside the United States during a single trip.  Even if the applicant never took a trip that was long enough to disrupt their “continuous residence,” they may have taken so many short trips that they do not meet the “physical presence” requirement.

3.
Good Moral Character
Each applicant for naturalization must establish that they are a person of good moral character during the statutory period. The USCIS, however, is not limited to reviewing only the statutory period to determine the individual's character. If the person has a criminal record or any other character problem that precedes the statutory period, the USCIS will determine whether there has been rehabilitation or if the prior acts should be considered relevant to the current moral character of the applicant. Good moral character evaluations are made on a case-by-case basis. In its regulations, USCIS states that it will take into account the standards of the average citizen in the community of residence. INA §204.2(c)(1)(vii). 

The most obvious moral character issue is a criminal record. The naturalization form requires that the applicant reveal all arrests and charges and the disposition of those matters. Additionally, the applicant is subjected to fingerprinting for an FBI background check to locate any criminal record. Conviction of certain serious crimes such as murder bars naturalization permanently. Other crimes and terms of imprisonment preclude naturalization only if they occur during the statutory period. In those cases, it may be possible to naturalize if one can establish rehabilitation and good moral character. The issues regarding crimes can be complex. An individual with a criminal record may wish to seek competent legal advice prior to making an application for naturalization.

Another issue with respect to good moral character is willful failure to support dependents. If an applicant has a minor child XE "child"  (or children) who does not live with him or her, it is necessary to prove that the applicant is providing adequate financial support. Proof may be in the form of a court order for child support and documentation of required payment, cancelled checks or money orders for support of the child, evidence of provision of gifts/support in kind, documentation of provision of health insurance, evidence of the child's visiting the applicant for extended periods, and affidavits from the person with whom the child lives, attesting to receipt of adequate support. The adequacy of the proof is subject to the discretion of the officer reviewing the case. An individual with a child (or children) who does not reside with her or him should keep detailed records regarding support. Support paid in cash, without receipts or proof of any type, will cause problems when applying for naturalization.

Any alien who has voted XE "vot(ed)"  in violation of any Federal, State, or local constitutional provision, statute, ordinance, or regulation is inadmissible.  An exception exists for an alien who voted in a Federal, State, or local election (including an initiative, recall, or referendum) in violation of a lawful restriction of voting to citizens if each natural parent of the alien (or in the case of an adopted alien, each adoptive parent of the alien) is or was a citizen (whether by birth or naturalization), the alien permanently resided in the United States prior to attaining the age of 16, and the alien reasonably believed at the time of such violation that he or she was a citizen.   INA §212(a)(10)(D); 8 U.S.C. §1182(a)(10)(D)

Any male applicant subject to the Selective Service (military draft registration) requirements must provide his registration number. Knowing and willful violation of the registration requirements during the statutory period establishes lack of good moral character. All men in the United States who were born after 1959, except nonimmigrants in lawful status, are required to register for military service.  This requirement thus includes aliens who are lawful permanent residents, refugees, parolees or undocumented aliens.  If an individual fails to register, he will have to convince the USCIS that he did not know of the requirement. If he is still within the eligible age limit he will need to register immediately.  If a male has not yet registered he may do so by going to http://www.sss.gov/regist.htm, click Register Now!, and following the directions.  If the failure to register was outside the statutory period, the USCIS has stated that the person “should ordinarily be found eligible for naturalization.”  

A court-martial conviction XE "conviction"  may prevent a person from satisfying the good moral character requirement. Some form of punishment, penalty, or restriction at court-martial or civilian criminal court XE "civilian criminal court"  for crimes involving moral turpitude XE "moral turpitude"  ranging from shoplifting XE "shoplifting"  to murder XE "murder"  may result in being barred from naturalization XE "naturalization"  due to the good moral character requirement.  Certain crimes, called aggravated felonies XE "aggravated felonies" , as defined in INA Section 101(a)(43), constitute a permanent bar to good moral character XE "permanent bar to good moral character"  and thus may permanently prevent an alien XE "alien"  from naturalization.  The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 XE "Illegal Immigration Reform and Immigrant Responsibilities Act of 1996"  expanded the definition of “conviction” to include a wider variety of criminal dispositions. Specifically, section 101(a)(48)(A) of the Immigration and Nationality Act states:

The term "conviction XE "conviction" " means, with respect to an alien, a formal judgment of guilt of the alien entered by a court or, if adjudication of guilt has been withheld, where –

a.
A judge or jury has found the alien XE "alien"  guilty XE "guilty"  or the alien has entered a plea of guilty XE "plea of guilty"  or nolo contendere XE "nolo contendere"  or has admitted sufficient facts to warrant a finding of guilt XE "has admitted sufficient facts to warrant a finding of guilt" , and

b.
The judge has ordered some form of punishment, penalty, or restraint on the alien XE "alien" 's liberty to be imposed.
NOTE: You should disclose all convictions on the Form N-400 XE "Forms:N-400"  and at the USCIS XE "USCIS"  naturalization interview XE "interview"  because concealment of such convictions may also constitute lack of good moral character barring naturalization.

Examples of things that might show a lack of Good Moral Character are as follows;

· Any crime against a person with intent to harm;

· Any crime against property or the Government that involves “fraud” or evil intent;

· Two or more crimes for which the aggregate sentence was 5 years or more;

· Violating any controlled substance law of the United States, any state, or any foreign country;

· Habitual drunkenness or drunk driving;

· Illegal gambling;

· Prostitution;

· Polygamy;

· Lying to gain immigration benefits;

· Failing to pay court-ordered child XE "child"  support;

· Confinement in jail, prison or similar institution for which the total confinement was 180 days or more during the past 5 years (or 3 years if you are applying based on your marriage XE "marriage"  to a United States citizen);

· Failing to complete any probation, parole, or suspended sentence before you apply for naturalization;

· Recent deportation or removal orders;   

· Terrorist acts

4.
Loyalty
The applicant XE "applicant"  must be “attached to the principles of the Constitution of the United States XE "United States" , and well disposed to the good order and happiness of the United States XE "United States" .”  INA § 316(a), 8 U.S.C. §1427(a). Deserters XE "Deserters"  from the Armed Forces XE "Armed Forces"  and subversives XE "subversives"  are not eligible to naturalize; generally neither are aliens XE "aliens"  who have requested exemption or discharge from military duty because they are aliens.  Conscientious objectors XE "Conscientious objectors"  are not disqualified from naturalization XE "naturalization" .

5.
English Language
The applicant XE "applicant"  must demonstrate the ability to read, write, and speak English “in ordinary usage.”  INA §312(a)(1), 8 U.S.C. §1423(a). Exceptions apply to aliens XE "aliens"  age 50 or over with over 20 years as LPR XE "LPR" s (Lawful Permanent Resident) XE "LPRs"  and age 55 or over with over 15 years as LPRs.  Exceptions may also apply to aliens with certain physical disabilities XE "physical disabilities"  or mental impairment XE "mental impairment" .

6.
Fundamentals Of American Government XE "Fundamentals of American Government" 
The applicant XE "applicant"  must have knowledge of the history, principles, and form of government of the United States XE "United States" . INA §312(a)(2), 8 U.S.C. §1423(a).

7.
Age
The alien XE "alien"  must be 18 years or older. INA §316; 8 U.S.C. §1427.

B.
Overview Of The Naturalization Application “Process” for non-Servicemembers

Generally speaking, once a person is eligible to become a United States Citizen, the “Naturalization Application Process” is as follows: 

(Note:  Active Duty servicemembers should use procedures outlined in Para VII. B.  page 70)

· Prepare To Apply

· Obtain and Read “A Guide to Naturalization” (M-476) from USCIS (you can download the guide from http://uscis.gov/graphics/lawsregs/handbook/hnmanual.htm; 

· Complete the Naturalization Eligibility Worksheet,

· For questions regarding the “Naturalization Eligibility Worksheet contact:

· National Customer Service Center at 1 (800) 375-5283;

· USCIS website; http://www.uscis.gov;

· USCIS information counter;

· Obtain an “Application for Naturalization XE "Application for Naturalization" \t "See Forms N -400" ” (Form N-400 XE "Forms:N-400" ) (you can download the form from http://www.uscis.gov/graphics/formsfee/forms/index.htm or obtain the form from the USCIS Forms Line at 1 (800) 970-3676).

· Complete Your Application And Get Photographed XE "Photographs" 
· Complete your application form;

· Get two photographs taken;

· Photos must be unmounted and printed on thin paper, on white background with a full frontal face position; and

· Photo must be taken within 30 days of the date they are sent to USCIS.

· Collect the required documents (the application has the “document” checklist);

· Send your application, documents and fee to the appropriate Service Center as designated in the application, do not take or mail your applications to the local USCIS office.

· Get Fingerprinted XE "fingerprints" 
· Receive an appointment letter from USCIS;

· Go the fingerprinting location designated in the above referenced letter;

· Get your fingerprints taken;

· Mail additional documents if USCIS requests them;

· Wait for USCIS to schedule your interview.

· The Interview And English/Civics Test XE "Interview & English/Civics Test" 
· Receive an appointment for your interview;

· Go to your local office at the specified date and time;

· Bring proper identification and provide additional documents if USCIS requests them;

· Answer questions about your application and background;

· Take the English and Civics test(s);

· Receive a decision by the USCIS.

· Take The Oath XE "Oath" 
· Receive approval from USCIS and a ceremony date;

· Check in at the ceremony;

· Return your Permanent Resident Card;

· Answer questions about what you have done since your interview;

· Take the oath;

· Receive your Certificate of Naturalization.

C.
Alien International Travel and Advance Parole

1.
Parole
Parole is a term used to define the discretionary admission of aliens into the United States who do not have a valid legal reason to be admitted.  USCIS agents can “parole” into the United States someone for humane considerations or for reasons rooted in public interest. The parolee has no lawful immigrant status and at the conclusion of their parole they must leave or face removal proceedings.  This is a device of wide flexibility. Among examples that can be cited are parole to receive medical treatment; prevent inhumane separation of families; enable the parolee to qualify for naturalization or adjustment of status in certain limited situations; enable entry as a witness or defendant in a criminal case; and report for induction into the armed forces. 8 CFR 212.5.

Assisting a client with a parole issue is beyond the scope of regular legal assistance.  If a client requires help with parole please contact OJAG Code 16 at (202) 685-4643 or refer the client to a civilian attorney who specializes in immigration.

2.
Advance Parole
Advance Parole is a special authorization for aliens who are in the U.S. in a temporary status (e.g. those who do not have LPR status) to travel outside the U.S.  While this procedure does not have express statutory sanction, it achieves a reasonable result in permitting noncitizens to accomplish a brief business or humanitarian objective. 

Advance parole may be authorized, when appropriate, for noncitizens seeking to come to the United States and for noncitizens in the United States seeking to leave temporarily with assurance that they will be permitted to return. Advance parole ordinarily is not granted to overcome unavailability of an immigrant visa number unless the Secretary of Defense requests that the noncitizen be paroled in the national interest. It also is not usually granted, except for emergent reasons or upon a grant of asylum, to entry applicants from adjacent countries

Requests for advance parole are made on Form I-131. Applicants in the United States should attach a copy of a Service document showing their present status in the United States, and an explanation or other evidence describing the basis for the request.  If the applicant is outside the United States, the application should also include: a statement detailing how the noncitizen will meet housing, transportation, medical care, and other financial needs; an affidavit of support (Form I-134); a statement explaining why a U.S. visa or waiver of inadmissibility cannot be obtained; a copy of any evidence or decision regarding an immigrant petition filed for the noncitizen; and a description of the emergent reasons for the request, including copies of any evidence and an indication of the length of time for which parole is requested.

For persons in the United States, the Form I-131 is presented to the district director at the USCIS office having jurisdiction over the place of the applicant's residence. For applicants outside of the United States, the form should be mailed to: USINS, Office of International Affairs and Parole, 425 I Street N.W., Room 1203, Washington, D.C., 2053. The fee for filing Form I-131 is listed in the regulations. 8 C.F.R. 103.7(b).

The authorization for advance parole is issued on Form I-512. The ''Remarks'' block of the completed form shows the basis for the advance parole; by whom it was authorized; whether the noncitizen is to be paroled or reparoled upon arrival; and, for a nonimmigrant, the period of parole. When issued to a noncitizen with a pending application for adjustment of status (I-485), the remarks block will set forth the following statement:


''This authorization will permit you to resume your application for adjustment of status on your return to the United States.''

Practice Pointer:  Persons seeking to adjust their status.  USCIS considers a pending I-485 XE "I-485:Adjustment of Status" \t "See Forms"  to be abandoned XE "abandoned" \t "See abandon"  when the applicant departs the U.S. unless they were granted Advance Parole before leaving the U.S.  

3.
Temporary departures from the United States
A permanent resident alien returning to the United States from a visit abroad of less than a year may apply for readmission by presenting an Alien Registration Receipt Card ("green card") to the immigration authorities at a port of entry. The one-year time limitation does not apply to a civilian employee of the U.S. Government stationed abroad pursuant to official orders. In this case, the spouse or child XE "child"  must present the card mentioned above, not have relinquished residence, and be preceding or accompanying the member or employee, or be following to join the member or employee in the United States within four months of the return of the member or employee.

A child is admissible as a special immigrant if born after the issuance of an immigrant visa to his or her accompanying parent, or both during the temporary visit abroad of a lawful resident mother.  Such a child is admissible without an immigrant visa.  8 C.F.R. § 211.1(b)(1)

An alien child born during a temporary visit abroad of a mother who is a lawful permanent resident alien or a national of the United States may be admitted as a special immigrant provided:

· The child’s application for admission to the United States is made within two years of birth;

· The child is accompanied by a parent who is applying for readmission as a permanent resident upon the first return of the parent to the United States; and

· The accompanying parent is found to be admissible to the United States. 

INA 211(a)(1); 8 U.S.C. §1181

A permanent resident alien who intends to remain abroad for more than a year should, at least 30 days prior to the proposed date of departure, apply while in the United States to the USCIS for Reentry Permit XE "N-470:Reentry Permit" \t "See Forms" . The permit is valid for two years and may not be extended. If such a permit is obtained, the alien may use this card to reenter the United States within the period of validity. Every alien applying for readmission must satisfy the immigration authorities that he or she is eligible in all respects for admission.

A Reentry Permit XE "N-470:Reentry Permit" \t "See Forms"  does not preserve residence for naturalization purposes. An application for preservation of residence (Form N-470) must be filed with USCIS prior to departure from the United States. Further information may be obtained from the USCIS office having jurisdiction over the alien's place of residence in the United States.

Permanent resident aliens who are unable to return to the United States within the travel validity period of the Alien Registration Receipt Card, or the Reentry Permit XE "N-470:Reentry Permit" \t "See Forms" , may apply to the nearest U.S. consular office for a special immigrant Returning Resident (SB-1) visa. To qualify for such status aliens must show:

· That they were lawful permanent residents when they departed the United States;

· That when they departed they intended to return to the United States and have maintained this intent;

· That they are returning from a temporary visit abroad and, if the stay was protracted, that it was caused by reasons beyond their control and for which they were not responsible; and

· That they are eligible for the immigrant visa in all other respects.

Applicants who wish to apply for Returning Resident (SB-1) visas should contact the nearest consular office well in advance of their intended travel (at least three months in advance, if possible) to permit sufficient time for visa processing.

If the Returning Resident (SB-1) visa is refused on the grounds that the alien has given up his residence in the United States, it may or may not be possible to obtain a nonimmigrant visa, depending on whether the applicant has established a residence abroad to which he will return. 

If the applicant wishing to return to the United States cannot submit convincing evidence of compelling ties abroad he may have to apply for an immigrant visa on the same basis by which he immigrated originally, if that is possible.

4.
Deferred inspection exceptions:
Deferred inspection, another type of parole, means that the person does not meet the legal requirements for admission, but the USCIS Inspector has reason to believe that the applicant will be able to correct the problem and provide the necessary information after entering the U.S. Therefore, the applicant is admitted on a provisional basis, with instructions to return to the Port of Entry at a later date. The Applicant must have made good faith efforts to comply with the requirements of advance parole XE "advance parole"  prior to departure.

There are three major circumstances in which deferred inspection may be appropriate.

(a) The Officer was satisfied that the applicant left the U.S. with a valid Form I-512 XE "Form I-512:Advance Authorization for Parole" \t "See Forms"  and was unable to return before it expired due to unforeseen, uncontrollable, and compelling circumstances beyond their control. 

(b) The Officer was satisfied that the applicant applied for advance parole XE "advance parole"  in a timely and proper manner before leaving the U.S. and that departure prior to USCIS response was due to compelling and uncontrollable circumstances.  Officers can accept USCIS receipt or canceled check endorsed by USCIS or other appropriate evidence, as verification that Form I-131 XE "Form I-131:Travel Document" \t "See Forms"  was properly filed in the above circumstances. Alternatively, the inspector can check the location of the adjustment of status application to confirm if Form I-131 XE "Form I-131:Travel Document" \t "See Forms"  was filed.

(c) The Officer is satisfied that the applicant was notified of the approval of the adjustment of status application prior to the date of departure from the U.S. However, the applicant had to depart so urgently that they were unable to report to the USCIS office to complete the final stages of the adjudication process.  Officers may accept evidence such as a Notice of Action (Form I-797), USCIS district approval notice or status check in the USCIS "CLAIMS" database, if available, in order to establish adjustment of status was granted in the above circumstance.

Another common situation, not specifically mentioned but authorized in USCIS instructions, is if the I-485 XE "I-485:Adjustment of Status" \t "See Forms"  application is approved after the applicant's departure from the U.S. In that circumstance, it is typical to grant deferred inspection, so that the person can go to the local USCIS office and obtain the permanent residency stamp in the passport.

When deferred inspection is deemed appropriate, the applicant should be deferred to the USCIS office with jurisdiction over her/his current place of residence in the U.S. Deferment will provide the officer with an opportunity to obtain additional information necessary to make an accurate decision on the status of the pending I-485 XE "I-485:Adjustment of Status" \t "See Forms"  application. The I-94 card will be endorsed with the parole stamp and with “DI, Deferred Inspection.” The applicant will be paroled for a reasonable period, to allow for paperwork to arrive at the appropriate office and for the applicant to obtain any necessary evidence. The applicant then needs to return to the Port of Entry at a designated time. 

If the local USCIS office confirms that the I-485 XE "I-485:Adjustment of Status" \t "See Forms"  was approved, parole should be terminated and the applicant admitted for permanent residence. If an approved/pending application is not located at the particular USCIS office conducting deferred inspection, the particular USCIS District Office or Service Center, which has the application, should be contacted before a final determination is made. If the inspection is deferred due to a pending I-131 or expired I-512 (Authorization for Advance Parole) XE "Forms:I-512" , the immigration office conducting the deferred inspection should review the status of the application and then decide whether to continue or terminate the pending I-485 XE "I-485:Adjustment of Status" \t "See Forms" , to request the applicant to re-file or, when appropriate, to place the applicant in removal proceedings.

Overseas USCIS offices should apply the same guidelines as USCIS offices in the U.S. when considering whether to issue or authorize issuance of a boarding or transportation letter to a person wishing to return to the U.S. to pursue the pending INA §245 adjustment. §245 states that the status of an alien who was inspected and admitted or paroled into the United States or the status of any other alien having an approved petition for classification under subparagraph (A)(iii), (A)(iv), (B)(ii), or (B)(iii) of section 204(a)(1) or may be adjusted by the Attorney General, in his discretion and under such regulations as he may prescribe, to that of an alien lawfully admitted for permanent residence if 

 

(a)
the alien makes an application for such adjustment, 

 

(b)
the alien is eligible to receive an immigrant visa and is admissible to the United States for permanent residence, and 

 

(c)
an immigrant visa is immediately available to him at the time his application is filed

The applicant will be instructed to present the information in a sealed envelope from the overseas USCIS office to the immigration officer at the U.S. Port of Entry. The envelope contains a memorandum to the inspecting Port of Entry officer. Port of entry officers will continue to recommend fines for carriers when the applicant has an expired I-512 XE "Forms:I-512"  and no boarding or transportation letter.

5.
Circumstances when deferred inspection is NOT appropriate:

(a) Applicant did not file Form I-485 XE "I-485:Adjustment of Status" \t "See Forms"  and/or I-131 before departing the U.S.

(b) Form I-512 XE "Form I-512:Advance Authorization for Parole" \t "See Forms"  was expired at the time of departing the U.S.

(c) There was no verifiable evidence to confirm adjustment of status application   was approved prior to departure from the U.S.

(c)
Applicant is an imposter

(d)
Document is fraudulent/altered

(d) Form I-131 XE "Form I-131:Travel Document" \t "See Forms"  and/or Form I-485 XE "I-485:Adjustment of Status" \t "See Forms"  application was denied.

The consequences of failing to obtain advance parole XE "advance parole"  can constitute abandonment XE "abandonment" \t "See abandon"  of the I-485 XE "I-485:Adjustment of Status" \t "See Forms"  application under certain circumstances.  Forms I-131 and N-470 XE "Forms:N-470"  must be filed with the USCIS XE "USCIS"  to preserve residence for naturalization XE "naturalization"  purposes before or after the overseas employment XE "employment"  commences but before one year overseas service has been performed for absences of one year or more.  The application must be filed before the applicant XE "applicant"  has been absent from the United States XE "United States"  for a continuous period of one year.  An approval of the Forms I-131 and N-470 XE "Forms:N-470"  shall cover the spouse XE "spouse"  and unmarried sons and daughters of the applicant XE "unmarried sons and daughters of the applicant"  who are residing abroad as members of the applicants’ household during the period covered by the application.  Moreover, if the permanent resident XE "permanent resident"  alien is planning to remain abroad for a continuous period in excess of one year, he or she must obtain a reentry permit XE "reentry permit" , because the alien registration card XE "alien registration card"  is only valid for absences of up to one year.  The reentry permit is entirely separate from the application to preserve residence for naturalization purposes.

Recap of Forms for this Section:

1) I-131 -- Application for travel document (This form is used to apply for a travel document, reentry permit, refugee travel document or advance parole.)

2)
I-485 -- Application to register permanent residence or to adjust status 

3)
I-512 XE "Forms:I-512"  -- Advance authorization for parole

4)
N-470 -- Application to preserve residence for naturalization process

Practice Pointer:  Filing for nonresident status XE "nonresident status"  for tax purposes may cause LPR XE "LPR"  status to be questioned by USCIS.   XE "USCIS" An LPR XE "LPR"  looking forward to applying for citizenship XE "citizenship"  should be counseled against filing as a nonresident for U.S. tax purposes.  LPR XE "LPR"  status may be lost (“abandoned XE "abandoned" \t "See abandon" ”) by actions such as claiming nonresident status for tax purposes XE "claiming nonresident status for tax purposes" .  

D.
Dual Nationality XE "DUAL NATIONALITY" 
The concept of dual nationality XE "dual nationality"  means that a person is a citizen of two countries at the same time. Each country has its own citizenship laws based on its own policy.  Persons may have dual nationality by automatic operation of different laws rather than by choice. For example, a child born in a foreign country to U.S. citizen parents may be both a U.S. citizen and a citizen of the country of birth.

Dual nationals are required to obey the laws of both countries.  For example, dual nationals may have to determine if they have to pay taxes to both or only one of the governments to which they owe allegiance.  Legal research into the tax liability of a dual national may require researching the tax treaties entered into between the U.S. and other nations.

A person who goes through the statutory naturalization process renounces his former citizenship and is therefore not a dual national in the view of the United States government.  The oath of allegiance which is taken as part of the naturalization process requires that the petitioner “absolutely and entirely renounce and abjure all allegiance and fidelity to any prince, potentate, state, or sovereignty of whom or which he has heretofore been a subject or citizen.”  Thus, any voluntary exercise of the rights of prior citizenship of the state of which he was a citizen prior to naturalization would evidence a lack of intent to renounce the prior allegiance and assume the new allegiance to the U.S. in taking the oath.  The individual could thereby lose his U.S. naturalization because of having procured it fraudulently. INA §349(a), 8 U.S.C. §1481(a).

Cases may also arise where the naturalized citizen’s former state either refuses to acknowledge the validity of his United States naturalization or does not, under its domestic law, treat foreign naturalization as terminating his original nationality and continues to treat him as a citizen of that state.  Under such circumstances, his status as a United States citizen would not be affected under United States law.  The U.S. government would view him as a U.S. citizen who was being subjected to duress by a foreign government.  He should therefore be able to receive the same sort of aid any other American citizen would be able to received from United States diplomatic and consular authorities.    

A U.S. citizen may acquire foreign citizenship by marriage XE "marriage" .  Also, a person naturalized as a U.S. citizen may not lose the citizenship of the country of birth.  U.S. law does not mention dual nationality or require a person to choose one citizenship or another. Also, a person who is automatically granted another citizenship does not risk losing U.S. citizenship. However, a person who acquires a foreign citizenship by applying for it may lose U.S. citizenship. In order to lose U.S. citizenship, the law requires that the person must apply for the foreign citizenship voluntarily, by free choice, and with the intention to give up U.S. citizenship. 

Intent can be shown by the person's statements or conduct.  The U.S. Government recognizes that dual nationality exists but does not encourage it as a matter of policy because of the problems it may cause. Claims of other countries on dual national U.S. citizens may conflict with U.S. law, and dual nationality may limit U.S. Government efforts to assist citizens abroad. The country where a dual national is located generally has a stronger claim to that person's allegiance. However, dual nationals owe allegiance to both the United States and the foreign country. They are required to obey the laws of both countries. 

Either country has the right to enforce its laws, particularly if the person later travels there.  Most U.S. citizens, including dual nationals, must use a U.S. passport to enter and leave the United States. Dual nationals may also be required by the foreign country to use its passport to enter and leave that country. Use of the foreign passport does not endanger U.S. citizenship.  Most countries permit a person to renounce or otherwise lose citizenship. 

U.S. nationals and citizens may possess dual or multiple nationality and owe allegiance to one or several foreign states. They may even have identified themselves more closely with the foreign state than with the United States, thereby calling into question the propriety of extending protection to them. Since each country establishes its own law of nationality, dual nationality cannot be eliminated, may result in confusion, and could complicate the ability of the U.S. Government to protect its nationals/citizens. 

The United States has no special arrangements with individual countries to "permit" dual nationality. U.S. Government policy toward dual nationality is the same regardless of other nationalities involved. 

While a person who has dual or multiple nationality resides in the United States, the right of the United States to claim his or her allegiance is held to be paramount of the right of the other countries of which he or she may be a national. Conversely, while a person who has dual nationality resides abroad in a foreign country of which he or she also is a national, the right of that country to claim his or her allegiance is paramount to that of the United States. INA §349(a), 8 U.S.C. §1481(a).

When the occasion arises, the U.S. Government will intercede on behalf of a person in another country who owes allegiance both to that country and the United States.  This occurs when the facts clearly indicate that the person has been detained, harassed, or molested by the authorities of the foreign country of which he or she is also a national. 

The circumstances of a person's conduct abroad may very well be a determining factor in considering the extent to which such protection should be granted. In the case of a dual national living in the foreign country of which he or she is also a national, the circumstances may restrict, to a great extent, a national's ability to receive the protection and consular services of the U.S. Government.

The questions of whether a dual national can serve in the armed forces of his other country is somewhat more complicated.  It is clear that a dual national’s United States citizenship will not be jeopardized if he is conscripted to involuntarily serve in the foreign state’s military forces, even if those armed forces are actively engaged in hostilities against the United States.  Voluntary service is another questions.  Such an action as enlisting in the armed forces of another nation could be treated as a voluntary renunciation of United States citizenship, particularly if the foreign state involved were considered a hostile power.  In any case, the dual national would be well advised to obtain prior permission from the United States government.  INA §349(a)(3), 8 U.S.C. §1481(a)(3).

E.
Renouncing U.S. Citizenship  

The Immigration and Nationality Act declares a person inadmissible to the United States without the ability to receive a waiver of inadmissibility if that person officially renounces U.S. citizenship and does so for the purpose of avoiding taxation.  8 U.S.C. § 1182(a)(10)(E).

Because of the seriousness of a determination that a person has lost his or her citizenship, the requirements for an official finding of loss of nationality are indeed strict.  Simply being granted foreign citizenship, taking a routine oath of allegiance, or accepting non-policy level employment with a foreign government does not risk losing U.S. citizenship.  The regulations state that the intent to retain U.S. citizenship will be presumed in these three cases.  22 C.F.R.  §50.40(a).  

However, a person's statement of an intent to relinquish or renounce U.S. citizenship to a U.S. diplomatic or consular officer, accompanied by an expatriating act such as voluntarily applying for foreign citizenship after turning age 18 (see 8 U.S.C. § 1481(a) for a listing of this and other acts of repatriation), may result in the issuance of a certificate of loss of nationality by the U.S. Department of State after appropriate investigation and approval by the U.S. Department of State. 22 C.F.R. § 50.40, 50.41, 50.50, and 50.51.  Such a determination of loss of nationality is subject to a right of appeal within one year after the approval of the certificate of loss of nationality.  22 C.F.R. § 50.51.

F.
Conclusions and Practice Pointers

1.
Start all applications as soon as possible and file!  Frustrating delays are the rule not the exception.  Many individuals start the processes described above believing it will take weeks when most will take months and years.  ALL PROCESSING TIMES ARE ESTIMATES AND CHANGE SUDDENLY AND VARY WIDELY AMONG SERVICE CENTERS AND CONSULATES.

2.
Never allow the U.S. Citizen or Alien spouse to commit fraud at any point in the process.

3.
All Immigration and Department of State forms required can be down loaded from the USCIS website http://uscis.gov/graphics/formsfee/forms/index.htm. 

4.
All U.S. Embassy and Consular Post procedures are posted at the following site, http://travel.state.gov/visa/questions_embassy.html 

5.
Always refer out complex immigration issues and situations to competent private immigration practitioners.  Unfortunately, there exist many non-lawyers that hold themselves out as Legal Specialist in many immigrant communities – they are to be avoided.  Further, even more distressing is the existence of many unscrupulous attorneys who prey on unsuspecting immigrants. 

6.
Patience, patience, patience is critical.  The lack thereof will cause the USC and his or her spouse to cut corners and fudge the truth on applications and during sworn interviews.  Fraud and dishonesty are very difficult to overcome when the burden of proof for eligibility for immigration benefits rest solely on the applicants.  Remember immigration benefits are not “rights,” they are discretionary benefits only.

VI.
ACTIVE DUTY PERSONNEL: ADVANTAGES IN THE NATURALIZATION PROCESS FOR UNITED STATES MILITARY SERVICEMEMBERS

A.
The Special Exceptions in the “Naturalization Process” for Servicemembers and Their Families

The following is a description of exceptions to the “naturalization” XE "naturalization"  requirements that apply to servicemembers and their families.  Most of these exceptions waive or relax the strict residence XE "residence"  and physical presence XE "physical presence"  requirements XE "physical presence requirements"  normally required for naturalization.  These exceptions are:

· Naturalization XE "Naturalization"  for members based upon service during military hostilities XE "Military Hostilities" ;

· Naturalization XE "Naturalization"  for members based upon one year honorable service;

· Naturalization XE "Naturalization"  for dependent spouses based upon three years residence XE "residence"  in U.S. as an “LPR” XE "LPR" ; and

· Expeditious naturalization XE "naturalization"  for dependent spouses based upon overseas assignment of United States XE "United States"  citizen spouse XE "United States citizen spouse" .

B.
The Prerequisites for a Foreign National to Serve in the U.S. Military

Pursuant to regulations, enlistment into the U.S. Navy, or any branch of the U.S. military, by citizens of countries other than the United States is limited to those foreign nationals who are legally residing in the United States and possess a United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS"  Alien Registration Card (USCIS Form I-151/551 — commonly known as a "Green Card"). Applicants must be between 17 and 35; meet the mental, moral, and physical standards for enlistment; and must speak, read and write English fluently.

Note: The U.S. military branches cannot assist foreign nationals in obtaining admittance into the United States. Questions concerning immigration to the United States should be asked of the U.S. Embassy. Only after immigration procedures are completed and an applicant is legally residing in the United States may an application for enlistment be accepted. As a further note, in order to be commissioned an officer in the U.S. Navy, one must be a native-born or naturalized United States citizen.

Of course, after the servicemember is accepted into the military, a legal assistance officer may assist the member in his or her quest to become a naturalized Untied States citizen.

C.
Naturalization Based Upon One Year Honorable Military Service (INA § 328; 8 U.S.C. § 1439; 8 C.F.R. §328)

During times of peace (a period that has not been declared a time of hostilities by the president, see paragraph C below), LPRs can become naturalized citizens under relaxed standards if they have served honorably in the military.  Applicants must serve honorably in the Armed Forces, XE "Armed Forces"  including the reserves, for a total of one year or more and file while in the service or within 6 months of discharge. 8 C.F.R. § 328.1 makes clear that those serving in the reserve components and federalized members of the National Guard as well active duty members may also count their reserve or guard time as part of the 1 year honorable service required for Section 328 naturalization.  See, United States v. Aronovici, 289 F.2d 559 (7th Cir. 1961).  The accrual of one-year honorable service for §328 naturalization may be aggregated, i.e., need not have been on continuous, unbroken service in the Armed Forces.  If the application for naturalization is filed more than six months after discharge, the applicant may count his honorable service time occurring within five years of filing for naturalization as complying with the five years physical residence XE "residence"  requirement for naturalization.

An amendment to 8 U.S.C. 1439 waives the application fee and requires the Departments of Homeland Security, State and Defense to make citizenship testing, interviews and naturalization proceedings available through United States embassies, consulates, and as practicable, United States military installations overseas.   
Military personnel serving overseas on orders are considered to be constructively residing in and physically present in the U.S. regardless of the duration of the absence.  If a servicemember is out of the country as part of their military service, the time out of the country does not break their “continuous residence.”  The time in the Armed Forces counts as time “physically present” in the United States no matter where the applicant was. INA §316(b), 8 U.S.C. §1427(b).

 

The spouse and dependent unmarried sons and daughters who are members of the household of a person who qualifies for the benefits of this subsection shall also be entitled to such benefits during the period for which they were residing abroad as dependent members of the household of the person.  INA §316(b), 8 U.S.C. §1427(b).

Procedure: An applicant XE "applicant"  for naturalization XE "naturalization"  based upon one-year honorable service must file Form N-426 XE "Forms:N-426"  (Certificate of Naval or Military Service XE "Certificate of Naval or Military Service" \t "See Forms N-426" ) and Form G-325B XE "Forms:G-325B" in addition to the Form N-400 XE "Forms:N-400" .  If filed during service or within 6 months of discharge, the application must be filed in the Nebraska Military Service Center XE "USCIS" , regardless of the applicant’s residence XE "residence" .  If filed after six months of discharge, then the application must be filed in the USCIS district in which the applicant has resided for the last 3 months.

Practice Pointer: File N-400 XE "Forms:N-400"  as soon as member is eligible.  To take maximum advantage of the waiver of residence XE "residence"  and physical presence XE "physical presence"  requirements, an applicant XE "applicant"  should be advised to file the N-400 XE "Forms:N-400"  and supporting documentation as soon as he or she completes one year honorable service XE "three years honorable service"  instead of waiting for six months after discharge.  This option for naturalization XE "naturalization"  is no longer available once more than six months after discharge has elapsed.

Practice Pointer: Requirements for motion to reopen.  If a servicemember fails to appear for the naturalization interview his or her file will be closed.  The servicemember has 1 year from that date to request that the file be reopened.  The servicemember must submit the request in writing, stating a valid reason for the failure to appeal.  Acceptable justifications will include notice having been sent to an address other than that on the servicemember’s application, petition, or notice of representation; the servicemember had advised the Service of a change of address or change or representation subsequent to filing and before the Service’s notice was sent but the notice went to the old address; or the servicemember was unable to obtain U.S. mail in a timely manner because of military service. 8 C.F.R § 103.5(a)(2)(iii)

D.
Naturalization Based Upon Service During Military Hostilities (INA § 329; 8 U.S.C. §1440; 8 C.F.R. §329)

Naturalization based on service during military hostilities is the only basis for naturalization XE "naturalization"  that does not require admission as a  XE "lawful permanent resident" LPR XE "LPR"  (with the exception of a 1990 law authorizing the naturalization of the small remaining group of Filipino XE "Filipino"  war veterans serving during World War II).  The military hostilities XE "Military Hostilities"  naturalization provisions also waive the age, residence, XE "residence"  and physical presence XE "physical presence"  requirements.  A servicemember is eligible if he or she served honorably on active duty during any of these periods:

· World War I (6 April 1917 to 11 November 1918);

· World War II (1 September 1939 to 31 December 1946);

· Korea (25 June 1950 to 1 July 1955);

· Vietnam (28 February 1961 to 15 October 1978);

· Persian Gulf XE "Persian Gulf" /Operation Desert Storm/Desert Shield  (2 August 1990 to 11 April 1991) Executive Order 12, 939, 59 Fed. Reg. 61,231 (29 November 1994).

· Operation Enduring Freedom (11 September 2001 to TBD) 

Executive Order 13269, 67 Fed. Reg. 45287 (8 July 2002)

The Immigration and Nationality Act authorizes the President to designate service during periods of military hostilities XE "Military Hostilities"  as the basis for naturalization XE "naturalization" .  The Persian Gulf XE "Persian Gulf"  conflict was designated as such a period while World War I and II, Korea, and Vietnam are designated by the express terms of Section 329 of the Immigration and Nationality Act, 8 U.S.C. §1440.

A requirement for naturalization XE "naturalization"  based upon service during military hostilities XE "Military Hostilities"  is that if the applicant XE "applicant"  is not an LPR XE "LPR" , the applicant need only have enlisted or re-enlisted in the United States, XE "United States"  the Canal Zone, America Samoa, or Swains Island, or, on or after November 18 1997, on board a public vessel owned or operated by the United States for noncommercial service, whether or not he has been lawfully admitted to the United States for permanent residence XE "public vessel" .

Procedure:  An applicant XE "applicant"  for naturalization XE "naturalization"  based upon service during military hostilities XE "Military Hostilities"  must file Form N-426 XE "Forms:N-426"  (Certificate of Military or Naval Service) XE "N-426 (Certificate of Military or Naval Service)"  and Form G-325B XE "G-325B:Biographic Form" \t "See  Forms"  (Biographic Form) XE "G-325B (Biographic Form)"  in addition to the Form N-400 XE "Forms:N-400"  Application for Naturalization XE "Naturalization" .  The application must be filed at the Nebraska Military Service Center XE "USCIS" 

 XE "USCIS district office" , regardless of the applicant’s residence XE "residence" .

Practice Pointer:  Honorable service XE "Honorable service"  and separation XE "separation"  means service and separation from service which the executive department under which the applicant served determines to be honorable, including:

(1)
That such applicant had not been separated from service on account of alienage;

(2)
That such applicant was not a conscientious objector who performed no military, air or naval duty; and

(3)
That such applicant did not refuse to wear a military uniform.


Service in an active duty status in the Armed Forces of the United States means active service in the following organizations:

(1)
United States Army, United States Navy, United States Marines, United States Air Force, United States Coast Guard; or

(2)
A National Guard unit during such time as the unit is Federally recognized as a reserve component of the Armed Forces of the United States and that unit is called for active duty.


Practice Pointer:   “United States public vessels” means any warship, naval auxiliary, or other vessel owned or operated by or for the United States and used, for the time being, only on government non-commercial service.

Practice Pointer:  Even one day of military service during the dates of the period of military hostilities XE "Military Hostilities"  anywhere in the world is sufficient to qualify for naturalization XE "naturalization"  based upon service during military hostilities.   XE "Military Hostilities" 
Practice Pointer:  Citizenship granted pursuant to §329 of the INA may be revoked in accordance with §340 of the Act if, at any time subsequent to naturalization, the servicemember is separated from the military, air, or naval forces under other than honorable conditions.  The fact that the naturalized person was separated from the service under other than honorable conditions shall be provided by a duly authenticated certification from the executive department under which the person was serving at the time of separation.

E.
Naturalization For Dependent Spouses Of Servicemembers (INA § 319(a); 8 U.S.C. § 1430(a); 8 C.F.R. §319.1)

This applies to spouses married XE "married"  to United States XE "United States"  citizens XE "citizens" .  All the normal requirements for naturalization XE "naturalization"  apply, including LPR XE "LPR"  status XE "status" , except that the required period of residence XE "residence"  is 3 years (instead of 5) and the required period of physical presence XE "physical presence"  is 18 months (instead of 30).  The United States citizen XE "citizen"  spouse XE "spouse"  must have been a citizen throughout the same 3 years of residency XE "residency"   and have been married for the same 3 years for his or her spouse to qualify.  The 2 years as a conditional resident count towards the 3 years.  8 C.F.R. §216.1.

Procedure:  File N-400 XE "Forms:N-400"  and G-325A with the USCIS XE "USCIS"  office where applicant XE "applicant"  resides.

Practice pointer:  Reduced waiting time for spouses.  This is a frequently overlooked provision.  Commands and legal assistance offices should tell clients that the law reduces the waiting time needed to apply for naturalization XE "naturalization"  of citizen XE "citizen"  spouses.

Practice pointer:   “Marital Unity XE "Marital Unity" ” is a requirement.  The law requires that the couple live in “marital union XE "marital union" ” in order for the alien XE "alien"  spouse XE "spouse"  to benefit from the three-year residence XE "residence"  rule.  Divorce XE "Divorce" , death XE "death" , expatriation of the citizen spouse, XE "expatriation of the citizen spouse,"  and separation XE "separation"  may cause the applicant XE "applicant"  to be ineligible because of failure to meet the marital union XE "marital union"  requirement.  Marital unity XE "Marital unity"  is still maintained if the separation is due to circumstances beyond the couple’s control.  An example is involuntary separation XE "involuntary separation"  of a couple due to deployments or military orders, which do not allow the spouse to accompany the member.  Brief, informal separations XE "informal separations"  do not necessarily show marital disunity; the USCIS XE "USCIS"  will evaluate the couple’s situation on a case-by-case basis.

F.
Expeditious Naturalization For Dependent Spouses (INA §319(b); 8 U.S.C. 1430(b); 8 C.F.R. § 319.2; DOD DIR 5500.14)

A spouse XE "spouse"  married XE "married"  to a United States XE "United States"  citizen XE "citizen" , whether military or civilian, whom the United States government assigns overseas may qualify for expeditious processing of an application for naturalization XE "naturalization" .  LPR XE "LPR"  status XE "status"  is still required but all residency XE "residency"  and physical presence XE "physical presence"  requirements XE "physical presence requirements"  are waived.  The overseas assignment of the U.S. citizen must be one year or more after taking the oath of naturalization.  Marital unity XE "Marital unity"  is still a requirement.

Procedure:  Along with filing Form N-400 XE "Forms:N-400" , the spouse XE "spouse"  should obtain a completed Form DD- 1278 XE "Forms:DD-1278" , Certificate of Overseas Assignment to Support Application to File for Petition for Naturalization, XE "Certificate of Overseas Assignment to Support Application to File for Petition for Naturalization" \t "See DD-1278"  from the member’s command if concurrent travel XE "concurrent travel"  is authorized.  If concurrent travel is not authorized, then the spouse must provide a copy of the orders, paid airline ticket to the overseas duty station, and a letter from the commanding officer stating that the military will permit the alien XE "alien"  spouse XE "alien spouse"  to accompany the member at his or her own expense.

Practice Pointer:  Expeditious naturalization XE "Expeditious naturalization"  as an overseas PCS XE "PCS"  or deployment XE "deployment"  item.  Every servicemember should be advised of the advantages of applying for expeditious naturalization for his or her LPR XE "LPR"  spouse XE "spouse" .  This should be a deployment XE "deployment"  or PCS XE "PCS"  checklist item for military families in which the non-military spouse is an LPR.  The expeditious naturalization option XE "expeditious naturalization option"  for spouses is not available once the overseas tour is over. An alien spouse is eligible for expeditious naturalization even if she is a conditional resident.  8 C.F.R. §216.1.

Practice Pointer.  Even if the citizen spouse is stationed in an area where hostilities are in progress, and in which official government policy precludes residence of dependents of serviceman, expeditious naturalization is still authorized.  Since the petitioner’s inability to join the citizen spouse is not the result of volition, but is caused by official restrictions, naturalization can be granted to a petitioner who plans to reside in a foreign country while awaiting the opportunity to join the citizen spouse.  It is immaterial in such cases whether the petitioner’s temporary sojourn abroad is near the place of the spouse’s employment or service, or whether occasional visitation is contemplated.  However, the alien cannot comply with the special statute if they elect to remain in the United States during the period of enforced separation.  Moreover, this benefit is likewise deemed to be unavailable if there are no official residence restrictions, and the unwillingness to joining the citizen spouse is thus attributable to choice rather than compliance.

The applicant does not have to reside within the jurisdiction of the district of the Service where naturalization is sought, and the naturalization application thus can be filed in any district of the Service.  (INA §319(b) 8 USC §1430(b).

G.
The “Six And Six” Program: The Armed Forces Immigration Adjustment Act Of 1991 (Public Law No. 102-110) (8 C.F.R. § 204.9)

This law, sometimes known as the “Six and Six Program XE "Six and Six Program" \t "See Armed Forces Immigration Adjustment Act" ,” gives “special immigrant” status to aliens XE "aliens"  if: 

· The applicant XE "applicant"  has served honorably XE "honorably"  on active duty in the Armed Forces XE "Armed Forces"  of the United States XE "United States"  after October 15, 1978 for a period or periods totaling 12 years, or, six years if he or she reenlisted to incur a total active duty service obligation XE "active duty service obligation"  of at least 12 years;

· The applicant XE "applicant" ’s original lawful enlistment XE "original lawful enlistment"  was outside the United States XE "United States"  under a treaty or agreement in effect before October 1, 1991;
· The applicant XE "applicant"  is a national of an independent state which maintains a treaty or agreement allowing nationals XE "nationals"  of that state to enlist in the United States XE "United States"  Armed Forces XE "Armed Forces"  each year;

· The Navy XE "Navy"  (or other Armed Forces XE "Armed Forces"  component) recommends the applicant XE "applicant"  for special immigrant status XE "status" ; and
· They must be a national of the Philippines, Micronesia or the Marshall Islands.

This section of the law is for 3 classes of individuals.

1. Those individuals who live in the  Federated States of Micronesia (FSM).  The FSM is made up of the following four states: Kosrae, Pohnpei (formerly Ponape), Chuuk (formerly Truk), and Yap.

2. Those individuals who live in The Freely Associated States of Micronesia.  The Freely Associated States of Micronesia are made up of the Republic of the Marshall Islands, and the Republic of Palau.  The Republic of the Marshall Islands consists of 29 atolls each made up of  many islets and 5 islands in the central pacific between 4 degrees and 14 degrees North, and 160 degrees and 173 degrees East.

3. Spouses and children of those individuals who are currently on active duty and enlisted in the Philippines may apply for special immigrant status XE "status"  with their sponsors.  While the initial rush of applications is over and the treaty allowing natives of the Philippines XE "Philippines"  to enlist is no longer in effect, special immigrant status may still be an option leading to permanent residence XE "residence"  for a few clients without other immigration XE "immigration"  options.  

Citizens of the Republic of the Marshall Islands, the Federated States of Micronesia and Palau may enter into, lawfully engage in employment, and establish residence in the United States and its territories and possessions without regard to nonimmigrant visa, but also without labor certification. 

Procedure:  File I-360 XE "Forms:I-360"  (Special Immigrant Petition) XE "I-360 (Special Immigrant Petition)"  and an I-485 XE "I-485:Adjustment of Status" \t "See Forms"  (Adjustment of Status) along with:

· Certified Proof of Reenlistment XE "Certified Proof of Reenlistment"  (after 6 years of active duty service), or certification XE "certification"  of past active duty of 12 years stating that applicant XE "applicant"  has served honorably and is recommended for special immigrant status XE "special immigrant status" \t "See Armed Forces Adjustment Act" ; and

· Birth XE "Birth"  certificate of applicant XE "applicant" .

Practice pointer:  Immediate naturalization XE "Immediate naturalization"  for servicemembers adjusted as LPRs XE "LPRs"  based upon special immigrant status.   XE "status" Anyone eligible for special immigrant status XE "special immigrant status"  under the Armed Forces XE "Armed Forces"  Immigration A XE "Armed Forces Immigration Adjustment Act of 1991" djustment Act of 1991 should be immediately eligible for naturalization XE "naturalization"  after being adjusted to LPR XE "LPR"  status since, by definition, he or she would be eligible for naturalization based upon one year honorable military service.  Any alien XE "alien"  servicemember adjusted to LPR XE "LPR"  status based upon the Armed Forces Immigration Adjustment Act of 1991 XE "Armed Forces Immigration Adjustment Act of 1991"  should be advised of this naturalization option immediately available to them if he or she has not filed for naturalization yet.

Also, note that any sailors from these countries  XE "Philippines"  who are serving during Operation Enduring Freedom XE "Persian Gulf"  should qualify for naturalization XE "naturalization"  based upon service during a period of military hostilities XE "Military Hostilities" ; applying for special immigrant status XE "status"  under the Armed Forces XE "Armed Forces"  Immigration Adjustment Act would normally be unnecessary because a more direct route to citizenship XE "citizenship"  exists through service during Operation Enduring Freedom or other  XE "Persian Gulf" designated period of hostilities XE "designated period of hostilities" .

H.
Expeditious Naturalization Based Upon The Death Of An Active Duty Spouse (INA § 319(d); 8 U.S.C. § 1430(d); 8 C.F.R. § 319.3)

A surviving spouse XE "spouse"  and children of a United States XE "United States"  citizen XE "citizen" , who died while on active duty, is eligible for naturalization XE "naturalization" .  LPR XE "LPR"  status XE "status"  is still required; but all residency XE "residency"  and physical presence XE "physical presence"  requirements are waived.  Marital unity XE "Marital unity"  is still a requirement.

Procedure:  Along with filing Form N-400 XE "Form N-400" ,  XE "Forms:N-400" 

 XE "Form:I-751" 

 XE "spouse" 

 XE "Death certificate"  the surviving spouse should provide a cover letter describing the conditions of death XE "death" , and also state that she is the surviving spouse of the deceased serviceman as evidenced by the enclosed copy of the death certificate and that she is an LPR XE "LPR"  as shown by a copy of both sides of his or her “green card XE "green card" ”.  The N-400 XE "Forms:N-400"  should be filed at the district office holding his or her “A-file”.

VII. HOW TO PROCESS APPLICATIONS FOR SERVICEMEMBERS

The Department of Defense XE "Department of Defense"  and the United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS"  (USCIS XE "USCIS" ) examined ways to streamline the processing of certain naturalization (citizenship XE "citizenship" ) applications for military servicemembers.  Several changes have been implemented which substantially reduce the time for processing applications.  Consequently, much of the application processing is now be done at the servicemember’s command, and all naturalization applications based upon qualifying military service are sent to a unified processing center, regardless of the applicant’s residence.  The USCIS has dedicated a point of contact to discuss issues regarding specific applications with a single representative from each of the Armed Forces.  The Legal Assistance Division, Office of the Judge Advocate General (OJAG-Code 16 XE "Code 16" ) is the Navy representative for immigration matters. 

The service member applicant’s command is the primary source of assistance for service members who intend to submit citizenship applications.  With the aid of the command representative, PSD/personnel offices, Command/Staff Judge Advocates, and/or Naval Legal Service Offices, the applicant will complete the application for naturalization and the command will forward it to the USCIS. 

A.
Requirements for Servicemember Applications for Naturalization

There are a number of categories of persons who are eligible to apply for United States citizenship.  The changes implemented by the USCIS only apply to the following two categories of applicants:

· Those who have been in the United States Armed Forces and have served for at least 1 year; (8 U.S.C. §1439) and

· Those who have been in the United States Armed Forces and have served during periods of military hostilities. (8 U.S.C. §1440)

The first category permits naturalization for persons who have served honorably in the Armed Forces of the United States an aggregate of at least one (1) year of active, honorable service in the US military at the time of submitting the application.  There is NO provision for “early filing” under this section.  (Early filings will be rejected)   Further, the applicant can only apply while in the Armed Forces or within six months of termination of service. 

Such applicants may be naturalized without having to fulfill the continuous residency requirements that apply to other application categories, provided that such applications are filed while the applicant is still in the military service or within six months after termination of such service.  The applicant must also be a lawful permanent resident of the United States at the time of the examination, be of good moral character, and attached to the principles of the Constitution of the United States.  (See 8 U.S.C. § 1439(a) et seq.)

Good moral character XE "Good moral character"  is defined as:  Has been, for at least one year prior to filing the application for naturalization, and continues to be, of good moral character, attached to the principles of the Constitution of the United States, and favorably disposed toward the good order and happiness of the United States. (See 9 C.F.R. 392.2(b)

The second category authorizes naturalization of persons who have honorably served in an active duty status in the Armed Forces of the United States during periods of military hostilities (including any period as may be designated by the President in an Executive Order pursuant to 8 CFR, §329(a).  In such cases, the applicant must satisfy the permanent residence requirement by either: (1) lawful admission to the United States after enlistment or induction into the Armed Forces of the United States; or (2) at the time of enlistment or reenlistment, the applicant was physically present in the geographical territory of the United States, or other areas as set forth in the statute.  (See 8 U.S.C. § 1440(a) et seq.)   

In both instances, the applicant must submit a completed Form N-400 XE "Forms:N-400" , two photographs, a completed Form N-426 XE "Forms:N-426"  (“Request for Certification of Military or Naval Service”), and a completed Form G-325B XE "Forms:G-325B"  (“Biographic Information).  Once the application and allied documents are mailed and processed, the applicant must have fingerprints taken by USCIS, submit to an USCIS interview, and pass an English and civics test.  Afterwards, if the application for naturalization is granted, the applicant will be scheduled to take the Oath of Allegiance to the United States.  

B.
Procedure for Servicemember Application for Naturalization.

1.
Obtaining The Forms:  

The applicant should obtain “A Guide to Naturalization” (Form M-476) which provides information helpful to the applicant in understanding the process.  The primary application is Form N-400 XE "Forms:N-400"  (“Application for Naturalization XE "Application for Naturalization" \t "See Forms N -400" ”).  The applicant will also need the Form N-426 XE "Forms:N-426"  (“Request for Certification of Military or Naval Service”), and the Form G-325B XE "Forms:G-325B"  (“Biographic Information”).  These forms are available by calling the USCIS Forms Line (1-800-870-3676) and requesting the “Military Packet”.  These forms are also available at the USCIS Website at http://www.immigration.gov/graphics/formsfee/forms/index.htm.  Forms should also be available at OJAG (Code 16), Naval Legal Service Offices, and Family Service Centers.

2.
Completing The Forms: 

It is vital that all forms be thoroughly completed before submission.  Incomplete forms are returned by the USCIS, causing substantial delays in the application process.
Form N-400 XE "Forms:N-400" , Application for Naturalization XE "Application for Naturalization" \t "See Forms N -400" . Check box “c” in Part 2 of the Form N-400 XE "Forms:N-400" , indicating that the application is on the basis of qualifying military service.  The answers provided on this application will be reviewed at the applicant’s interview. 

Form N-426,  XE "Forms:N-426" Request for Certification of Military or Naval Service. The servicemember will complete only the front side of the form.  Once submitted to the local service record holder, who must state whether or not the individual is serving or has served honorably, the local service record holder must put their raised seal where it says seal (if none write none in the block) and the person signing must put their signature block on the form.

This two-sided form must be completed on both sides.  The applicant completes all items and sign on page one.  Then, the applicant must submit the partially completed Form N-426 XE "Forms:N-426"  to their local service record holder for completion.  The certifying officer must complete all pertinent blocks on page two, verifying the applicant’s military service.    While additional information regarding service may be attached to Form N-426 XE "Forms:N-426" , the certifying officer must sign and apply official seal/stamp where indicated at the bottom of page two of form N-426 XE "Forms:N-426" .  
Simply attaching form DD214 to an uncertified Form N-426 XE "Forms:N-426"  is not acceptable.  Completion requires that they answer all questions on the back including serving or has served honorably.  The completion must include a legible name, i.e. a stamp that states who is signing and after signing the command MUST use their seal to certify the form.  When completed, the command will be notified, and the command representative will pick up the form. 

Form G-325B, XE "Forms:G-325B"  Biographic Information.  The Command Representative or the servicemember will mail the original Form G-325B XE "Forms:G-325B"  only to:

OFFICE OF THE JUDGE ADVOCATE GENERAL

LEGAL ASSISTANCE DIVISION (CODE 16)

1322 PATTERSON AVE SE STE 3000

WASHINGTON NAVY YARD DC 20374-5066

A copy of the form must also be placed in the package that is sent to Lincoln, NE.  The resulting DCII report will be attached to the Form G-325B XE "Forms:G-325B" , and mailed directly to Lincoln, NE by that office.  

Once the N-426 XE "Forms:N-426"  and G-325B XE "Forms:G-325B"  are complete, the packet should not be returned to the military member.  This is required in order to assure the integrity of the data.  The command POC is responsible for mailing the completed packet directly NSC.  Also, anyone filing under Sec. 316 or 319 (have 5/3 years lawful permanent residence but not 1 year military service) should submit the G325B, completed ONLY on the front of the form, to the service center having jurisdiction over place of residence.  The receiving service center will take care of getting the G325B cleared.

3.
Obtain Two Photographs:  

Every applicant is required to furnish two identical color photographs of him/herself.  The photos must have a glossy finish and shall be at least 40mm (1 9/16 inches) in height by 35mm (1 3/8 inches) in width. USCIS Form M-378 provides more detail.  The photos must also be: 

a. Unmounted and printed on thin paper, on white background with a full frontal face position; 

b. Taken within 30 days of the date they are sent to USCIS; and 

c. Printed in pencil with the applicant’s name and alien registration number on the back of each photograph.  

4.
Collect Necessary Documents: 

The applicant will need to include copies of several documents with the application.  Use the checklist on page 34 of “A Guide to Naturalization” (Form M-476), to ensure the correct documents are included.  Send an English translation with any document that is not already in English.  The translation must include a statement from the translator that he or she is competent to translate and that the translation is correct.

5.
Fingerprinting:  

The command representative will schedule the applicant to have fingerprints completed at an Application Service Center (ASC).  To do this, the command representative will refer to http://uscis.gov/graphics/fieldoffices/ascs/index.htm for the complete list of ASCs and their hours of operation.  Simply click on the state in question and then scroll down to the closest ASC to you.  The command is not required to call the ASC to schedule the appointment.  Simply review the hours of operation and schedule the member accordingly then complete the fingerprint notification form.  Once completed with the member’s correct address, ASC location, and date/time of the appointment, the form will be given to the applicant.  A copy of the form must be included in the application package to indicate that the applicant was scheduled for fingerprinting.  The applicant will take the Referral Letter, Permanent Resident Card, and another form of identification (driver's license, military ID, passport, or state identification card) to the fingerprinting appointment.  The second form of identification should have the applicant’s photograph on it. NOTE:   A copy of this receipt is to be included with the final application package sent to the NSC to advise that fingerprinting has indeed been completed.
a. Overseas Commands/U.S. Naval Vessels.  If the applicant is stationed overseas or on board a ship that is deployed the military police or master at arms may take the applicant’s fingerprints.  Send a completed USCIS Form FD-258 (fingerprint card) with the initial application package to the USCIS Lincoln Service Center at the address provided below.

b. The Nebraska Service Center can only accept fingerprints applied to Form FD-258.  The masthead of the form must be completed with:

(1) All biographical data of the individual.

(2) Address data of both the person being printed and the person taking the prints.

(3) Applicant's “A” number in the “OCA” and “Miscellaneous MNU” blocks.

(4) Signatures of the applicant and the person taking the fingerprints.

(5) “N-400 XE "Forms:N-400"  Military” in the “Reason Printed” block.

The FD-258 and/or the cover sheet should clearly indicate where the prints were taken abroad.  Only prints taken at a U.S. military installation abroad, a U.S. Naval Vessel that is underway or U.S. embassy will be accepted.  USCIS strongly recommends that two sets of prints completed as above be submitted in the event that one set is found to be unacceptable by the FBI.
6.
Mailing The Application Package:  

The command representative shall review the entire package with the applicant prior to mailing.  Once the package is complete, the applicant should retain an entire copy.  The application package should be accompanied by a cover letter on command letterhead, indicating the USCIS service center at which the applicant would like to be interviewed, and any periods of unavailability for said interview.  The letter should also advise USCIS of the applicant’s address and phone number.  For those individuals who are applying from an APO or FPO address, USCIS also needs a stateside address and phone number of an individual who will always know where they are and can get in touch with them if necessary.  A cover sheet prepared by the person assisting the applicant must accompany each application.  If there is no cover sheet then the application will not be expedited.

Regardless of the residence of the applicant, the original application package should be mailed by certified mail, return receipt requested, to:


 XE "United States Citizenship and Immigration Services" \t "See USCIS" U.S. Department of Homeland Security


United States Citizenship and Immigration Services XE "United States Citizenship and Immigration Services" \t "See USCIS" 

Nebraska Service Office


P.O. Box 87426


Lincoln, NE  68501-7426

If there are problems with any of the documents, the USCIS will contact OJAG (Code 16), to resolve any issues. Once the application is accepted and processed, USCIS will send the applicant a letter scheduling the interview.  If citizenship is granted at the interview, the USCIS will send another letter to the applicant to arrange an oath ceremony (if they didn’t complete it in conjunction with the interview).

7.
The Interview: 

USCIS will schedule the applicant for an interview.  They will send the applicant an interview notice that will tell the date, time, and place of the interview.  Applicants will not receive a second notice.  If the interview must be rescheduled, applicants should directly contact the office where their interview is scheduled by mail as soon as possible.  They should explain their situation and ask to have their interview rescheduled.  When a new date has been set, USCIS will send the applicant a new interview notice.  Please note that rescheduling an interview may add several months to the naturalization process.

To make sure applicants receive the interview notice, they must notify USCIS whenever their address changes.  Mail USCIS Form AR-11, “Alien’s Change of Address Card” and call 1-800-375-5283.

Applicants should appear at the office where they are to be interviewed in advance of their scheduled interview time. If applicants fail to appear at their interview without contacting USCIS, their cases will be “administratively closed.”  If this happens and the applicant does not contact USCIS within 1 year to reopen the case, the application will be denied for lack of process.
8.
Provide Additional Documents: 

In some cases, USCIS may ask the applicant to bring additional documents to the interview.  These documents will be listed on the applicant’s appointment letter.  If the applicant fails to bring the necessary documents, the case may be delayed or denied.

9.
Take The English And Civics Test:
During the interview, the applicant’s ability to read, write, and speak English will be tested.  The applicant will also be given a civics test, to test knowledge and understanding of United States History and Government.

At the interview, an USCIS officer will place the applicant under oath and then ask questions about the applicant’s background and character.

10.
Receive A Decision: 

After the interview, the application for citizenship will be granted, denied, or continued.

Granted.  At the end of the interview, the USCIS may advise the applicant that citizenship will be granted.  In some cases, the applicant may be able to complete the oath ceremony the same day as his interview (where available).  Otherwise, the applicant will receive a notice of when and where the oath ceremony will be.

Continued.  The USCIS officer may also “continue” the case.  This means the case is put on hold.  If an applicant’s case is continued, it will add time to the naturalization.  The most common reasons for continuation are: (1) failing the English and civics tests; and (2) failing to provide USCIS with required documents.  When a case is continued, the applicant will be asked to: (1) come to a second interview, usually within 60-90 days of the first interview; or (2) provide additional documents. 

Denied. If USCIS denies the application, the applicant will receive a written notice setting forth the reasons.  There is an administrative review process for applicants who receive denials.  The applicant may request a hearing with an USCIS officer if he feels he has been unfairly denied naturalization.  The denial letter will explain how to request a hearing and will include the form needed. 

VIII. THE FINAL ACT—Taking the Oath: 

If USCIS approves the application for naturalization, the applicant must attend a ceremony and take the Oath of Allegiance to the United States.  The following are the steps in this process:

USCIS will notify the applicant by mail of the time and date of the ceremony.  The notice is called the “Notice of Naturalization Oath Ceremony” (Form N-445).  In some cases, the USCIS may give the applicant the option to take the Oath on the same day as the interview.  If the applicant decides to take a “same day” oath, USCIS will ask the applicant to come back to the office later that day.  At this time, the applicant will take the Oath and receive his “Certificate of Naturalization.”

The applicant must check in with USCIS upon arrival at the site of the ceremony. If the applicant cannot attend the ceremony on the day scheduled, the USCIS notice (Form N-445) must be returned to the local USCIS office.  The applicant should include a letter explaining why he/she cannot attend the ceremony and ask USCIS to reschedule.

Applicants are required to return their Permanent Resident Cards to USCIS when they check in for their oath ceremony.  Applicants will receive their Certificate of Naturalization at the ceremony.

If more than a day has passed between the applicant’s interview and the ceremony, several questions will need to be answered.  These questions are located on the back of the notice USCIS sends the applicant.  

The applicant then must take the Oath.  The applicant is not a citizen until the Oath of Allegiance is taken.  The oath is taken during the ceremony.  An official will read each part of the Oath slowly and ask the applicant to repeat the words.  The Oath can be found in the section titled “Eligibility Requirements” in the Form M-476 “A Guide to Naturalization.”

Once the applicant has taken the Oath, he/she will receive a Certificate of Naturalization.  The applicant may use this document as proof of United States citizenship.

It is strongly recommended that applicants obtain a United States passport soon after their naturalization ceremony.  A passport serves as evidence of citizenship and is easier to use than a Certificate of Naturalization.  In addition, if the Certificate of Naturalization is lost, it can take up to one year to receive a new certificate.  If the applicant does not have a passport, there will be no evidence of citizenship during the time he/she is waiting for a new certificate.  Applicants can get an application for a passport at their oath ceremony or at most post offices.

If you are going to have your name changed when you take the Oath you must request a judicial ceremony.  The name change includes changing from a maiden name to a married name or dropping one of your names

Appendix A:  Non-Immigrant Visas

I.
Introduction

International visitors add greatly to our nation's cultural, education and economic life. We continue the proud tradition of welcoming visitors to the United States, with secure borders and open doors.

Nonimmigrant visas are for international travelers, (citizens of other countries), coming to the U.S. temporarily. This visa allows you to travel to a U.S. port-of-entry (airport, for example) and request permission of the Department of Homeland Security immigration inspector to enter the U.S. A visa does not guarantee entry into the United States.


International travelers come to the U.S. for a wide variety of reasons, including tourism, business, medical treatment and certain types of temporary work. The type of visa needed is defined by immigration law, and relates to the purpose of the alien’s travel. The Consular Officer at the U.S. embassy or consulate in the alien’s home state will decide what kind of visa the alien needs.


II.
Visa Waiver Program/Neighboring Countries

Many Canadian citizens and many citizens from Visa Waiver Program (VWP) countries can come to the U.S. without a visa if they meet certain requirements. As of 26 October 2004, visa waiver travelers from ALL 27 Visa Waiver Program countries must present either a machine-readable passport at the U.S. port of entry to enter the U.S. without a visa, otherwise a U.S. visa is required. Other foreign citizens will need a nonimmigrant visa.

The following countries participate in the Visa Waiver Program:  

	Andorra
	Iceland
	Norway

	Australia
	Ireland
	Portugal

	Austria
	Italy
	San Marino

	Belgium
	Japan
	Singapore

	Brunei
	Liechtenstein
	Slovenia

	Denmark
	Luxembourg
	Spain

	Finland
	Monaco
	Sweden

	France
	the Netherlands
	Switzerland

	Germany
	New Zealand
	United Kingdom


A.
Entering the United States under the Visa Waiver Program 

To enter the U.S. under the VWP, travelers must:

· Be a citizen of a Visa Waiver Program country; 

· have a valid passport issued by the participating country that is valid for six months beyond the alien’s intended visit; 

· have a machine-readable passport (MRP); 

· be seeking entry for 90 days or less, as a temporary visitor for business or pleasure . The alien will not be permitted to extend their visit or change to another visa category under the VWP; 

· if entering by air or sea, have a round-trip transportation ticket issued on a carrier that has signed an agreement with the U.S. government to participate in the VWP, and arrive in the United States aboard such a carrier; 

· hold a completed and signed Nonimmigrant Visa Waiver Arrival-Departure Record, Form I-94W, on which the alien has waived the right of review or appeal of an immigration officer's determination about admissibility, or deportation. These forms are available from participating carriers, travel agents, and at land-border ports-of-entry; 

· have no visa ineligibilities. This means if the alien has been refused a visa before, has a criminal record or is ineligible for a visa the alien cannot travel on the Visa Waiver Program. The alien must apply for a visa to the U.S. 

B.
Entering the United States from neighboring countries

1.
Canada

Ordinarily, Canadian citizens require neither a passport nor a visa to enter the United States directly from Canada. Simply present your proof of citizenship and photo ID at the U.S. Port of Entry. A Canadian passport is required when arriving in the U.S. from outside of the Western Hemisphere.  While some people mistakenly believe Canada is part of the visa waiver program, the authorization for Canadian citizens to travel visa-free comes from other immigration laws. Additionally, the machine-readable passport requirement does not apply to Canadian citizens because they are not part of the visa waiver program.
There are a few exceptions to the general visa waiver policy for Canadian citizens involving foreign citizen spouses and fiancé(e)s, treaty traders and investors, and diplomats.  Permanent residents (aka landed immigrants) of Canada must have a nonimmigrant visa unless the permanent resident is a national of a country that participates in the visa waiver program (VWP), meets the VWP requirements, and is seeking to enter the U.S. for 90 days or less under that program

2.
Mexico

Citizens and permanent residents of Mexico generally must have a nonimmigrant visa or Border Crossing Card (also known as a "Laser Visa"). The Border Crossing Card, Form DSP-150 is a biometric, machine readable, visitor B1-B2 visa/Border Crossing Card that may be used to enter the U.S. from within the Western Hemisphere.   To learn more about the Border Crossing Card go to <http://travel.state.gov/visa/temp/types/types_1266.html>.

3.
Bermuda

Citizens of the British Overseas Territories of Bermuda do not require a visa unless they have a criminal ineligibility, or have previously violated the terms of their immigration status in the United States. There are a few exceptions to the general visa waiver policy for Canadian citizens involving foreign citizen spouses and fiancé(e)s, treaty traders and investors, and diplomats.  
III.
Visa Applications

Advance planning by an alien can smooth the visa application process.  Aliens should apply for their Visa well in advance of their travel.  Important steps to remember:

1.
Review your visa status, and find out if you need a U.S. visa or a renewal.

2.
Contact the Embassy Consular Section, to learn about timeframes for visa interviews and other issues, such as how to pay fees. Waiting time for an interview appointment is usually a few weeks or less, but it can be considerably longer.

3.
Plan on an interview at the embassy or consulate, necessary by most visa applicants. As part of the visa interview, a quick fingerprint scan should be expected. Applicants who need additional screening are informed during the application process.

IV.
Visa Types

	Type
	Purpose
	Reference

	A-1-3
	Diplomats
	http://www.foravisausa.com/a1diplom.html

	B-1
	Temporary Business
	http://travel.state.gov/visa/temp/types/types_1262.html

	B-2
	Pleasure or Medical Tx
	http://travel.state.gov/visa/temp/types/types_1262.html

	C-1
	Transiting through U.S.
	http://www.foravisausa.com/cvtv.html

	D-1
	Crewmember (air or sea)
	http://www.foravisausa.com/dvisa.html

	D-2
	Crewmember (fishing)
	http://www.foravisausa.com/dvisa.html

	E-1
	Treaty Trader
	http://travel.state.gov/visa/temp/types/types_1273.html

	E-2
	Treaty Investor
	http://travel.state.gov/visa/temp/types/types_1273.html

	F-1
	Student 
	http://travel.state.gov/visa/temp/types/types_1268.html

	F-2
	F-1 Dependent
	http://travel.state.gov/visa/temp/types/types_1268.html

	F-3
	Canada/Mexico Student
	http://travel.state.gov/visa/temp/types/types_1268.html

	G-1-5
	Foreign Govt Personnel
	http://www.foravisausa.com/g1intern.html

	H-1B
	Technical Worker
	http://uscis.gov/graphics/howdoi/h1b.htm

	H-2A
	Seasonal Ag Worker
	http://travel.state.gov/visa/temp/types/types_1271.html

	H-2B
	Seasonal Non-Ag Worker
	http://travel.state.gov/visa/temp/types/types_1271.html

	H-3
	Trainees
	http://travel.state.gov/visa/temp/types/types_1271.html

	I
	Press Corps
	http://www.foravisausa.com/ivisa.html

	J-1
	Exchange Visitor Program
	http://travel.state.gov/visa/temp/types/types_1268.html

	J-2
	J-1 Dependent
	http://travel.state.gov/visa/temp/types/types_1268.html

	K-1
	Fiancé(e) of US Citizen
	http://uscis.gov/graphics/howdoi/fiance.htm

	K-2
	Dependent of Fiancé(e)
	http://travel.state.gov/visa/immigrants/types/types_1315.html

	K-3
	Spouse of US Citizen
	http://uscis.gov/graphics/howdoi/hdiknonimm.htm

	K-4
	Dependent of spouse
	http://uscis.gov/graphics/howdoi/hdiknonimm.htm

	L
	Intra-Company Transfer
	http://travel.state.gov/visa/temp/types/types_1271.html

	M-1
	Vocational Student
	http://travel.state.gov/visa/temp/types/types_1268.html

	M-2
	M-1 Dependent
	http://travel.state.gov/visa/temp/types/types_1268.html

	N
	Parent of special status alien
	http://www.foravisausa.com/nvisa.html

	O-1
	Extraordinary Athlete/Artist
	http://travel.state.gov/visa/temp/types/types_1271.html

	O-2
	Asst to O-1
	http://travel.state.gov/visa/temp/types/types_1271.html

	P-1
	Athlete (team)
	http://travel.state.gov/visa/temp/types/types_1271.html

	P-2&3
	Entertainers (team/troupe)
	http://travel.state.gov/visa/temp/types/types_1271.html

	Q-1
	Cultural Exchange Program
	http://travel.state.gov/visa/temp/types/types_1271.html

	R-1 & 2
	Religious Mission
	http://travel.state.gov/visa/temp/types/types_1272.html

	S
	Crim/terrorist Witness
	http://www.foravisausa.com/svisa.html

	T
	Victim of human trafficking
	http://uscis.gov/graphics/services/tempbenefits/antitraf.htm


Appendix B:  LPR Preferences

	Category
	Immediate

Relatives
	1st Preference
	2nd Preference

A & B
	3rd Preference
	4th Preference

	Persons Who

Qualify
	1.  Spouses of U.S. citizens;

2.  Unmarried children under age 21 of U.S. citizens;

3.  Parents of U.S. citizens age 21 and over
	1. Unmarried sons & daughters age 21 & over of U.S. citizens
	1. 2nd Pref. A-spouses & unmarried sons & daughters under 21 of LPRs;

2. 2nd Pref. B-unmarried sons & daughters age 21 & over of LPRs
	1.  Married sons & daughters age 21 & over of U.S. citizens
	1.  Brothers and sisters of U.S. citizens age 21 and over

	Citations
	INA 201(b)(2)(A)(i); 8 USC 1151(b)(2)(A)(i)
	INA 203(a); 8 USC 1153(a)
	INA 203(a); 8 USC 1153(a)
	INA 203(a); 8 USC 1153(a)
	INA 203(a); 8 USC 1153(a)

	Eligibility

Requirements
	1. Alien spouse and U.S. citizen spouse must satisfy USCIS that marriage is for love & affection rather than immigration purposes.  Marriage must be recognized by both foreign and U.S. law.  All prior marriages must be terminated before current marriage.

2.  Children must remain eligible throughout process. Children who turn age 21 or marry before being approved for adjustment to permanent residence in U.S. or being admitted into U.S. on immigrant visa as permanent resident are not eligible.
	1.  Unmarried sons and daughters must remain unmarried during entire application process until  they become permanent resident aliens.
	1.  As with 1st preference, unmarried sons and daughters must remain unmarried during the entire application process until they become permanent resident aliens.

2.  Spouses must satisfy USCIS that they married for love & affection and not for immigration benefit; marriage is valid under both foreign and U.S. law; all prior marriages must have been terminated before entering into current marriage.
	1.  Documentation required to establish parent-child relationship (birth certificates, etc.)
	1.  Documentation required to establish sibling relationship (birth & marriage certificates, etc.)

	Filing Procedures
	1.  U.S. citizen files Form I-130 and supporting documents with USCIS.  If I-130 is approved, alien is immediately eligible for visa and may immediately file for permanent residence.  Alien does not have to wait for availability of visa. When the Form I-130 is approved,  alien has 3 options to become LPR:

a.  Alien may obtain an immigrant visa abroad from U.S. consulate by filing form OF 230 and supporting documents and comply with requirements for medical examination, criminal background check, affidavit of support, etc.

b. Upon confirmation of receipt of I-130 U.S. citizen files I-129F and spouse can come to U.S. and wait for immigrant visa.

c.  Alien may in certain instances apply for adjustment of status in U.S. by filing form I-485 and supporting documents with USCIS and comply with requirements for medical exam, criminal records check, affidavit of support, interview, etc.

3.  If couple is married less than 2 years at time of alien's obtaining resident alien status, alien must file Form I-751 to remove condition on residency within 90 days of 2 year anniversary of obtaining residency.
	1.  Same as for immediate relatives, except that after Form I-130 is approved, alien must wait until visa is available under the family 1st preference category.  An alien's place in line is based on the priority filing date, i.e., the date when the Form I-130 visa petition was filed.
	1.  Same as for 1st preference, including waiting period for visa availability as determined by priority filing date.  

2.  For 2nd preference A only, if sponsoring family member naturalizes and becomes U.S. citizen, the petition is immediately upgraded to immediate relative status and alien becomes immediately eligible for permanent resident status and should file immediately for LPR status.
	1.  Same as for 1st & 2nd preferences (including waiting period for visa availability as determined by priority  filing date).
	1.  Same as for 1st, 2nd, and 3rd preferences (including waiting period for visa availability as determined by priority filing date).


Appendix C:  Naturalization Summary

	OPTIONS
	REGULAR NATURALIZATION
	SERVICE DURING MILITARY HOSTILITIES
	ONE YEAR HONORABLE SERVICE
	SPOUSES OF SERVICEMEMBERS
	EXPEDITIOUS 

NATURALIZATION

	PERSONS WHO QUALIFY
	Any lawful permanent resident (civilian or military)
	Servicemembers serving during declared military hostilities on active duty (LPR status not required)
	Servicemembers serving honorably for at least 1 year in active duty or reserve capacity (LPR status required)
	Spouses of U.S. citizen servicemembers (LPR status required)
	Spouses of U.S. citizen servicemembers assigned overseas (LPR status required.

	CITATIONS
	INA 316; 8 USC 1427; 8 CFR Part 316
	INA 329; 8 USC 1440; 8 CFR Part 329
	INA 328; 8 USC 1439; 8 CFR Part 328
	INA 319(a); 8 USC 1430(a); 8 CFR 319.1
	INA 319(b); 8 USC 1430(b); 8 CFR 319.2

	ELIGIBILITY

REQUIREMENTS
	1a.  5 years continuous residence in U.S. as LPR, before date of  filing for naturalization;

1b.  3 months residency in USCIS District  where N-400 is filed, before date of filing for naturalization;

1c.  Residence in USCIS District where N-400 is filed between date of N-400 filing and date of naturalization;

2.  Physical presence in U.S. or its possessions or territories at least ½ of 5 years as LPR;

3.  Good moral character for at 5 years preceding filing N-400;

4.  Loyalty;

5.  English language proficiency (read, write and speak "in ordinary usage") (exceptions for  aliens 50 & over).
	1.  Honorable military service in WWI, WWII, Korea, Vietnam, Grenada, Desert Shield/Desert Storm, and  

Enduring Freedom;

2.  All residency and physical presence requirements waived;

3.  LPR requirement may be replaced by an enlistment or re-enlistment in U.S. or its territories or possessions;

4.  All other requirements for regular naturalization apply (except good moral character is shortened from 5 years to 1 year preceding date of N-400 application).
	1.  1  year honorable service (time as LPR may be less than 1 years);

2.  All other requirements for regular naturalizations apply.                   
	1.  3 years continuous residence as LPR;

2.  All other requirements for regular naturalization apply, including physical presence in U.S. or its territories or possessions for at least ½ of 3 years as LPR;

3.  "Marital union" requirement-Couple must live in marital union before alien spouse may benefit from shortened 3 year residence rule.  Involuntary separation due to orders does not break marital unity.
	1.  U.S. citizen servicemember must have at least one year left on tour when naturalization occurs;

2.  Marital union requirement applies;

3.  All residency and physical presence requirements are waived.

	FILING PROCEDURES
	1.  File N-400 and supporting documents in USCIS district office where applicant resides;

2.  Criminal history & background check;

3.  Applicant must pass written test on American history and government;

4.  Naturalization interview (including oral questions on fundamentals of American history and government and English language proficiency);

5.  Oath of naturalization swearing allegiance to U.S.
	1.  File N-400; also file Form N-426 (Certificate of Military or Naval Service) and Form  G-325B (Biographic Information form);

2.  N-400 should be filed  with the Military Unit at the USCIS office in Lincoln, NE office, regardless of applicant's residence

3.  All other procedures apply.
	1.  File N-400; also file Form N-426 and Form G-325B.

2 N-400 should be filed  with the Military Unit at the USCIS office in Lincoln, NE office, regardless of applicant's residence;

3.  To benefit from shortened residency requirements, N-400 must be filed within 6 months after discharge; this option no longer applies if N-400 is not timely filed within 6 months after discharge;

4.  All other procedures apply.
	1.  File N-400 with USCIS district where applicant resides;

2. All other procedures apply.
	1.  In addition to filing N-400, spouse should file Form DD 1278 with USCIS if concurrent travel is authorized; if concurrent travel not authorized, spouse should file with USCIS a copy of citizen spouse's orders, a copy of paid airline ticket to overseas duty station; and a letter from CO authorizing spouse to accompany citizen servicemember overseas at own cost.

2.  All other procedures apply.


Appendix D:  Citizenship Summary

	Citizenship Category
	Citizenship Through Birth in U.S. or Territories or Possessions
	Citizenship Through Birth to U.S. Citizen Parents
	Citizenship Through Alien Parents Who Naturalize

	Persons Who Qualify
	Persons born in U.S. and territories or possessions
	Persons born abroad to at least 1 U.S. Citizen Parent
	Persons born abroad to alien parents who naturalize before child turns 18 

	Citations
	1.  INA 301(a); 8 U.S.C. 1401(a); 

2.  14th Amendment; 

3.  U.S. v. Wong Kim Ark, 169 U.S. 649 (1898).
	1. INA 301(c); 8 USC 1401(c);

2. INA 301(g); 8 USC 1401(g);

3. INA 301(a)(7); 8 USC 1401(a)(7);

4. INA 301(d); 8 USC 1401(d).
	1.  INA 320; 8 USC 1431;

(Derivative Citizenship)

	Eligibility Requirements
	1. Official U.S. birth certificate is basic document.

2. Person born in 50 states, Puerto Rico, Guam, & U.S. Virgin Islands are citizens.

3. Persons born in Panama Canal Zone before 1 Oct. 1979 (one of whose parents was employed by U.S. gov't. or Panama Railroad Co.) or in Northern Marianas Islands on or after 4 Nov. 1986 are citizens.

4. U.S. also includes territorial waters.  Birth aboard private vessel in U.S. territorial waters may confer citizenship.  However, birth aboard foreign warship within U.S. territorial waters does not confer citizenship.
	1.  When both alien parents are U.S. citizens and one parent had resided in U.S. before child's birth is U.S. citizen, child is citizen.

2.  (5-2 rule)-If one parent is alien & one parent is citizen who, before child's birth, is physically present in U.S. for a total of 5 or more years, at least 2 of which were acquired after age 14, child is citizen. Overseas gov't. civilian & military service counts as physical presence.

3. (10-5 rule)-If one parent is alien & one parent is citizen who, before child's birth, is physically present in U.S. for a total of 10 or more years, at least 5 of which were acquired after age 14, child is citizen.  Overseas gov't. civilian & military service counts as physical presence.

4. If one parent is U.S. citizen who, before child's birth is physically present in U.S. for 1 year & other parent is U.S. national (i.e. born in American Samoa or Swains Islands), child is citizen.

5. Special rules for out-of-wedlock children: Child is citizen if born to U.S. citizen mother who resided continuously in U.S. for 1 year; or to U.S. citizen father who agreed in writing to financially support child and paternity is established by legitimation under local law, or father acknowledges paternity, or competent court adjudicates paternity.

6. Document U.S. citizenship of children born abroad at U.S. consulate overseas (file Form FS 240) or at INS office (file Form N-600).
	1. A child born outside of the United States automatically becomes a citizen when one parent is citizen; and child is LPR and began to reside in U.S. as LPR while under age 18.

2.  A child is citizen if one of the alien parents naturalize before child turns age 18 and child is LPR and began to reside in U.S. as LPR while under age 18.

3.  In cases of legal separation, if the parent having legal custody of the child naturalizes before the child turns age 18 and the child is an LPR and began to reside in U.S. while under age 18, the child is a citizen.

4. In cases of birth-out-of-wedlock, child is citizen if mother naturalizes before child turns age 18, paternity is not established by formal acknowledgement or court/administrative order, and child is an LPR and began to reside in U.S. while under age 18.

5.  Document derivative U.S. citizenship of children born abroad by filing Form N-600 with INS or by obtaining a U.S. passport.


Appendix E:  Information and Document Collection

Note, all of the following documents and information will be required during the course of filing I-130, I-485, and I-129F applications and during both LPR Consular Processing and K-1 and K-3 visa issuance processes.  Original documents should never be submitted to CIS or to a Consular Post, however originals should be presented at all personal interviews. All foreign language documents must be translated and certified as valid English translations.  Please go to both the immigration website http://uscis.gov/graphics/formsfee/forms/index.htm and the specific Consular P (Embassy) website http://travel.state.gov/visa/questions_embassy.html for updated forms, filing fees, instructions, and changes to procedure and policy.  Not every document below is required for each application, however they will all be required over the span of the entire process. 

A.
Document collection
Petitioner, United States Citizen’s Documents:     

· 4 USCIS Passport Photos (ADIT Style – see CIS website)

· US Birth Certificate, Naturalization Certificate or US passport

· Marriage Certificate (current marriage to Alien spouse if applicable)

· Divorce Certificates  (Divorce absolute), if applicable for all prior spouses

· Current Employer Letter describing: wage, hours per wk, position, duration


· last 3 years of  personal tax returns (Federal IRS Form 1040)

· last 3 years of  W-2s

· Evidence of Assets: Deeds, Bank Account statements, etc.


Beneficiary, Alien Spouse’s Documents, (and for each Minor Alien Child):
· 4 USCIS Passport Photos (ADIT Style – see CIS website)

· Birth Certificate

· Current and valid Passport (copy all pages)

· I-94 Admission Card (if in the U.S.)

· Divorce Certificates  (Divorce absolute), if applicable for all prior marriages

B.
Information required:

Petitioner, United States Citizen’s Documents:     
· Address and Telephone no:

· SSN:

· Names of prior spouses and date of marriage and divorce:

· Previous names used:

· Both Parents: birth date, city and country of birth, current country of residence:

· Address of all residences over last 5 years (month/year began and ended):

· Employer’s name, address, occupation for last 5 years,  (month/year began and ended) 


· Last address outside of US:


Beneficiary, Alien Spouse’s Documents (and for each Alien Minor Child):

· Address and Telephone no:

· SSN:

· Alien no.: (if applicable)

· Names of prior spouses and date of marriage and divorce:

· Previous names used:

· Both Parents: birth date, city and country of birth, current country of residence:

· Address of residences over last 5 years (month/year began and ended):

· Employer’s name, address, occupation for last 5 years,  (month/year began and ended) 


· Last address outside of US:

· U.S. Consulate that issued visa to make last entry to US: (if in the US)

· Last Entry date, place and type: (if in the US)

· List all Family members (Parents, children, siblings), DOB and country of birth

· Criminal history of all arrests and conviction anywhere in the world:

· Dates and places of all entries and exits from US:

C.
DOCUMENT CHECKLIST

· I-181 processing form

· I-485 Adjustment of Status to Lawful Permanent Resident Application

· I-485A Suppl. Form (if needed)

· G325A Bio. of Beneficiary, Alien family member

· Birth Certificate: Alien family member w/ translation

· Passport & I-94: of Beneficiary Alien family member

· I-864 Affidavit of Support of Petitioner & Supporting docs (if needed)

· Affidavit of Support documents of Petitioner and Joint Sponsors:

· last 2 months pay stubs

· last 3 years of  personal tax returns (1040)

· last 3 years of  W-2s

· Birth certificate, Naturalization Certificate, or Green Card

· Employer Letter: wage, hours per wk, position, duration


· Evidence of all assets ownership (mortgage, titles, statement of accounts)

· I-693 UNOPENED Medical Exam and Vaccination 

· I-130 Immigrant Visa Petition

· G325A Bio. Petitioner USC
· U.S. Birth Certificate, Naturalization Certificate, or US Passport of Petitioner USC Marriage Certificate

· Divorce Certificates  (Divorce absolute) both: Petitioner and Beneficiary

· Passport Photos of Both Petitioner and Beneficiary

· I-765 Work Authorization Application

· I-89 Fingerprint Card 

· I-601 Waiver of Excludability (if needed)

· I-102 Replacement of I-94 Entry Record (if needed)

· I-131 Travel Document for emergency departures (if needed)

· SUPPORTING DOCUMENTS w/ complete translations to English

Evidence of Bona fides of marriage and relationship:

· Affidavit from Petitioner and Beneficiary verifying the marriage or relationship

· Affidavit of witnesses to relationship/marriage

· Wedding announcements

· Wedding pictures

· Lease/mortgage

· Joint Bank Account Letter and last 2 moth statements

· Evidence of joint life and cohabitation: monthly bills, insurance, assets etc.
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