You and Your Divorce


One of the first questions you will have to face after deciding on a divorce is whether you need a lawyer.  If you have a good relationship with your spouse, you could consider negotiating your own settlement and representing yourself in court (known as pro se representation).  For information on how to proceed, contact your local Legal Assistance Office.  Find out if the court procedures are simple to follow or if you are likely to need help sorting through the forms and procedures.  Consider representing yourself only if you and your spouse agree to the terms of the divorce.


Unfortunately, many divorcing couples are not on friendly terms and will need lawyers, particularly if the issues are contested or if one party lacks information about the other's financial position.  Shop around for a lawyer by asking friends, family members or your local bar association for referrals.  You may wish to compare the fees of at least three lawyers.  Legal fees vary depending upon where you live but could run several thousand dollars or more if your situation involves a large marital estate or you become embroiled in a fierce custody battle. Lawyers cannot take divorce cases on a contingency basis, so you must pay an hourly rate or agree upon a flat fee.  If you are having financial difficulty, ask about setting up a payment schedule.  If you cannot reach an agreement with your lawyer or cannot afford to hire one, call your Legal Assistance Office for a number to the local Bar Association. 

Once you have hired a lawyer, he or she usually will: 

•Negotiate with your spouse's lawyer 

•Determine your spouse's assets 

•File a request to terminate your marriage 

•Arrange for your spouse to receive a summons 

•Request a restraining order, if necessary, to protect assets or prohibit domestic violence 

Before your divorce is declared final, certain issues must be settled.  You can negotiate the final settlement with your spouse, or the court will resolve any disputes between the two of you.  Some of the issues to be settled include: 

•Negotiating division of assets and property (savings accounts, home, cars, pensions, etc.) 

•Establishing alimony payments, if any 

•Determining who will have custody of the children or if you will have joint legal custody. 
In joint custody, both parents share in making major decisions and both also might 
spend substantial amounts of time with the children. 

•Establishing visitation schedules for the noncustodial parent 

•Establishing child support payments, with reference to state child support guidelines 

•Determining educational support beyond high school, if any 

•Establishing health insurance coverage for each of you and any dependents 

•Determining liability for outstanding bills 

•Determining who may claim tax benefits such as exemptions of children and mortgage interest deductions 

You're going to be a single person again, and that means reorganizing your financial affairs. Here's a partial checklist of things you may need to do: 

•Find a place to live. 

•Open a new checking account in your name. 

•Establish other lines of credit in your name. 

•Pay off existing bills in your name. 

•Prepare a budget. 

•Make sure you have health insurance. If you are currently covered by your spouse's insurance, you are entitled to continue that coverage for a certain period of time. 

•Start working on your financial independence. If you don't have a job, get one. Look into retirement savings plans offered by your employer or set up an Individual Retirement Arrangement (IRA). 

•Seek help from welfare or private organizations. 

•Evaluate the tax ramifications of your divorce. Remember that the person receiving alimony may have to pay income taxes on that amount; child support is generally not subject to income tax. 

•Change your beneficiaries and revise your will. 

Heading For the Future


During the course of a marriage, almost all aspects of your life become intertwined with your spouse's.  The legal divorce has very limited concerns: to get a judgment of divorce, you have to make arrangements for your property, your children, and support (if any).  If you have a high degree of conflict, it is also about keeping the peace and protecting you, your children and your property. That's it; that's all the legal divorce is about. 


The law is used to impose a decision in your case only when there is a disagreement that has been brought into court.  If you can reach a fair written agreement with your spouse, you can get almost any terms you like without much reference to laws.  But, where children are concerned, a judge might take a look at your terms to make sure they are reasonably well supported and protected.


All you get from your legal divorce is a piece of paper --a Judgment-- with findings of fact and court orders on the above subjects.  That's all.  This is what all the fuss is about; this is what people go to attorneys for and spend tens or hundreds of thousands of dollars to get --a piece of paper with orders about peace, property, custody, and support. 


You might think that a legal divorce will solve your problems, but it probably won't and it is critically important that you understand this so you don't expect too much from the legal divorce--or some lawyer--and set yourself up for frustration and disappointment. 

Parenting Decisions

If you have children, you will have to create a parenting plan --a detailed schedule and understanding of your arrangements for the future care of your children.  This is a difficult issue for divorcing parents, yet it is the most important matter you deal with. 


  Avoid anything that makes either parent feel he or she is "losing" the child to the other parent.  Start communicating with your children's other parent to see what will work best for the children and still be comfortable for both of you.  Experience shows that pure joint custody --sharing parental rights and responsibility-- works best for parents who are cooperative and capable of working out future problems as they come up. 


The most popular and successful parenting plan provides for joint legal custody for both parents, primary residence (or physical custody) for one parent, and a relatively detailed schedule that shows exactly when each parent will have custody of the child. This sort of arrangement provides stability while helping reduce the sense of alienation and loss of the parent with secondary custody. 


Finally, there is the old-fashioned award of primary physical and legal custody to one parent with a visitation schedule for the other.  This is used primarily where the parents are unlikely to be cooperative.


A detailed plan helps to create stability, security and to settle any disagreements.  After judgment, parents can depart freely from their agreed plan from day-to-day by mutual agreement. But whenever they can't agree to something different, they can rely on what the plan says. This is why the plan should be as detailed as possible. 


If your plan is sufficiently detailed, it doesn't matter what terms you use to describe the parenting relationship because the parents will know where the child will be at any given time without reference to the legalistic terms of custody and visitation.

Mediation


If you can't agree on a parenting plan, the matter will have to be decided in court --an expensive and destructive process.  Before it gets that far, you should try to mediate the issue with the help of a professional mediator.


In many states, you have no choice: before going to court, you will be required to mediate.  Experience shows that a few sessions of mediation are usually extremely effective; custody mediation has about an 80% success rate.  Some states require mediation of custody disagreements before parents are allowed to drag this issue into court.   When all else fails, judges often require a home-study by appointed counselors who make recommendations to the court. 


Rather than have a stranger --a judge or a social worker-- make decisions about your child care arrangements, it will be much better if you work this out yourselves.  Don't hesitate to get professional help on this one.  Contact your local Legal Assistance Attorney for advice.

