
UGMA/UTMAs Versus Trusts: How to Explain the Difference to Your Clients  
Intro:

 This presentation is intended to provide you with very specific information regarding how to pass property to a minor.  Even more specifically, it will help you articulate to your clients the characteristics of each vehicle that can be used to pass property to a minor.
Passing Property to a Minor, Two Options:

 Essentially, there are four ways of passing property to a minor- but only two ways that you want to encourage with your clients.  First let’s talk about the two options you want to avoid. The first option is naming a minor directly which will result in a guardianship, the second is leaving money to a named individual (not the minor) in the hope they will use the money to care for the minor, which may result in a midlife crisis.  These are the two are options you want to avoid.  Unfortunately, you may find that these are the most common scenarios clients pursue on their own prior to speaking to an attorney.    SLIDE 2
For our purposes, the two vehicles that are appropriate to pass property to a minor child are: 1) a trust, or 2) a Uniformed Gifts to Minor’s Act/Uniformed Transfer to Minor’s Act transfer (UGMA/UTMA)*.  These two options represent the ways in which you as a Legal Assistance attorney can create an appropriate vehicle to hold property for your client’s minor children.  This presentation will discuss the characteristics of each vehicle and provide you with a roadmap that you can use to explain these differences to your clients.  SLIDE 3  

* A quick note here- do not be confused, you’re not going to have to choose whether you want to create an UGMA or an UTMA- they are the same thing, it’s just different states use different titles, but you will never have to figure out if you want an UGMA or UTMA.  Based on your client’s state of residence, DL will fill in the appropriate statute name that that client’s state uses, either calling it an UGMA or an UTMA.  Basic history note- “UGMA” was the name of the first statute, “UTMA” was the name of second version.  Some states haven’t yet passed the UTMA version, therefore theirs are still called UGMAs.  Bottomline- you will never have to figure out which state uses what, that’s one thing the DL program will do very well for you. SLIDE 4

Creating an appropriate estate plan that effectively passes property to a minor requires you as a Legal Assistance Attorney to do two things.  First (and this can actually be the hardest part), is that you must convey the information to your client.  You have to explain the differences, benefits, and drawbacks of each transfer vehicle in a way in which your clients can understand.  Second, is actually creating the vehicle in DL.
The Differences:


An appropriate way to begin to distinguish trusts from UGMA/UTMAs to your clients is by describing the type of control the creator retains with each vehicle.  Essentially, trusts allow the grantor to retain more control over the money.  The control usually centers around the client’s ability to keep his/her property in the trust until the beneficiary (in this case, the client’s minor child) reaches whatever age the client designates.  This is distinguished from an UGMA/UTMA, which in this case, limits the client’s control over the age at which the property is distributed.  Because UGMA/UTMAs are created through reference to a state statute, they provide less flexibility.  The age of distribution will be whatever age that state UGMA/UTMA statute decrees.  The result- if you help a client create a trust, that client can designate whatever age they wish (even split between multiple ages) as the age of distribution.  If you help a client create a will with an UGMA/UTMA, the will refers to the state statute that fills in the age of distribution, which your client cannot alter*. SLIDE 5

*You can reference the accompanying chart to see a list of sites for all the state UGMA/UTMA statutes as well as their age of distribution. SLIDE 6
The Flexibility of Trusts:

Trusts provide even more flexibility above and beyond selecting an age for distribution.  Trusts, unlike UGMA/UTMAs can be contingent upon the occurrence of certain events that your client can designate.  For example, instead of passing the body of the trust to the child at a certain age, the grantor could elect to pass the body of the trust to the child after the child graduates from college.  This presentation isn’t intended to go into detail about constructing these types of trusts, but I encourage you not to shy away from them.  These trusts are obviously more complicated than the standard age-dependent ones that DL generates.  You can create these types of trusts, but the language must be tweaked in the Word document that DL creates.  These can be very sophisticated instruments and require more research than a “simple will”, but they are well worth doing in many cases.  Just take your time, keep your client’s intention in mind, use clear, plain language, and have others read the language you’ve selected.  Just because DL does not offer this language automatically, does not mean it can’t, or shouldn’t be done.   SLIDE 7
Court Involvement 


You should also discuss with your client what happens after the trust has been created and has come in to effect.  How does the trustee access money from the trust?  There is actually less court involvement than one would think with the creation and implementation of a trust.  As the trust goes through probate, the judge essentially ratifies the terms of the trusts and creates testamentary documents called “letters testamentary” or a similar term, depending on the state- these are essentially instructions to the trustee that mirror the terms of the trust created in the will.  The documents are also used to create the trust vehicle itself (in other words, the bank account, brokerage account, that holds the trust funds).  The documents are also used to show the financial institution who has been appointed as trustee with the authority to manage said account.  This, potentially, is the majority of the involvement that the court will have with the trust.  The trust terms are all set out when the trust is created by DL, and the trustee simply follows them and will continue to do so, without court involvement UNLESS the beneficiary or someone on their behalf, requests an investigation or “accounting” into what has been done with the trust.  SLIDE 8

The trustee does not check in with the court every time money is withdrawn from the trust.  The purpose of the trust document is to spell out when withdrawls can occur so that the court does not need to step in.  The trust created by DL contains very standard language about authorizing the trustee to withdraw money for the “health, education, and maintenance and support” of the beneficiary.  Whenever the trustee believes money is needed for these four purposes, he/she can simply take out the money.  The trustee does not have to explain to the court that pulling out $100,000.000 for a fancy sports car is necessary to maintain the welfare of the child, unless an accounting is requested or required.  This access to the principal of the trust, for “health, education, maintenance and support”, is important to explain to your client in detail, they should know when their trustees are authorized to access the funds.  You may find a client resist giving the trust outright to their child at an older age that they would truly prefer (like 25), because they fear the child won’t have access to funds to pay for college.  This is a perfect example to explain when and how the money can be appropriately withdrawn by the trustee in accordance with that standard.   SLIDE 9
Your client can also build in a bit more court supervision when creating the trust, by selecting in DL that the trustee be required to submit an accounting.  The question that triggers this in DL is the one that asks, ‘Must the Guardian file an inventory with the court upon the request of the ward”.  SLIDE 10
What Not to Do:



Let’s go back to the other options of how to pass money to a minor to see what not to do.  For a client considering leaving property directly to the child (in the child’s name), you should explain the process of the guardianship that will result.  Remember, the reason why you need to go through the hassle of creating a trust or an UGMA/UTMA is because of that central rule- your client cannot pass property directly to a minor.  Unfortunately, most clients aren’t aware of this and may have already taken steps where they attempt to do exactly that.  They know they want their children to receive their property (say their SGLI) so their logical step is to name the child as beneficiary.  So what happens if your client does designate a child by name?  How does the probate court handle that situation?  Simply put- the solution is expensive, time-consuming, eliminates your client’s involvement in the decision-making process. SLIDE 11

By naming a minor directly, the probate court will step in to prevent that money from actually passing to the minor.  Instead, the court will set-up a guardianship and require that a guardian be appointed to manage the money for the child.  Because your client named a child specifically, they did not take the opportunity to name who they would have wanted to manage the proceeds, so the court does it for them.  Essentially, the court creates a guardianship for your client and appoints the guardian for your client, to hold and manage the proceeds for a minor child.  If your client leaves this to the court, the court will be forced to establish their own terms of the guardianship (which will probably mirror the terms that are commonly found in a trust), but the court will then supervise every withdrawl and payment made from that guardianship.  Not only that, a bond will be required of the guardian.  Every time the court appointed guardian needs money for the child, even under the created terms of the guardianship, even following the common standard of “health, education, maintenance and welfare”, the guardian must come in to court and justify the request.  This is the expensive headache you are trying to prevent by creating either one of the two recommended vehicles we’re discussing.    SLIDE 12

On the flip-side, a client can eliminate any and all court involvement by selecting the second ill-advised option; that is, leaving money directly to a named individual with the understanding that that individual will use the money for the benefit of the client’s child.  Otherwise known as the “Uncle Bubba Trust”.  This results in absolutely no court involvement and no possibility of court involvement because the client has effectively given complete ownership of the property over to someone else instead of the child.  The child will have no recourse to petition the court for anything to be done with this money.  That money is for Uncle Bubba to do with as he wishes.  The client, and therefore the client’s child, no longer has any right to that property, and no court will be able to give them that right.

SLIDE 13
Costs of the Trust: Payment of the Trustee: 


One of the costs associated with a trust are the payment to the fiduciary.  Again, here we see the flexibility commonly associated with trusts.  A grantor can establish any range of compensation for the trustee.  They can even include that the trustee agrees to serve without reimbursement.  However, the automatic language included in DL is fairly vague about what compensation is authorized for a trustee.  Commonly, the fee schedule for the trustee will be established by individual state law.  Speak with your client and discuss his/her expectations for compensation of their trustee to determine if you should edit the DL language to provide more explicit guidance. SLIDE 14

DL does have a specific “trigger” question that address compensation specifically for a corporate or business trustee, but there is no corresponding question addressing the compensation of an individual trustee.  The “trigger” question for the compensation of a corporate trustee is the following, “If a bank, trust company or similar institution serves as the Executor or Trustee, is it to be compensated in accordance with its standard commission schedule?”   Selecting yes will trigger the inclusion of the following language in the will, SLIDE 15“Any bank, trust company or similar institution at any time serving as Executor or Trustee hereunder shall be entitled to receive compensation for its services in accordance with its standard schedule of compensation in effect when such compensation is payable.” Most institutions will not agree to be trustees if they are not paid according to their own schedule of rates, so if a client wants a corporate trustee it’s best that they agree up front to comply with this schedule. SLIDE 16
You can use this discussion of compensation to remind your client everything they can expect his or her trustee to accomplish on their behalf, from dispersing funds to keep track of the accounting for the trust.  Discuss with your client what these services would be your to them and remind him/her that their trustee will be allowed to be compensated accordingly.  Also, make sure a client understands that a trustee can decline the appointment, so they may not want to omit payment.  It may seem cheaper, but in the long run, if a court has to search for and appoint an alternate trustee (who will be compensated according to a standard schedule set by the court), it’ll cost a great deal more than if a reasonable amount was allowed in the beginning.  SLIDE 17 Finally, the language produced by DL will allow the trustee to hire professional help to assist with the management of the trust. “To employ and pay the compensation of accountants, attorneys, experts, investment counselors, custodians, agents and other persons or firms providing services or advice…” SLIDE 18
More Costs and Complexities:  Complex vs. Simple Trusts: 

Another issue to identify when considering a trust is whether the trust you create will be a simple or a complex trust.  Put simply, a complex trust is one that gives the trustee discretion as to whether or not to distribute income to a beneficiary.  A simple trust is on that does not give the trustee this discretion- they MUST distribute income to the beneficiaries.  There are tax implications from each type of trust and the important thing for your client to remember, is that their trustee with eventually have to address these tax implications.  Just remember, if a client wants a trust, do not let the complexities and/or confusion about the differences between a complex and simple trust prevent you from creating a trust.  Those complexities can be addressed or fixed later on. SLIDE 19

Essentially, a complex trust is one that allows for greater discretion on the part of the trustee.  When you create a complex trust, you are inserting permission to the trustee to use their discretion in determining when (or if) a distribution from the interest (not the principal) should be made at all, or if the interest should be kept in the trust to build the trust.  The result is that the trustee does not have to distribute the interest annually to the beneficiary, but can hold on to that distribution, in effect increasing the trust in the long run.  It always seems like a good idea to give the trustee as much discretion as possible, especially if you trust that trustee.  What’s the downside, if the trustee thinks it’s a good idea to keep that interest in the trust one year, why not give him/her that option?  The reason you may not want to do it, is if you do build in the ability for discretion- you’ve created a complex trust, and that does exactly what it says – it complicates things.


 Both trusts require that the trustee file a tax return for the trust, the distinction between a complex trust and a simple one is that a complex trust will be taxed at the rate for trusts (at a higher percent), whereas a simple trust will be taxed at the child’s tax rate (usually much lower, especially if both parents are deceased).   SLIDE 20

A simple trust is the opposite of the complex type in that it does not allow for any discretion on the part of the trustee.  It contains language within it that states that the trustee is to disperse income to the beneficiary once a year or quarterly, but income must be dispensed without question, and there is no ability to accumulate the interest in the trust.  The downside is obviously that the trustee doesn’t have the discretion to grow the trust as he or she sees fit, and is locked in by the terms in the will.  The upside is, of course, the simplicity.  A simple trust does still have to file a tax return, but the tax is at the beneficiary’s rate. SLIDE 21
The bottomline with worrying about whether or not you are creating a complex or simple trust: don’t worry.  If the client’s situation dictates that a trust is desired, do not worry about the eventual tax consequences of the eventual type of trust set-up.  The best way to protect yourself and your client is to highlight the decisions and implications that will be carried out when the trust is used.  Use this as an opportunity to explain to your client all the responsibilities and duties that their trustee will be expected to make.  And again, leave open the possibility that the trustee your client appoints can later obtain the assistance of a co-trustee experienced in these matters.  SLIDE 22
Creation of an UGMA/UTMA:

As we noted earlier, UGMA/UTMAs are statute-based, meaning every state has a statute that lays out the uniform rules for constructing, implementing, and administering these vehicles.  This means that UGMA/UTMAs are much more standardized, cutting out the potential legwork for the probate court as well as some of the costs of administration.  An UGMA/UTMA is custodianship created through reference to state statutes, so all the terms are filled in by the statute, instead of being explicitly written into a trust document as is the case with a testamentary trust.  In our practice, the trust document is the will, and similarly, the document creating the UGMA/UTMA is the will as well, and one main difference is that the will with a trust lays out all the terms, whereas a will with an UGMA/UTMA simply references the relevant state statutes.    This results in both a much shorter document, and increased clarity for the court.  The reduced costs come from the fact that the court does not have to do any interpreting of DL language, it’s all laid out in statute.  As a caveat, one reason why UGMA/UTMAs are considered cheaper is the fact that they are shorter, simpler documents, so if a client where to go to a paid practitioner, a trust would be more work and therefore cost more.  In your office, both documents cost the same to prepare (they had better be free or you have more problems than this paper can fix).   
The terms “UGMA/UTMA” also refer to the actual vehicle that stores the funds, ie- the bank account.  In reality, an UGMA/UTMA account may be created by your client at any time, with a variety of financial institutions.  It is simply the account that will hold the funds.  Really, when we talk about “creating the UGMA/UTMA”, this entails, like the creation of a trust, taking the “creation documents”, in other words - the will, to court for the court to authorize and approve the document.  Once the authorization is obtained (through probate of the will), your clients appointed custodian will be given the appropriate authorization for release of the funds to the UGMA/UTMA account.  Take SGLI as an example, your client can open an UGMA/UTMA account right now with their bank with nothing in it (except whatever the bank min. is), then with your help they create their will that establishes an UGMA/UTMA custodianship.  They also indicate on their beneficiary designation form for SGLI that they want the proceeds to be paid to their UGMA/UTMA custodian on behalf of their minor child.  The will itself is what is telling the world who you want to be that custodian and receive those funds on your child’s behalf.  At probate, the court reads over the appointment of custodian in the will, and essentially ratifies your choice.  The paperwork generated by the court is what the custodian then shows Office of SGLI to have those funds released to them as custodian.  They then place the funds in the established UGMA/UTMA account.  It should, of course be noted that the UGMA/UTMA account does not need to have been previously created, the custodian can create it after the death of the grantor.  
There are still ome costs associated with an UGMA/UTMA, they are not completely free.  Some common costs include; the cost of custodian posting bond, and filing fees.  Also remind your client that the appointed guardian will be permitted to seek reimbursement for the costs associated with the administration of the account.  SLIDE 23
Using DL to Create an UGMA/UTMA vehicle:

To be honest, the DL program is not entirely helpful in leading you to create an UGMA/UTMA vehicle, it’s actually a bit hidden.  You won’t automatically run into a question that asks, “do you want to create an UGMA/UTMA?”  There are trigger questions you reach that lead you to this, but they’re not really striking unless you’re on the look out for them. SLIDE 24

One of the first obvious questions you’ll reach, but which doesn’t directly lead to the UGMA/UTMA decisions is the “is the child a minor” question, so make sure you check that. SLIDE 25   The next, and most important question for UGMA/UTMA purposes is the question- “a beneficiary must have obtained what age to be entitled to receive a bequest outright”?  If you select either 18 or 21, you will eventually see the screen with the question that creates the UGMA/UTMA, but YOU WILL NOT SEE IT NEXT.  The next question that is actually asked is about the Executor.  


SLIDE 26 The UGMA/UTMA creation screen comes about four screens later, after you’ve selected to appoint a guardian (but have not yet named that guardian).  You will see a screen that asks, “If the child of the Testator is a minor when the Testator dies, are bequests to the child to be:


“A.  paid, at the Election of the Executor, to the child, or to the child’s guardian, or to a custiodian under the Uniform Gifts to Minors Act or Transfers to Minors Act, OR the Executor may hold the bequest until the child attains majority”  then selections B, C, D.
It is this answer that creates the ability to pour assets into the UGMA/UTMA account.  The Executor authorizes release of the funds to the custodian your client has appointed, and that custodian places money in the UGMA/UTMA account.
Selecting a different answer, like B, which states “held in trust by a TRUSTEE until the child attains majority” creates a trust.

If, at the screen asking about the age a beneficiary is entitled to receive bequests, you select an age OVER 21, you will not see the follow-up screen asking about paying bequests to the custodian of an UGMA/UTMA account.  No state allows for a custodial (UGMA/UTMA account to be held over the age of 21), so you will therefore not see the follow-up UGMA/UTMA creation question. SLIDE 27
Other Concerns: Trusts and Investing:


Creating the trust in the will allows a client greater flexibility to establish the terms a fiduciary must follow when managing the trust.  This can be as lenient as desired, or very restrictive, for example: stating that only investments will be in government bonds or certificate of deposits.  Including a lot of terms for the trustee to follow when investing again adds to the flexibility of the trust, but it also increases the costs if the court has to review the actions of the trustee.  Trusts can be as explicit or broad as the grantor wants in terms of instructing the trustee how to invest.  In any case, the trustee will be held to the standard of the “reasonable prudent investor”.  Generally, trustees are expected to not only safeguard the money already in the trust, but also to attempt to grow the principal through smart investments.  A very conservative trustee can actually run afoul of the reasonable investor standard if they don’t have an eye toward growth.  This is something a grantor should be aware of when appointing a trustee.  If he/she has someone in mind as a trustee that is not comfortable with money management, they should consider some safeguards for that trustee.  One common option is appointing a commercial agency (like a bank) as a co-trustee.  Downside to this is increased costs, upside is presumably good investment advice and resulting protection of the trustee.  Another option that does not add to the costs of the trust, is to explicitly state in the trust document (ie- the will), that the trustee is authorized to invest in low-risk options, like savings accounts, money market accounts, or certificate of deposits.  SLIDE 28
UGMA/UTMAs and Investing:

 
There’s flexibility with UGMA/UTMAs too, as with trusts, but it’s a little different.  Generally speaking, there’s a lower standard for the custodian of an UGMA/UTMA account.  It’s a little confusing, because the guardian is still held to the “reasonable prudent investor” standard, but courts have said what’s “reasonable” for an UGMA/UTMA account is different than what’s reasonable for the investment of a trust.  Generally, it’s considered more “reasonable” for an UGMA/UTMA investor to be more conservator in their investment choices.  For example, investing in money markets or even certificates of deposit is considered reasonable.  Most commercial banks have designated UGMA/UTMA accounts that can be opened, that meet the reasonable prudent investor standard.  The custodian doesn’t have to do anything except put the money into the account initially and remove it as needed for the benefit of the beneficiary.  Simply using the account is enough.  An UGMA/UTMA investor has less of a worry about a court determining they weren’t growing the principal enough than with a trustee investor.  Actually, an UGMA/UTMA investor can get in to more trouble by actively investing the UGMA/UTMA account.  Essentially, an UGMA/UTMA investor can be very conservative without worrying that the court would deem that they have violated the standard.  SLIDE 29
Other Concerns:  Taxes:

A final consideration for both trusts and UGMA/UTMAs- taxes must be paid whether property is placed in either vehicle.  The difference is that paying taxes on an UGMA/UTMA is a much simpler prospect, and one that can be easily undertaken by a layman.  With an UGMA/UTMA, the custodian for the minor child, will be required to file a tax return on behalf of the minor child, counting the UGMA/UTMA proceeds as income to the child.  With a trust, the trustee must file a tax return for the trust itself, which is more complicated than individual tax returns.  Additionally, the trustee will face the issue of the tax implications of the type of trust they oversee- be it a simple or complex trust.  Both vehicles create tax issues that will need to be addressed by the client’s selected custodian or trustee, make sure your client is aware of this. 
SLIDE 30

Remember, as a Legal Assistance attorney, your first goal is to give the client the information they need in order to make an informed decision.  Educate clients about the two vehicles they can choose from to pay their property to their minor children.  You have the ability to create either vehicle, it is up to the client to determine which is best for their situation, and it is up to you to give them the information TO be able to decide this.
1

