Ethics Gram:  No Free Rides

O  High gas prices, congested highways, and high mileage vehicles make ride sharing very attractive.  No one likes commuting to work.  Unfortunately, accepting a free ride is a gift.  So we must consider the gifts rules before we accept any offer of transportation.  The purpose of this e-mail is not to provide ethics advice but to sensitize you to issues and should result in your contacting our office for legal advice. 

o A gift includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value. It includes services as well as gifts of training, transportation, local travel, lodgings and meals, whether provided in-kind, by purchase of a ticket, payment in advance, or reimbursement after the expense has been incurred. 5 Code of Federal Regulation (CFR)2635.203 [note - the text of these and other ethics rules can be found by contacting the SJA office or can be accessed online at http://www.dod.mil/dodgc/defense_ethics/  In any event, if you face these situations please contact us.) 

o Although many contactors and Government personnel work side by side, each has a different set of rules that guide not only their individual behavior, but also interaction between the two.  The gift rules for Government personnel fall into two categories: gifts from outside sources and gifts between Government employees.  This e-mail will discuss gifts from outside sources. 


- Outside Sources: Unless an exception applies, the general rule is two fold.  First,  DoD personnel shall not, directly or indirectly, solicit or accept a gift from a DoD prohibited source.  Additionally, DoD personnel shall not accept a gift that is given because of the employee’s official position. (5 CFR 2635 Subpart B); DoD 5500.7-R, Joint Ethics Regulation (JER).  Further, an employee can never solicit or coerce the offering of a gift, or accept a gift in return for being influenced in the performance of an official act.  Nor can an employee accept gifts so frequently that a reasonable person might think that the employee was using public office for private gain.

- Prohibited sources: All DoD contractors and their employees are prohibited sources. Prohibited sources include persons (or an organization made up of such persons) who are seeking official action by, are doing business or seeking to do business with, or are regulated by the employee's agency, or have interests that may be substantially affected by performance or nonperformance of the employee's official duties.

o   Let’s say a contractor employee wishes to join a carpool with a Government employee because they live in close proximity to one another.  Is this allowed?  Or is this a gift?  Such an arrangement is allowed if each of the participants bears their fair proportion of the expense involved.  Remember, a “gift” does not include anything for which market value is paid by the Government employee.

- Now, the sharing of personal vehicles or contractor transportation services can pose another problem for Government personnel.  It may present the appearance of preferential treatment and loss of the arms-length contractor relationship.  Be careful, use good judgment and don’t hesitate to discuss the issue with your supervisor or our office.

o  Let’s look at an example, a contractor employee offers to drive a Government employee to lunch at a restaurant ten miles off-base in his personal vehicle.  Is this ok?  The Government employee may accept the ride if it fits within the gift exception of 5 C.F.R. 2635.204(a) (the $20 exception) or pays fair market value for the ride.  However, there may be an appearance problem that requires discussion with an ethics counselor if, for example, this arrangement occurs frequently or the Government employee is making official decisions affecting the contractor.

- Reminder:  Government personnel may accept unsolicited gifts if they are not cash and are valued at or under $20 per source, per occasion.  The aggregate limit from a single source is $50 per calendar year. (5 CFR 2635.204(a))  Remember the $50 maximum applies to the contractor and aggregates all gifts from individual contractor employees who are employed by that contractor.  Consequently, a Government employee or member could not accept three $20 rides from three different contractor employees during the year if the three worked for the same contractor at the time of the gifts.

Anytime these types of issues arise, don’t hesitate to contact your ethics counselor.  Please remember that this guidance only highlights common questions, and does not cover every situation.  Contact our office to prevent inadvertently violating the ethics rules.  The call is free but the advice is invaluable.

Grace Moseley

Ethics Counselor, OSJA

kesabii.moseley@us.army.mil

(410) 278-1111

K.L. Grace Moseley

MAJ, JA

Administrative and Civil Law

Office of the Staff Judge Advocate

2201 Aberdeen Boulevard, Building 4305

Aberdeen Proving Ground, MD 21005-5001

TEL: 410-278-1111, DSN 298

