Ethics Gram:  Lets Do Lunch

o Who doesn’t like a free lunch?  And quite frankly, we all deserve a free lunch.  Unfortunately, lunch is a gift.  So we must consider the gifts rules before we accept any invitations out.  The purpose of this e-mail is not to provide ethics advice but to sensitize you to issues and should result in your contacting our office for legal advice. 

o A gift includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value. It includes services as well as gifts of training, transportation, local travel, lodgings and meals, whether provided in-kind, by purchase of a ticket, payment in advance, or reimbursement after the expense has been incurred. 5 Code of Federal Regulation (CFR)2635.203 [note - the text of these and other ethics rules can be found by contacting the SJA office or can be accessed online at http://www.dod.mil/dodgc/defense_ethics/  In any event, if you face these situations please contact us.) 

o Although many contactors and Government personnel work side by side, each has a different set of rules that guide not only their individual behavior, but also interaction between the two.  The gift rules for Government personnel fall into two categories: gifts from outside sources and gifts between Government employees.  This e-mail will discuss gifts from outside sources. 


- Outside Sources: Unless an exception applies, the general rule is two fold.  First,  DoD personnel shall not, directly or indirectly, solicit or accept a gift from a DoD prohibited source.  Additionally, DoD personnel shall not accept a gift that is given because of the employee’s official position. (5 CFR 2635 Subpart B); DoD 5500.7-R, Joint Ethics Regulation (JER).  In addition, an employee can never solicit or coerce the offering of a gift, or accept a gift in return for being influenced in the performance of an official act.  Nor can an employee accept gifts so frequently that a reasonable person might think that the employee was using public office for private gain.



 - Prohbited sources: All DoD contractors and their employees are prohibited sources. Prohibited sources include persons (or an organization made up of such persons) who are seeking official action by, are doing business or seeking to do business with, or are regulated by the employee's agency, or have interests that may be substantially affected by performance or nonperformance of the employee's official duties. 



- As a result of this rule, you can’t ask a contractor employee to “spot” you for lunch nor accept an offer without considering the gift rules.  Some items are excluded from the definition of a gift, so they may be accepted.  If the item is not excluded, then Government personnel may only accept a gift if it fits within an exception. There are a number of exceptions to the ban on gifts from outside sources.



- A Common Exception to the Gift Rules - One of the most common exceptions is the $20/$50 rule. Government personnel may accept unsolicited gifts if they are not cash and are valued at or under $20 per source, per occasion.  The aggregate limit from a single source is $50 per calendar year. (5 CFR 2635.204(a))  Remember the $50 maximum applies to the contractor and aggregates all gifts from individual contractor employees who are employed by that contractor.  Consequently, a Government employee or member could not accept three $20 lunches from three different contractor employees during the year if the three worked for the same contractor at the time of the gifts.

O ADVICE ON SOME TOUGH QUESTIONS - What do you do if you do receive a gift?  How do you dispose of the gift without violating the gift rules?  Well, you have two options. 



- If a Government employee or service member receives a gift that may not be accepted, the employee or member must either return the gift or pay the donor its market value.  That means you must immediately pay for the item, or return the gift.  Subsequent reciprocation by the Government employee does not constitute payment for the gift. (5 CFR 2635.203(b))  In other words, you cannot agree to pay the person back next time.  Consequently, accepting lunch from a contractor employee with the intent to “pay next time” is not an acceptable means to eliminate the prohibited gift.

O Remember - This is not an exhaustive list of the gift rules.  If you face a situation where you must decide whether it is appropriate to accept a gift remember two things.  One, you can always politely refuse.  And two, you can and should always contact an ethics counselor for advice.  As a general rule - if you question whether to accept, either don't accept or give us a call.  If time truly does not permit contacting us before you accept, then use your best judgment and then give us a call.  The call is free and so is the advice.
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