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MEMORANDUM OPINION
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Ecker, Judge: 

Contrary to his pleas, appellant was convicted by a panel of officers sitting as a general court-martial of rape, forcible sodomy, and adultery in violation of Articles 120, 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925 and 934 [hereafter, UCMJ].  His approved sentence included a dishonorable discharge, total forfeitures, confinement for three years, and reduction to Private E1.

Appellant’s sole assignment of error asserts that his convictions for rape and forcible sodomy are factually insufficient.  Specifically, he asserts that the evidence is insufficient to refute his claim that the alleged victim consented, or reasonably appeared to consent, to the sexual activity.  He asks this court to disapprove his conviction for rape, by dismissing that charge and specification, and to order a rehearing on sentence.  On review of the entire record and the briefs of the parties we find no merit in appellant’s claims.

FACTS

The basic facts are not in dispute.  Appellant occasionally “hung out” at the off-post apartment of Ms. H (then Lewis) and her ex-husband Private First Class (PFC) Lewis.
  Private First Class Lewis and appellant were members of the same military unit.  During this time period, Ms. H’s marriage to PFC Lewis was beginning to disintegrate due to his emotional problems.  She knew appellant as a visitor at the apartment, but there is no evidence suggesting that he was any more than an acquaintance or “a pretty good friend.”

On the evening of 5-6 June 1996, Ms. H was packing to leave her husband who was then hospitalized.  Appellant invited Ms. H to go to a local restaurant where he and PFC Grier were going to meet a couple of girls.   

Ms. H accepted the offer to go out and at the restaurant consumed several beers.  The group (including the two girls) then moved on to a local nightclub, where Ms. H consumed several mixed drinks.  At about 0100 appellant, Grier and Ms. H left the two girls to return Ms. H to her apartment.  Sometime after arriving at her apartment, Ms. H became involved sexually with appellant and Grier.  It is at this point that the prosecution and defense presentations diverge into a “he said, she said” battle over the existence of force and lack of consent.

Ms. H testified that she usually drank very little, when she drank at all, and that “alcohol affects me very quickly.”  Concerning her return to the apartment on the evening of 5-6 June, she testified that during the car ride she began to “feel the effects” of her drinking, lapsing in and out of consciousness.  The last thing she remembered before waking up the next morning was struggling to stay alert and coherent during the ride back, and seeing the apartment upon returning home.  When she did wake up, she discovered that she was on her bed, naked, with semen located on her person.  She testified to being horrified, very hurt at apparently being used by two “friends,” and deeply ashamed because she could not remember anything that happened after arriving outside her apartment building.

As a result she left the area within two days of the incident without reporting it or her suspicions to anyone prior to departing.  However, several months later, after their divorce, PFC Lewis and Ms. H were discussing a possible reconciliation.  In due course, she divulged what she believed appellant had done to her and the matter was eventually reported to military authorities. 

Ms. H never disputed involvement in the claimed sexual activity that night.  However, she steadfastly and consistently denied any recollection of events between seeing her apartment and waking up the next morning or that she consented to the sexual activity.  She stated that her deep embarrassment was due in part “Because I would not have wanted that to happen, and they did that.”  Ms. H’s sworn statements to the criminal investigators were consistent with her testimony at trial.

Private First Class Lewis, the ex-husband of Ms. H, was called as a defense witness.  He generally characterized Ms. H as being able to hold her liquor.  However, he also testified that if Ms. H consumed as much alcohol as claimed on the night in question, “she’d be at least stumbling drunk . . . maybe more,” to include even passed out, “depending on her mood.”  On this later point, he noted that on their wedding night she was in a good mood, consumed a similar amount of alcohol, got “very, very buzzed,” but recalled events from that evening the next morning, including engaging in sexual intercourse.  However, PFC Lewis did recall at least one incident where Ms. H had drunk to the point of having no recollection of her conduct.  

The evidence established that the night Ms. H was raped by appellant was the eve of her leaving PFC Lewis due to the break-up of that marriage.  The stipulated testimony of another witness indicated that Ms. H did not appear drunk as she left the club to return home. 

Appellant did not testify.  Nevertheless, through his pretrial statement to Criminal Investigation Command (CID) investigators and the cross-examination of witnesses, he characterized the incident in far different terms, asserting that Ms. H consented and fully participated in the sexual activity.

  Appellant noted that he had served as the designated driver that evening and was not intoxicated.  He stated that after arriving at the apartment, Ms. H used the bathroom at some point and threw up.  He also noted that upon proceeding into the bedroom with Grier she undressed down to her bra and panties, laid down on the mattress, and Grier laid down next to her.  Appellant assumed a seat on the floor.  

After Grier started kissing Ms. H, he motioned for appellant to join them, which appellant did.  Both soldiers then began to fondle Ms. H sexually and moved on to intimate sexual contact.  Appellant admitted to performing cunnilingus on Ms. H and sexual intercourse two times while his partner engaged in intercourse only once.  He also claimed that she performed fellatio on both of them.  Ms. H’s testimony indicated at least one, and possibly both, partners ejaculated on her. 

 Concerning Ms. H’s sobriety, appellant opined that she was “extremely intoxicated” and “pretty messed-up.”  While claiming that she appeared to know what was going on, he then described her as being “quite slow and unsure of her steps and judgment.” 

Appellant’s statement recited no express evidence of consent on Ms. H’s part.  Rather, he explained that he assumed consent merely because “she did not stop us when we started.”  (Emphasis supplied).  In fact, the sole basis for his feeling authorized to engage Ms. H in sexual acts rested solely on receiving a “go ahead sign” from his co-accused rather than any observable, affirmative act on Ms. H’s part manifesting apparent consent.  

Ultimately, appellant admitted that “no, I don’t think she could have” given consent to sexual intercourse.  The following colloquy taken from his pretrial statement fairly summarizes appellant’s position:

Q: Did you force [Ms. H] to engage in sexual intercourse?

A: No, I did not.

Q: Did you threaten her at all to engage in sexual intercourse?

A: No, I did not.

Q: Did she give consent to engage in sexual intercourse?

A: No, she did not.

Q: Was she in any state to give consent?

A: No, she was intoxicated.

Finally, appellant’s physical description of Ms. H’s condition throughout the incident was consistent with these conclusions.  More importantly, in discussing her appearance in the bedroom, he stated “She appeared as if she was extremely intoxicated and wanted to go sleep, however, it looked as if she thought the room was spinning, because she could not get both her eyes closed.”  His description of her “involvement” in the sexual acts was that of a passive, disengaged “partner.”

At the end of the question and answer portion of his CID statement, appellant stated that he did not personally think that he had raped Ms. H, but that “by the book answer of rape” he had.  Through cross-examination of the CID agent, appellant disavowed this statement as well as his prior admissions.  Instead, he characterized these responses as having been induced by the investigator’s arguably misleading definitions concerning the law of rape, especially as intoxication might bear on consent.

The military judge gave the pattern instructions concerning mistake of fact and intoxication of the victim
 as those concepts bore on the questions of actual or apparent consent on the part of Ms. H to the sexual activity alleged.  There were no objections to these instructions.

LAW

Concerning claims of factual insufficiency, our standard of review is that this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324 (C.M.A. l987).

Further, Article 66(c), UCMJ, specifies that this court “may affirm only such findings of guilty . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  The essence of this mandate is that, at the end of our review, we must be satisfied that the evidence supports the findings of the court beyond a reasonable doubt and that those findings and the sentence are just.  See United States v. Claxton, 32 M.J. 159 (C.M.A. 1992); United States v. Parker, 36 M.J.  269 (C.M.A. 1993).  Thus, within the bounds of wise judicial restraint, we are mandated to independently evaluate the evidence on the question of proof beyond a reasonable doubt and may, where necessary, substitute our judgement for that of the trial court.  United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990) (citing United States v. Martin, 20 M.J. 227 (C.M.A. 1985)), cert. denied, 479 U.S. 917 (1986); see also Weiss v. United States, 510 U.S. 163, 168 (1993); United States v. Weatherspoon, 49 M.J. 209, 213 (1998)(Effron J., concurring in part and dissenting in part)(execution of an appellate court’s function may require “substituting” its judgment, consistent with the limits of its standard of review, for that of a lower court); cf. UCMJ art. 59(a); United States v. Ginn, 47 M.J. 236 (1997)(outlining limitations upon the exercise of this “awesome, plenary, de novo” power).

The Manual for Courts-Martial, United States (1995 edition), Part IV, para. 45b(1) [hereinafter MCM, 1995] defines the offense of rape as (a) sexual intercourse (b) accomplished by force and without the consent of the victim.  In discussing lack of consent and the offense of rape, the Manual for Courts-Martial succinctly notes:

Force and lack of consent are necessary to the 

offense. . . .  The lack of consent required, however, is more than mere lack of acquiescence.  If a victim in possession of . . . her mental faculties fails to make lack of consent reasonably manifest [under the circumstances], the inference may be drawn that the victim did consent.  Consent, however, may not be inferred if . . . the victim is unable to resist because of the lack of mental or physical faculties.  In such a case there is no consent . . . .  All the surrounding circumstances are to be considered in determining whether a victim gave consent . . . .  If[,] to the accused’s knowledge the victim is of unsound mind or unconscious to an extent rendering . . . her incapable of giving consent, the act is rape.  

MCM, 1995, para. 45c(1)(b)(emphasis supplied).

ANALYSIS

After making allowances for not having seen the witnesses in person, we believe that the evidence supports Ms. H’s claim of having “blacked out.”  Her testimony was forthright and consistent; appellant’s version of events, as established in his pretrial statement was self-serving with internal inconsistencies.  In fact, it is appellant’s own words that are most telling and damning.

First, he established that he was the one person best positioned and capable of accurately perceiving and reporting on Ms. H’s mental condition that night.  His statements forthrightly admit, against his penal interest, that Ms. H was extraordinarily intoxicated and that she could not and did not, consent to sex.
  The description of Ms. H’s appearance as she lay on the mattress is graphic evidence that she had passed out.  Further, we find nothing in these statements to suggest that they were the product of mishandling by the CID agents who questioned appellant.  We believe this is exactly the conclusion reached by the members in weighing all of the competing evidence on this issue. 

Next, we consider the very nature of the excessive sexual “submission” attributed to Ms. H.  That she would voluntarily participate in such sexual activity with appellant, an individual toward whom there is no evidence she harbored sexual desire, is counter-intuitive and inconsistent with the weight of the evidence.  To the contrary, we believe that the magnitude of this sexual activity strongly corroborates her claims that she passed out, has no recollection of the events that transpired after her apartment came into view, and would not have consented to this sexual activity or any sexual activity with appellant, regardless of her state of sobriety.  Appellant’s description of a completely passive and disengaged participant is inconsistent with consent and volitional activity; it is consistent with a person unable to appreciate the nature and quality of the conduct.  

Finally, we have reviewed the instructions given by the military judge concerning victim intoxication as this issue bears upon Ms. H’s ability to consent and appellant’s claim of mistake of fact as to consent.  We believe that the phrase “or intoxicated,” in the context of the descriptive terms preceding that phrase and the totality of all the instructions given on this issue, could only be understood to address intoxication to a degree rendering legal consent impossible.  Thus, we find no error, let alone plain error, in these instructions.

The record supports our conclusion that Ms. H was intoxicated to such a degree that she could not legally consent to any of the sexual acts in which she was involved on the evening of 5-6 June.  Further, there is no basis in fact to impute any apparent consent by Ms. H to sex with appellant due to the circumstances and involvement of PFC Grier.  Accordingly, the finding of rape is factually sufficient beyond a reasonable doubt.

Having reviewed those errors personally asserted by appellant pursuant to United States v Grostefon, l2 M.J. 43l (C.M.A. l982), we also find them to be without merit.  The findings and the sentence are affirmed.

Judge SQUIRES concurs.

JOHNSTON, Senior Judge, concurring in part and dissenting in part:

There is one problem with this case.  It appears to me that no one at trial understood the relationships between volitional behavior, consent, mistake of fact as to consent, intoxication, and lack of memory.  Chief Judge Everett’s concurring comments in United States v. Baran, 22 M.J. 265, 270 (1986) are directly applicable to this case:

[The victim’s] inability to recall what happened does not signify that at the time of intercourse she was unable to give consent.  As this Court recognized long ago, alcohol may affect a person’s memory and inhibitions without depriving him of volition; and proof of amnesia does not conclusively establish that someone was unconscious or lacked mental responsibility at the time of the events they have forgotten.  [citation omitted].

Not only is it questionable that the Government has met its burden of establishing that the intercourse took place without the victim’s consent, but also it would appear that, if she did not consent, [appellant] reasonably believed that she did, and the Government’s evidence failed to disprove the mistake-of-fact defense which he asserted.

My concerns about this case are evident in several ways.  First, the government’s case failed to disprove the mistake-of-fact defense raised by the evidence.  In my view, the credible evidence points to consent, voluntary participation or at least acquiescence and lack of force.

The alleged victim, Ms. H, was separated from her husband at the time of the incident.  The incident happened on 7 June but was not reported until nearly two months later in August.  There is no question that the appellant had sex with Ms. H—the issue is whether it was consensual or whether the government failed to disprove mistake of fact as to consent.  Ms. H claims that she was so drunk after leaving the clubs that she hardly remembered anything that happened. 

Second, the military judge failed to define the law of consent and intoxication properly for the members.  The government’s case against the appellant is based almost entirely upon a statement he gave to a Criminal Investigation Command (CID) agent.  The appellant admitted that he and a co-accused had sex several times and in several different ways with Ms. H.  Instead of focusing on the facts about what occurred that evening, the CID agent who interrogated the appellant seemed to be more concerned with getting the appellant to agree with his own erroneous legal conclusions concerning consent.
  The military judge compounded this problem about the misunderstandings concerning consent and intoxication by failing to inform the members that the apparent legal conclusions contained in the statement were erroneous and misleading.


Third, the military judge instructed the members improperly to the substantial prejudice of appellant.  Although there were no objections by defense counsel, these instructional errors were so significant on the facts of this case that plain error occurred.  The instructions, in pertinent part for both rape and forcible sodomy, included the following:

When a victim is “incapable of consenting” because she is asleep, or unconscious, or intoxicated to the extent that she lacks the mental capacity to consent, then no greater force is required than that necessary to achieve penetration.

This instruction is incorrect as a matter of military law.  A person who volitionally participates in a sex act has consented, provided they are mentally capable in a generic sense, to the act even though they would not have participated but for the intoxication.  Thus, force is still required for a rape to be proven.  Additional force is not required when the victim is passed out or unconscious.  The military judge continued:

A person is capable of consenting to an act of sexual intercourse unless she is incapable of understanding the act, its motive and its possible consequences.  In deciding whether [Ms. H] had consented to the sexual intercourse, you should consider all of the evidence in the case including, but not limited to, the degree of [Ms. H’s] intoxication, if any, and/or her consciousness or unconsciousness, and/or her mental alertness, or lack thereof.

The first sentence of this instruction is the proper one for mental impairment or lack of intelligence.  It is inapplicable to intoxication as it relates to consent.  A person who is drunk may not understand the motive and possible consequences involved in participating in sex acts.  They may not, in a limited sense, “understand” the act.  But if they have innate mental capacity to understand the act, the impairment of that capacity by intoxication does not turn volitional participation into a lack of consent.  Finally the military judge instructed:  

If [Ms. H] was incapable of giving consent, and if the accused knew or had reason—excuse me—reasonable to know that [Ms. H] was incapable of giving consent because she was asleep or unconscious or intoxicated, the act of sexual intercourse was done by force and without her consent.

This instruction, less the phrase “or intoxicated” was proper.  To list “intoxicated” with “asleep” and “unconscious,” however, is plain error.  The latter two are similar descriptions of a state of mind—persons who are asleep or unconscious do not engage in volitional behavior.  Persons who are intoxicated, however, may engage in volitional behavior that they may regret, or are unable to remember.  Such conduct is consensual.


The appellant may be deserving of conviction for rape and forcible sodomy.  He should be convicted, however, only after the members have been properly instructed on the law and the government has met its burden on force and lack of consent.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� At the time of trial, the Lewis’ were divorced and he had separated from the service.


� Dep't of Army, Pam. 27-9, Military Judges' Benchbook, para. 3-45-1d notes 11-12 (30 Sept. 1996)(Victims incapable of giving consent—due to sleep, unconsciousness, or intoxication; mistake of fact to consent—completed rapes). 


� We find the dissent’s reliance on United States v. Baran, 22 M.J. 265 (C.M.A. 1986) misplaced.  In that case, the prosecutrix specifically testified that she recalled being volitionally involved in the sexual acts as she came out of an alcohol “black out.”  Nevertheless, the case was prosecuted for rape solely on the basis of lack of consent due to alcohol induced mistake of identification as to her partner.  Under these circumstances, Judge Everett’s comments, quoted by our brother, take on a completely different hue and are inapposite to this case.





	Finally, if applied to its logical conclusion, the dissent would always require the prosecution to prove the negative in such cases.  This line of reasoning would also create a strict “assumption of the risk” rule for anyone who foolishly drinks themselves into a state of oblivion.  We don’t believe this is, or should be, the state of the law concerning the intoxication of victims. 


� This is a prime example of shoddy police work that focuses on legal conclusions rather than on facts and evidence.
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