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MEMORANDUM OPINION

-----------------------------------------
MOORE, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy (two specifications), adultery (three specifications), and violating a Missouri statute for taping nude females without their consent (three specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of extortion and indecent assault,
 in violation of Articles 127 and 134, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for eleven years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence, but suspended confinement in excess of eight years for eight years.
  
Appellant argues that the military judge abused his discretion by allowing the government to introduce evidence, under Military Rule of Evidence [hereinafter Mil. R. Evid.] 413, of an uncharged sexual assault because the offenses were substantially different and the probative value of the evidence was substantially outweighed by its prejudicial impact.  We agree, but find that the error was harmless beyond a reasonable doubt.  We have also considered the remaining assignments of error and the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  However, in light of the decision in United States v. Marcum, 60 M.J. 198 (C.A.A.F. 2004), we hold that the findings of guilty of the Specifications of Charge II for violations of Article 125 (non-forcible sodomy) were unconstitutional under the facts of this case.    
THE MIL. R. EVID. 413 EVIDENCE
FACTS
Charged Offense

Specialist (SPC) H, a married soldier, and appellant, had a sexual relationship that began in mid-September 1998.  Appellant arranged a video camera in his bedroom so that he could videotape the sexual encounters with SPC H, as well as sexual encounters with two other women.  The women were unaware of the videotaping.  In January 1999, SPC H decided to end the sexual aspect of the relationship.  Appellant, however, refused to accept her decision.  For approximately one week, appellant repeatedly called SPC H and told her that she “needed to see something really big, that he had something for [her] to see.”  Finally, SPC H went to appellant’s quarters to see what he was talking about.  

When she arrived, appellant told SPC H that he wanted things to go back to the way they used to be.  He told her that he had something “really big” he wanted her to see but that she had to keep her mouth shut and not tell anyone or they would both get into trouble.  Appellant told SPC H to go into his bedroom.  When she did, appellant turned on the television and SPC H saw a videotape of the two of them engaging in sexual intercourse.  When SPC H asked appellant why he was doing this, he just shrugged his shoulders and said that he would talk to her later, and SPC H left.  


After SPC H returned to her barracks room, appellant called her.  Appellant  picked her up, and they returned to his quarters.  Appellant told SPC H to sit and watch the videotape.  She refused to watch and turned her head sideways.  Appellant forcibly turned her head toward the television.  Appellant stated that after he left for Kuwait, “accidents were going to happen and that people were going to get hurt[.]”  Appellant told SPC H that he wanted “things to go back to the way they were” and if they did not, her husband would get the videotape.  He said that if things did not “go back to the way they were then the stakes were going to get higher.”  
Appellant did not let SPC H watch the entire video, stating that certain parts were only for her husband to see.  After they watched the videotape, appellant told SPC H to take off her clothes.  When she refused, appellant told her if she did not, he would give the videotape to her husband.  He again told her that “the stakes were going to get higher.”  Specialist H complied with his request and got undressed.      
Once SPC H was nude, appellant, who was also nude, picked up the video camera and videotaped her.  He told her to stop crying and to look at the video camera.  Appellant then put the camera down and got on top of SPC H on the bed.  Appellant put his hands on SPC H’s knees and opened her legs.  Specialist H struggled to close her legs.  She had her hands on appellant’s shoulders and tried pushing him off.  Appellant took his hands off her knees, grabbed her hands, and put his legs between her legs.  Specialist H cried and told appellant that “[she] didn’t want to do this[.]”  Appellant said, “Oh, why not?  Why don’t you want to do this?  We’ve done this before.”  Appellant then took SPC H’s hands off his shoulders and held her wrists down on either side of her head.  Specialist H continued crying.  Appellant told her to stop crying, turned on the radio, and put his hand over her mouth.  Specialist H then lay still while appellant penetrated her with his penis.    
Uncharged Sexual Assault

In support of SPC H’s testimony, the government proffered the testimony of TG, a woman who claimed that appellant sexually assaulted her in June 1999, six months after SPC H alleged he raped her.  The trial counsel argued that this evidence demonstrated appellant’s “propensity” to “assault a female sexually against her will” and was therefore admissible under Mil. R. Evid. 413.
    

TG testified that appellant approached her in a night club parking lot.  Although intoxicated, she voluntarily got into a car with appellant and Mr. Samuel Franklin in order to smoke marijuana.  Once she was in the car, appellant told her the drugs were at his house.  TG said she did not want to go to his house, but appellant pulled out of the parking lot any way.  As they drove away, TG demanded that appellant stop the car to let her out.  When the car finally stopped, TG opened the door and ran.  She was tripped from behind and then kicked or hit in the face.  TG struggled to get away.  TG testified that appellant physically assaulted her.  TG asked Mr. Franklin, “Why are you doing this to me?”  He replied, “Shut up, bitch[.]”  TG lost consciousness.  When she awoke, she was lying on her back and began crying.  Mr. Franklin asked her to take off her shirt and pants, and to “spread [her] legs or he would kill [her.]”  At this point, TG put her hands on her knees, pushed her legs together, and rolled to her side.  As she rolled to the side, appellant struck her in the face with a large object rendering her unconscious.  When she regained consciousness, TG was nude.    

Doctor Gregory Tambone, a physician, examined TG.  Doctor Tambone found dirt and debris in TG’s vagina and abrasions and irritation to her vulva and vagina.  In his medical opinion, TG had been penetrated with an unknown object.  

After waiving his right to remain silent and to consult with an attorney prior to being questioned, appellant admitted to being in the car with TG but denied any physical contact with her.

The military judge made the following findings of fact and conclusions of law and denied defense counsel’s motion to exclude the evidence:  
[Appellant] is charged with the rape of [SPC H] that’s obviously within the specific meaning of M.R.E. 413 A and D, a sexual offense.  

. . . .

[T]he government’s proffered evidence . . . [while] not clear as to exactly which type of sexual offense, . . . it’s clearly a sexual assault within the meaning of M.R.E. 413. 

. . . . 

[T]he fact that the Illinois incident is six months after the charged offense . . . is not a basis for rejecting it.  


. . . .

[T]here is a relevance to show the propensity to take sexual advantage of women despite their unwillingness to participate . . . .  The credibility of [TG’s] testimony is not undercut . . . by her admitted limited direct observation.  

. . . .

[TG] is clear on the limited nature of what she can contribute to the chain of evidence here . . . .  [S]he is clear in stating her identification of the [appellant] as a person who was involved in getting her into the car and she concedes that she went voluntarily, albeit intoxicated, and she is clear on her identification of the accused as having personally and brutally beating [sic] her with something like a rock . . . .  And she is clear about her awakening nude, running for help in a sheet that she found, and being in the type of pain that one would logically connect with having been sexually violated with anal or vaginal pain . . . .  [T]he clarity of what the personal victim witness can recall is [not] the only factor because that would put a premium for sexual predators to beat all consciousness out of their victims, and if the victim couldn’t recall anything, then it would never logically be probative under M.R.E. 413 as an extrinsic collateral act.  Here, there is additional evidence from the medical Dr. T and from the crime scene to show that there was sexual violation of [TG] and there is also the [appellant’s] statement identifying himself as involved with her that night.

. . . .

[This evidence] does have probative value on the issue of whether [SPC H] consented or was forced to consent . . . .  The second way that it has considerable probative value to admit the Illinois evidence here is that it serves as a circumstantial corroboration of [SPC H] as being a victim as she apparently has claimed and is expected to claim in her testimony rather than a willing participant. 
Against considerable probative value . . .,  I am required to apply M.R.E. 403 . . . .  [T]here is not a substantial danger [that will contribute to the members[
] arriving at a verdict on an improper basis] because of the particular differences in the evidence as pointed out by the defense both in their brief and their argument, the Illinois case is substantially different . . . .  The differences in basic scenario will keep the members from being confused and distracted from the charged offense . . . .  [T]he aggregate length of time to prove the other act of sexual assault in Illinois does not appear to take even one day, or at most one day that for a crime that’s alleged of the considerable magnitude of rape, that does not seem to be an inordinate amount of time to devote to finding the truth which, after all, is supposed to be the purpose of the criminal trial.  So, on balance, I cannot say that the danger of unfair prejudice substantially outweighs the probative value.

LAW
Military Rule of Evidence 413


Military Rule of Evidence 413 provides, in part, that “[i]n a court-martial in which the accused is charged with an offense of sexual assault, evidence of the accused’s commission of one or more offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant.”  Mil. R. Evid. 413(a).  Before such evidence can be admitted, however, the military judge must determine that it is both logically and legally relevant at trial.  United States v. Bailey, 55 M.J. 38, 40 (C.A.A.F. 2001).  

Thus, even if the evidence is logically relevant under Mil. R. Evid. 401 and 402, “a military judge is required to conduct a Mil. R. Evid. 403 balancing test prior to admitting evidence . . . under Mil. R. Evid. 413.”  United States v. Green, 50 M.J. 835, 839 (Army Ct. Crim. App. 1999); see also United States v. Wright, 53 M.J. 476, 482 (C.A.A.F. 2000).  In fact, the Court of Appeals for the Armed Forces has characterized  this prerequisite as a “constitutional requirement.”  United States v. Dewrell, 55 M.J. 131, 138 (C.A.A.F. 2001) (citing United States v. Enjady, 134 F.3d 1427, 1433 (10th Cir. 1998)).  The balancing test, however, “should be applied ‘in light of the strong legislative judgment that evidence of prior sexual offenses should ordinarily be admissible[.]’”  Wright, 53 M.J. at 482 (quoting United States v. LeCompte, 131 F.3d 767, 769 (8th Cir. 1997)).   

Standard of Review


A military judge’s evidentiary rulings are reviewed for an abuse of discretion.  United States v. Gilbride, 56 M.J. 428, 430 (C.A.A.F. 2002) (citing United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995)); Dewrell, 55 M.J. at 137; Wright, 53 M.J. at 483.  We apply a clearly erroneous standard to review the military judge’s findings of fact and a de novo standard to review conclusions of law.  Ayala, 43 M.J. at 298.  Thus, on a mixed question of law and fact, “a military judge abuses his discretion if his findings of fact are clearly erroneous or his conclusions of law are incorrect.”  Id.  

DISCUSSION

We find that the military judge abused his discretion by allowing the government to introduce the Mil. R. Evid. 413 evidence because the probative value of the evidence was substantially outweighed by the danger of unfair prejudice.  

In conducting the required balancing test under Mil. R. Evid. 403, the military judge stated that the evidence of the assault on TG had “considerable probative value” with regard to whether SPC H consented to sexual intercourse with the accused.
  The military judge then discussed the prejudicial impact of the evidence by analyzing two factors;
 “whether the evidence will contribute to the members arriving at a verdict on an improper basis” and “whether it will be time consuming.”  Because the military judge found that the two offenses were “substantially different” and the evidence of the assault on TG would take “at most one day” to prove, he ruled that the evidence was admissible.

In the Mil. R. Evid. 413 context, the Court of Appeals for the Armed Forces has “set out non-exclusive factors to be included in any balancing test.”  Bailey, 55 M.J. at 40-41; Wright, 53 M.J. at 482.  These include “temporal proximity,” “similarity to the event charged,” “frequency of the acts,” “the presence or lack of intervening circumstances,” “the relationship between the parties,” “strength of proof of the act,” “time needed for proof of the prior act,” “distraction to the factfinder,” “potential for less prejudicial evidence,” and the “probative weight of the evidence.”  Id. at 41.  The military judge failed to properly analyze the evidence in light of these factors.  Applying the Wright and Bailey factors, we hold that the evidence should not have been admitted.    

As the military judge acknowledged, the evidence regarding TG was “substantially different” from the charged offense.  TG alleged that appellant, acting in conjunction with another man, picked her up by offering to give her marijuana.  TG claimed that she was driven away against her will.  When the car stopped, she ran, was chased down, and forced to the ground.  She testified that she was kicked and hit in the face and that appellant struck her in the face with a large object, rendering her unconscious.  She regained consciousness on the side of a road, naked and bleeding.  Dirt and debris were found in her vagina, indicating penetration with a foreign object.  She was unable to specify whether appellant or his co-conspirator actually perpetrated the sexual assault.

The only similarity these events had to the charged offense is that they both involved a sexual assault.  In contrast to the assault on TG, appellant acted alone in committing the assault on SPC H.  The assault did not occur outside in a remote area as in TG’s case, but in appellant’s barracks room.  While SPC H said appellant forced her to have sex with him against her will, she did not allege appellant beat her or inflicted any pain.  She testified that appellant never hit her.  After the assault, Specialist H was not left unconscious and bleeding, but drove with appellant while he got something to eat.  When they returned to his room, appellant called her a cab so she could leave.  Specialist H did not seek medical treatment.    

Furthermore, the relationship between the parties was entirely different.  TG had never met appellant before she agreed to get into his car.  She was just someone whom he approached in the parking lot of a night club.  Appellant did know SPC H and, in fact, the two had had a prior consensual sexual relationship.

Given these disparate facts, the probative weight of the evidence was extremely low.  The evidence showed only two “substantially different” sexual assaults with virtually no facts in common.
  The danger of unfair prejudice, however, was considerable.  The Mil. R. Evid. 413 evidence concerned a vicious, violent attack on a stranger who was left unconscious and bleeding on the side of a road.  TG testified that she was beaten so brutally that her eyes were swollen shut and her eyes had to be pried open to remove her contacts.  Compounding the prejudicial impact was the fact that the military judge not only allowed the government to present TG’s testimony, but also pictures of the severe injuries she sustained in the attack.  As a result, we find that the probative value of the evidence was substantially outweighed by the danger of unfair prejudice and the evidence should not have been admitted.
 

  
However, the erroneous admission of this evidence was clearly harmless beyond a reasonable doubt in light of the overwhelming evidence of appellant’s guilt introduced by the government.  See generally United States v. Grijalva, 55 M.J. 223, 228 (C.A.A.F. 2001) (stating that “[w]hen there has been an error of constitutional dimension, this Court may not affirm unless it is satisfied that the error was harmless beyond a reasonable doubt”); Art. 59(a), UCMJ.  Specialist H provided detailed and compelling testimony regarding the alleged sexual assault.  The government corroborated her testimony with the video she alleged appellant took of her after appellant forced her to undress.  Moreover, we note that appellant was acquitted of the charged offense of rape and convicted of the lesser-included offense of indecent assault.  Thus, we are convinced that the military judge was not improperly influenced by the erroneously admitted evidence. 

ARTICLE 125

FACTS
Appellant pled guilty to, and was convicted of, two specifications of consensual sodomy.  During the providence inquiry, appellant testified under oath about the facts and circumstances of the alleged offenses.
  Appellant explained that the conduct alleged in Specification 1 of Charge II occurred in appellant’s barracks room with appellant’s girlfriend, a single soldier working in a different unit.  

Appellant said that the conduct alleged in Specification 2 of Charge II also occurred in his barracks room with another soldier, SPC DM.  Specialist DM had no duty connection to appellant and was married to a civilian.  Appellant shared his barracks room with another soldier, but only appellant and SPC DM were present at the time and appellant locked the door so no one else could enter.  At some time while they were in the room, appellant also turned on a video recorder, without SPC DM’s knowledge.  
LAW


In Lawrence v. Texas, 539 U.S. 558, 572 (2003), the Supreme Court  recognized “an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.”  The Court stated, “It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.”  Id. at 578.  The Court held that two adults who engage in completely consensual sexual behavior are “entitled to respect for their private lives.  The State cannot demean their existence or control their destiny by making their private sexual conduct a crime.  Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without the intervention of the government.”  Id.

In United States v. Marcum, the Court of Appeals for the Armed Forces applied the Lawrence constitutional analysis to the military context where a soldier was convicted of “non-forcible sodomy” in violation of Article 125, UCMJ.  60 M.J. 198 (C.A.A.F. 2004).  The Court stated, “In the military setting, . . . an understanding of military culture and mission cautions against sweeping constitutional pronouncements that may not account for the nuance of military life.”  Id. at 206.  Consequently, the Court reasoned that a “contextual, as applied analysis, rather than facial review” of Article 125 was necessary to review convictions for non-forcible sodomy, particularly in the military environment.  Id. at 205.  Therefore, the correct question when reviewing such a conviction is “whether Article 125 [was] constitutional as applied to Appellant’s conduct.”  Id. at 206.  
The Court outlined the following three-prong test for determining whether such a conviction is constitutional in a given case:

First, was the conduct that the accused was found guilty of committing of a nature to bring it within the liberty interest identified by the Supreme Court [in Lawrence]?  Second, did the conduct encompass any behavior or factors identified by the Supreme Court as outside the analysis in Lawrence?  539 U.S. at 578.  Third, are there additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest?

Id. at 206-207; see also United States v. Stirewalt, __ M.J. __ (C.A.A.F. 2004).
DISCUSSION


The facts of this case demonstrate that Article 125 was unconstitutionally applied to appellant.  First, the offenses alleged in both specifications of Charge II each occurred between two consenting adults in the privacy of a barracks room.  Nothing in the providence inquiry indicates that anyone other than appellant and his respective partner were present or even knew of the charged acts.
  This conduct is squarely within the liberty interest identified in Lawrence and discussed in Marcum.  


Second, the conduct did not “encompass any behavior or factors identified by the Supreme Court as outside the analysis in Lawrence.”  See Marcum, 60 M.J. at 206-207.  The conduct did not involve a minor.  See Lawrence, 539 U.S. at 578.  It did not involve public conduct or prostitution.  Id.  It did not involve “persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.”  Id.
Finally, there are no “additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest.”  Marcum, 60 M.J. at 207.  In each instance, the conduct was between two soldiers of equivalent rank.  Appellant exerted no supervisory control over either of his partners.  In fact, there was no duty connection discussed between any of the soldiers.  There were no facts admitted by appellant during the providence inquiry which demonstrated any military necessity to circumscribe appellant’s liberty interest in engaging in private, consensual behavior with another adult.  
Accordingly, the findings of guilty of Specifications 1 and 2 of Charge II and Charge II are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for ten years and six months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant will be credited with 150 days of confinement credit.

Senior Judge MERCK and Judge JOHNSON concur.





FOR THE COURT:






MALCOLM H. SQUIRES, JR






Clerk of Court 
� Appellant was charged with rape, in violation of Article 120, UCMJ.  





� After appellant’s court-martial, he was placed in civilian pretrial confinement for  charges relating to an uncharged sexual assault.  See supra pp. 3-4.  Appellant was ultimately acquitted of those offenses.  Appellant avers that he is therefore entitled to confinement credit for the time he spent in civilian pretrial confinement after his court-martial.  We agree and will order that appellant be credited with 150 days of confinement credit, against his sentence to confinement.  See Rule for Courts-Martial 1113 (d)(2)(A)(ii).


� Where an accused is charged with an offense of sexual assault, Mil. R. Evid. 413 permits the government to introduce “evidence of the accused’s commission of one or more offenses of sexual assault . . .  for its bearing on any matter to which it is relevant.”  


� Appellant initially elected to be tried by a court-martial panel composed of at least one-third enlisted members.  Subsequent to the military judge’s ruling admitting the evidence pursuant to Mil. R. Evid. 413, appellant requested to be tried by military judge alone.


� The military judge said that the second way the evidence had “considerable probative value” was that “it serves as a circumstantial corroboration of [SPC H] as being a victim as she apparently has claimed and is expected to claim in her testimony rather than a willing participant.”  In our view, this is simply another way of saying the evidence was relevant to show lack of consent by SPC H.





� The military judge initially said that three factors should be analyzed, but only articulated two on the record.





� Appellant was acquitted of these offenses in a civilian trial.


� If this was enough to gain admissibility, there would be no need for further analysis in any case where an accused is charged with a sexual assault and the government seeks to introduce evidence of another sexual assault to prove propensity under Mil. R. Evid. 413.  Under the military judge’s analysis, the fact that both offenses were alleged to be nonconsensual would be sufficient to satisfy Mil. R. Evid. 413.  Clearly, a proper application of the Mil. R. Evid. 403 balancing test requires more.  





� Appellant also alleges that the military judge erred by allowing the government to introduce the evidence because the uncharged assault occurred after the military offenses for which he was being court-martialed.  We disagree.  In Wright, 53 M.J. 476, the Court of Appeals for the Armed Forces analyzed the admissibility of an uncharged sexual assault which occurred after the charged offense.  While the majority of the Court did not specifically discuss this issue, a majority of the judges affirmed the military judge’s decision to admit the evidence.  Id; but see Wright, 53 M.J. at 486-87 (Sullivan, J., concurring in part and in the result) (stating that “evidence of conduct that occurs after the charged offense but before the trial is objectionable under Mil. R. Evid. 403,” but no plain error); (Gierke, J., concurring in part and dissenting in part) (concluding that “Rule 413 does not authorize admission of evidence of sexual offenses committed after the charged offense”).  


� Appellant held the rank of Specialist (E4) at the time of each sodomy offense.


� While appellant also admitted to videotaping the acts between himself and SPC DM, there is nothing in the providence inquiry to indicate that the videotape was shown to others.  Furthermore, appellant was separately convicted in Specification 6 of Charge IV of videotaping SPC DM without her knowledge. 
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