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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


In mixed pleas, appellant was convicted of maltreatment, carnal knowledge, and assault consummated by a battery in violation of Articles 93, 120, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 893, 920, and 928 [hereinafter UCMJ].  The convening authority approved Staff Sergeant Johnson’s adjudged sentence to a bad-conduct discharge, confinement for five years, forfeiture of $874.00 pay per month for 60 months, and reduction to Private (E1).  Before this court, appellant attacks his convictions for maltreating and assaulting a fellow soldier and band member.


Relying on United States v. Johnson, 45 M.J. 543 (Army Ct. Crim. App. 1997), appellant argues that his conviction for maltreatment must fall because:  (a) Specialist (SPC) C was not subject to his orders; (b) his conduct did not influence, offer to influence, or threaten SPC C’s career; and (c) his conduct did not amount to sexual harassment.  Based on our review, we conclude that appellant’s maltreatment conviction cannot be sustained.


Appellant was a noncommissioned officer (NCO) with nearly twenty years of active duty service.  The victim in question was a specialist.  While she was not in his formal chain of command, the evidence clearly shows that she was subject to his orders and was required to obey them.  “‘Any person subject to his orders’ means not only those persons under the direct or immediate command of the accused but extends to all persons, subject to the code or not, who by reason of some duty are required to obey the lawful orders of the accused, regardless whether the accused is in the direct chain of command over the person.”  Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 17c(1)[hereinafter MCM, 1995].  Appellant’s contention that his conduct in no way influenced or threatened SPC C’s career may be true.  However, based on the Manual provision cited above, his contention is irrelevant on the issue of his guilt for maltreatment.


While SPC C was clearly subject to appellant’s orders, we nevertheless find, on the facts of this case and under the theory which it was prosecuted, his remarks to his subordinate that “he would have the time of his life if he spent one weekend with her,” and “that if she were ever in his bed, he would not kick her out,” do not constitute a violation of Article 93, UCMJ.


Maltreatment is a general intent crime.  United States v. Piatt, 17 M.J. 442 (C.M.A. 1984).  Its elements are, “(1) that a certain person was subject to the orders of the accused; and (2) that the accused was cruel toward, or oppressed, or maltreated that person.”  MCM, 1995, Part IV, para 17b.  The maltreatment “must be measured by an objective standard.”  MCM, 1995, Part IV, para. 17c(2).  It occurs when the fact finder determines that the treatment results in physical or mental pain or suffering and is abusive or otherwise unwarranted, unjustified and unnecessary for a lawful purpose.  United States v. Hanson, 30 M.J. 1198 (A.F.C.M.R. 1990), aff’d, 32 M.J. 309 (C.M.A. 1991).  In determining whether that objective standard has been violated, we must examine all the facts surrounding the purported maltreatment.  United States v. Garcia, 43 M.J. 686 (A.F. Ct. Crim. App. 1995).  Viewed objectively, in the context in which they were made, we find appellant’s comments do not rise to the level of criminal offenses. 


In two additional, related assignments of error, appellant attacks his conviction for assault consummated by a battery.  He maintains that SPC C consented to his hugging her and rubbing her back, and the victim’s conduct gave him the mistaken belief that she did consent to the contact.  The evidence shows otherwise. 


Specialist C testified that appellant’s back massages “made her feel uncomfortable.”  She shrugged her shoulders and wriggled to manifest her discomfort and dislike of appellant’s actions.  A failure to verbally protest, and thus draw attention to oneself, when the assault takes place in an open administrative office, does not equate to consent.  See generally United States v. Bonano-Torres, 29 M.J. 845 (A.C.M.R. 1989).  Similarly, SPC C’s failure to confront appellant and verbalize that his improper touching bothered her could not have raised an honest and reasonable belief in the mind of this experienced NCO that SPC C consented to his advances.


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 1 of Charge I is set aside and that specification and Charge I are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 

SQUIRES, Judge (concurring)


This court-martial represents a perfect example of what can occur when an accuser (most likely upon advice from a judge advocate) takes one crime (maltreatment), and creates multiple charges and specifications for unknown reasons.  Said differently, this case represents a textbook example of how not to prosecute maltreatment that manifests itself in the form of sexual harassment.


The evidence shows appellant to be a sexual predator who, inter alia, embarked on a campaign of unwarranted sexually suggestive remarks and physically assaultive overtures in hopes of engaging a subordinate, Specialist C, in a romantic adventure.  Instead of charging appellant’s entire course of conduct as a violation of Article 93, Uniform Code of Military Justice, 10 U.S.C. § 893 [hereinafter UCMJ], the accuser elected to charge the improper touching as an indecent assault under Article 134, UCMJ, and the verbal misbehavior as maltreatment under Article 93, UCMJ.  If this was done to enhance the maximum punishment, it was not only improper, but has now justifiably backfired in the government’s face.


As our superior court has recently remarked, “When the Government makes speech a crime, the judges on appeal must use an exacting ruler.”  United States v. Brinson, ___ M.J. ___ (Sept. 30, 1998).  While a superior officer or noncommissioned officer who uses his or her position to induce subordinate soldiers to commit unwanted sexual acts is guilty of maltreatment, we cannot look at the appellant’s verbal innuendoes in a vacuum.  See United States v. Rutko, 36 M.J. 798 (A.C.M.R. 1993).  We cannot use appellant’s conviction for assault consummated by a battery in this case to support the maltreatment charge and specification when no physically assaultive behavior was alleged.  See United States v. Palacios, 37 M.J. 366, 368-69 (C.M.A. 1993).  Since the evidence shows that the two remarks for which appellant was convicted under Article 93, UCMJ, standing alone, do not constitute maltreatment, I join in the decision to dismiss that charge and specification, affirm the remaining findings of guilt, and affirm the approved sentence. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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