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MERCK, Senior Judge:

An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of drunken operation of a vehicle, murder while engaged in an act inherently dangerous to another, and assault upon a person in the execution of law enforcement duties (two specifications), in violation of Articles 111, 118, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 918, and 928 [hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge, confinement for life with the eligibility for parole, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  The convening authority approved only twelve years of the adjudged sentence to confinement and the remainder of the sentence as adjudged.
  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  We heard oral argument on 16 November 2005.  Appellant asserts, inter alia, that his conviction of murder while engaged in an act inherently dangerous to another is both legally and factually insufficient.  We agree that the evidence of record is factually insufficient to support appellant’s murder conviction under Article 118(3), UCMJ.  Accordingly, we will grant appropriate relief in our decretal paragraph.

FACTS


Appellant was a twenty-one-year-old soldier stationed in Germany.  He received counseling from Doctor Luther Johanson at Landstuhl Regional Medical Center from 24 August 2000 until 6 October 2000.  Doctor Johanson told appellant that he was at risk for drinking excessively because of his alcohol dependence and that this behavior could lead to relationship, health, emotional, and legal problems.  In October and November 2000, appellant was also given specific orders by his commander, Captain (CPT) Brundidge, not to drink alcohol.  Captain Brundidge advised appellant that his drinking would eventually lead to him hurting himself or someone else.   Appellant also met with another counselor approximately ten times, ending 12 June 2001.  On at least one of these occasions, the counselor advised appellant that if he continued to drink, it would lead to appellant losing control and exhibiting aggressive behavior.

Appellant, Private (PVT) Grover Ortiz, and their girlfriends, Jeannette Deweez and Rosa Baumgart joined a tour group in Berlin for the weekend beginning 30 June 2001.  The tour package included hotel accommodations, admission to a dance club, and bus transportation.  Before appellant left for Berlin, CPT Brundidge reiterated the “no drinking” order.  On 30 June 2001, appellant and his friends drove from Baumholder to Berlin in appellant’s Mercedes rental car.

They arrived at their hotel in Berlin at about 2000 hours.  After checking in and getting ready to go to the dance club, they left the room intending to board the bus, but it had already left.  Private Ortiz drove them to the club in the Mercedes rental car, arriving at approximately midnight.  While in the club, witnesses testified that appellant drank a tequila shot from a glass that was from three to five inches tall, possibly “a beer or something,” and some amount of champagne from a bottle he shared with PVT Ortiz.  

Appellant and his three friends departed the club between 0330 and 0400 on 1 July 2001.  Appellant was upset because he thought PVT Ortiz was flirting with Ms. Deweez.  Private Ortiz and his girlfriend got on the bus to go home.  Appellant and Ms. Deweez got in appellant’s rental vehicle to talk privately.

Appellant and Ms. Deweez sat in the Mercedes for approximately twenty minutes, talking and arguing.  Ms. Deweez obtained possession of the car keys while in the car, but appellant “somehow got the keys” back.  Appellant and Ms. Deweez then got out of the vehicle and talked outside the car.  Appellant got back in the Mercedes.  Ms. Deweez knocked on the window and attempted to open the car door, but it was locked.  She told appellant not to drive, but he did not listen.  Ms. Deweez testified that after appellant “took off” in the car, she got on the bus and said an accident was about to happen.  According to the driver of the tour bus, the wheels on appellant’s car “squeaked” as he drove around a vehicle parked in the parking area and drove down the street towards an intersection.


As appellant sped away from the club, a red BMW was stopped at the same intersection appellant was approaching, waiting for the red traffic signal to turn green.  Inside the BMW were three German nationals.  The light changed and the BMW had the green light and the right of way.  At approximately 0450, the BMW entered the intersection from the west at the precise moment appellant approached from the south.  Appellant was driving approximately eighty kilometers (fifty miles)
 per hour in a fifty kilometer (thirty miles) per hour zone and entered the intersection against the red light.  Appellant’s vehicle crashed head-on with the middle of the BMW’s passenger side.  


The driver of the tour bus was standing in front of the club with the bus and witnessed the collision.  He drove the bus closer to the intersection.  By this time, appellant was out of his vehicle and appeared to be in shock.  The bus driver took appellant by the arm and put him on the bus.  

Fire and ambulance personnel arrived at the scene.  Appellant reported no serious injuries and the fire and ambulance personnel focused their attention on the occupants of the BMW.  The German police arrived at the scene approximately twenty minutes later.  As the police approached appellant, he was in a “trance-like” condition and moved back from the officers.  Appellant calmed down somewhat and a police officer attempted to escort him to the ambulance.  Appellant tried to get away, the officer grabbed him, and appellant suddenly began to “lash out.”  When they took him to the ground to subdue him, appellant bit the hand of one police officer and struck the cheekbone of another.  Appellant was placed in handcuffs and eventually calmed down.   

Appellant was transported by ambulance from the scene of the collision to the hospital.  At about 1000, a doctor drew appellant’s blood, which was then tested to determine its alcohol content.  The result was 1.35 milligrams of alcohol per milliliter.
  A government expert in blood alcohol testing and analysis opined at trial that, based on this result, it was impossible for appellant’s blood alcohol level to have been below 1.0 milligrams of alcohol per milliliter at the time of the accident.  

Of those traveling in the red BMW, one passenger died as the result of the injuries he sustained in the collision.  Another passenger sustained severe cranial cerebral injuries and remained comatose for fourteen days.  The driver of the BMW survived, but was unable to recall anything that occurred from the time he entered the intersection until later that day in the hospital.  


Michael Wilde, one of the police officers at the scene, talked with appellant at the hospital.  Appellant told Officer Wilde that he had seen a red light.  Officer Wilde testified that he asked appellant in English, “What do you see when the car cross the road?”  Appellant answered, “Red light.”  Officer Wilde did not attempt to clarify appellant’s answer because appellant started to get sleepy and his answers became unclear.


The court-martial panel convicted appellant of murder in violation of Article 118, UCMJ.  After completion of the trial, the military judge submitted a memorandum to the convening authority indicating that he did not believe the evidence was sufficient to sustain appellant’s conviction for a violation of Article 118(3), UCMJ.  The military judge stated that he believed the evidence only supported a conviction for involuntary manslaughter in violation of Article 119, UCMJ.

LAW

The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the [reviewing court] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J.324, 325 (C.M.A. 1987).  In conducting such a review:

[A] Court of Criminal Appeals is required to conduct a 

de novo review of the entire record of a trial, which includes the evidence presented by the parties and the findings of guilt.  Such a review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.

United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  


Article 118(3), UCMJ, does not require a specific intent to kill, but prohibits the unlawful killing of a human being when the accused “is engaged in an act that is inherently dangerous to another and evinces a wanton disregard of human life.”  The Manual for Courts-Martial describe the elements of this offense as follows:

a.  That a certain named or described person is dead;

b.  That the death resulted from the intentional act of the accused;

c.  That this act was inherently dangerous to another and showed a wanton disregard for human life;

d.  That the accused knew that death or great bodily harm was a probable consequence of the act; and

e.  That the killing was unlawful.

Manual for Courts-Martial, United States, 2000 ed.
 [hereinafter MCM], Part IV, para. 43b(3).  Wanton disregard of human life “is characterized by heedlessness of the probable consequences of the act . . . or indifference to the likelihood of death or great bodily harm.”  MCM, Part IV, para. 43c(4)(a).  Specifically, the evidence must reflect that the accused knew “that death or great bodily harm was a probable consequence of the inherently dangerous act.”  MCM, Part IV, para. 43c(4)(b); United States v. McMonagle, 38 M.J. 53, 60 (C.M.A. 1993); United States v. Looney, 48 M.J. 681, 686 (Army Ct. Crim. App. 1998).    

In contrast, “[a]ny person . . . who, without an intent to kill or inflict great bodily harm, unlawfully kills a human being . . . by culpable negligence” is guilty of involuntary manslaughter.  UCMJ art. 119.  The MCM lists the elements for this offense as follows:

(1)  That a certain named or described person is dead;

(2)  That the death resulted from the act or omission of the accused;

(3)  That the killing was unlawful; and

(4)  That this act or omission of the accused constituted culpable negligence.

MCM, Part IV, para. 44b(2).  Culpable negligence is:

a negligent act or omission accompanied by a culpable disregard for the foreseeable consequences to others of that act or omission.  Thus, the basis of a charge of involuntary manslaughter may be a negligent act or omission which, when viewed in the light of human experience, might foreseeably result in the death of another, even though death would not necessarily be a natural and probable consequence of the act or omission.
Id. at para. 44c(2)(a)(i).

DISCUSSION

In this case, the act that caused the victim’s death was appellant’s speeding through a red light at a major intersection while intoxicated.
  We have no doubt that this conduct amounted to an act “inherently dangerous to another.”  The issue is whether appellant’s acts evinced a wanton disregard of human life and specifically, whether appellant knew that death or great bodily harm was a probable consequence of his acts.  

We are convinced that it was foreseeable to a reasonable person that death or great bodily harm to another was a possible result of appellant’s dangerous actions.  See MCM, Part IV, para. 44c(2)(a)(i) (defining culpable negligence).  However, to obtain a conviction under Article 118(3), UCMJ, the government must prove that appellant knew that death or great bodily harm was a probable consequence of his act.  In other words, objective foreseeability of possible death or great bodily harm is not sufficient to sustain a conviction for murder by an inherently dangerous act.  Compare MCM, Part IV, para. 43b(3) with para. 44c(2)(a)(i).      


Not every inherently dangerous act necessarily evinces a wanton disregard for human life.  See generally United States v. Judd, 10 U.S.C.M.A. 113, 118, 27 C.M.R. 187, 192 (1959) (stating that malice as required by Article 118(3), UCMJ, could not be found “simply from the fact that the [victim] was shot and killed, but it could be inferred from all the facts and circumstances surrounding [the incident]”).  The key to establishing wanton disregard of human life is appellant’s knowledge of the risk his conduct posed under the circumstances.  Thus, in this case, we must focus not just on the dangerous nature of speeding through the red light,
 but on what appellant knew about the circumstances surrounding that act.  Based on the evidence presented at trial, we conclude that appellant knew that he was traveling in excess of the speed limit, that he was about to cross a major intersection against the red light, and that he had been drinking alcohol earlier that morning.
  These facts, without more, are not sufficient to convince us beyond a reasonable doubt that appellant subjectively knew that death or great bodily harm was a probable result of his act.  

There were several ways in which circumstantial evidence could have been used to prove that appellant’s conduct evinced a wanton disregard of human life.  For example, if appellant had undertaken the same act during busy rush hour traffic, where cars were constantly going through the intersection, we would have no trouble finding that he knew that death or great bodily harm was a probable result.  How-ever, the collision took place around 0450 in the morning.  The evidence was that it was a “major” street, but the government presented little evidence about the nature of the area:  whether it was business or residential; highly trafficked or deserted at that hour in the morning.  There was only evidence of a total of four vehicles moving near the intersection around the time of the accident:  appellant’s car, the car in which the victim was riding, the tour bus, and another car in which Nicole Lorenz, who testified for the defense, was riding.  Ms. Lorenz stated that she saw only the two vehicles involved in the crash there that morning and that she did not remember seeing any other vehicles near the scene except for the bus.


On the other hand, even if the intersection was otherwise deserted, appellant’s action would have evinced a wanton disregard of human life if he knew the other car was about to enter the intersection and he sped through the red light any way.  However, we are unable to make such a conclusion based on the evidence presented at trial.  The driver of the BMW testified that he drove to the intersection and had to stop because the light was red.  However, the government did not present sufficient evidence for us to determine whether the other car would have been visible to appellant as he drove to the intersection.  Nicole Lorenz testified that it was “drizzling” and that it was just starting to turn daylight.  There was no testimony about any streetlights or any other lighting in the area, and the driver of the BMW did not testify as to whether his headlights were turned on, which would have made his car more visible to appellant in the early morning light.  
None of the other witnesses at the scene testified that they saw another car before appellant entered the intersection.  The driver of the tour bus testified that he saw appellant drive away from the club, saw him drive toward the intersection with the red light and saw the vehicles collide.  Significantly, however, he testified that as he watched appellant approach the red light he thought, “hopefully nobody is coming and there won’t be an accident,” clearly implying that he did not see another car until the cars entered the intersection.  


The government likens the facts of this case to those in United States v. Vandenack, 15 M.J. 230 (C.M.A. 1983), in which our superior court upheld a conviction for murder by engaging in an inherently dangerous act when the accused sped through a red light and killed the driver of another vehicle.  However, several facts make that case distinguishable from appellant’s case.  First and foremost, Vandenack was a guilty plea where the accused admitted that his conduct evinced a wanton disregard of human life.  Additionally, the facts in Vandenack supporting appellant’s admission were far different than those in the present case:

[After running through a red light and hitting a car], [w]hile proceeding at [a] high rate of speed in a northerly direction, appellant ran through at least three more red traffic lights and, at times, drove on the wrong side of the road.  As he approached the intersection . . ., another car was in the middle of that intersection . . . waiting to turn left into appellant’s street to go south.  This other automobile was proceeding with a green traffic signal, and appellant faced yet another red light.  While Vandenack never stated during the providence inquiry that he actually saw the other car, there was daylight at the time; the weather was good; and the car was sitting in the middle of the intersection while awaiting an opportunity to turn.  Appellant did say he saw this red light.  Nonetheless, he purposely speeded through the intersection and crashed into the side of the other car . . . .  At least five or six other cars were near the same intersection at the time.

Id. at 231 (footnote omitted).  Such facts present a solid base of circumstantial evidence on which to conclude that the accused in that case knew that death or great bodily harm was a probable consequence of going through the red light.  When an accused knowingly goes through a red light and “barrels” into “a clearly visible automobile sitting directly in the path of his on-charging vehicle,” he has undoubtedly demonstrated a wanton disregard of human life to support a conviction for unpremeditated murder.  Id. at 234.  We do not have such evidence in this case and, as such, we do not find that Vandenack supports the government’s position.  

Because we are not convinced beyond a reasonable doubt that appellant possessed subjective knowledge that death or great bodily harm was a probable consequence of his actions, we conclude that the evidence is factually insufficient to support appellant’s conviction for murder in violation of Article 118(3), UCMJ.
  We are satisfied, however, that the evidence establishes beyond a reasonable doubt that the victim’s death resulted from appellant’s culpable negligence.  As such, we will affirm the lesser included offense of involuntary manslaughter in violation of Article 119, UCMJ.  

To properly reassess the sentence in this case, we must “assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986) (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  This means that we must determine that, absent the erroneous finding of guilty of murder, appellant would have received a sentence of at least a certain severity for the amended findings.  See id.  Under the facts of this case, we “cannot reliably determine what sentence would have been imposed at the trial level,” absent the erroneous findings of guilty.  See id. at 307.

DECISION

The court affirms only so much of the finding of guilty of the Specification of Charge III as follows:

In that Specialist Deandre L. Walton, U.S. Army, did, at or near Berlin, Germany, on or about 1 July 2001, by culpable negligence, unlawfully kill Marcel Passlack by means of hitting him with a car in violation of Article 119(2), UCMJ.

The remaining findings of guilty are affirmed.   The sentence is set aside.  The same or a different convening authority may order a rehearing on the sentence.


Judge JOHNSON and Judge OLMSCHEID concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The record does not contain a copy of the reprimand approved by the convening authority.  While the government does not oppose the defense request for disapproval of the reprimand, the issue is moot in light of our disposition of appellant’s case.





� This speed was estimated after the collision by an accident reconstructionist.





� Using the standard defined in the UCMJ, this result would translate to .135 grams per 100 milliliters.  See UCMJ art. 111(b)(3).





� All MCM provisions referenced in this opinion remain unchanged in the 2005 edition of the MCM.





� Appellant was charged with murder in violation of Article 118, UCMJ, “by means of hitting [the victim] with a car.”  The military judge instructed the panel members that the inherently dangerous acts alleged were “driving a Mercedes automobile while intoxicated, speeding and going through a red light, then hitting [the victim] with it.”





� In this respect, it is important to focus on the act that actually caused the death in this case and whether appellant knew death or great bodily harm was a probable result of that act.  The government argues that “appellant was repeatedly placed on notice of his behavior when he drinks” and that these warnings “gave appellant ample notice of the dangerousness of his conduct.”  While appellant’s act of drinking was an attendant circumstance that increased the dangerousness of his conduct by affecting his ability to react to other cars on the road, the drinking itself was not what caused the victim’s death.  Our analysis would change very little had appellant committed the same act without taking a sip of alcohol because speeding through a major intersection against a red light is an inherently dangerous act whether done sober or drunk.  Thus, warnings about appellant’s “aggressive behavior” when he drinks were not sufficient to put him on notice that death was a probable consequence of his act of speeding through that particular red light at that particular time.





� While appellant’s level of intoxication is relevant to determining the degree of risk posed by appellant’s conduct, voluntary intoxication “cannot operate to negate that knowledge of probable consequences which is required for conviction under Article 118.”  United States v. Stokes, 6 U.S.C.M.A. 65, 19 C.M.R. 191 (1955); see also MCM, Part IV, para. 43c(2)(c).


� Our conclusions should not be interpreted to establish any per se requirement for evidence that must be presented to establish the element of wanton disregard for human life in a vehicular homicide case.  Each case must be decided based on its own unique facts.  
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