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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
CHIARELLA, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of possession of child pornography, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Thereafter, the panel sentenced appellant to a bad-conduct discharge, confinement for eighteen (18) months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved the sentence as adjudged and credited appellant with ten (10) days of confinement against his sentence to confinement.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant alleges the military judge erred to his substantial prejudice by denying the defense counsel’s request for expert assistance in the field of police interrogations and the coercion of false confessions, thereby denying appellant a fair trial.  In light thereof, appellant requests the Court dismiss the Charge and Specification or, alternatively, disapprove the findings and sentence and remand the case for further proceedings.  
We have examined the record of trial, appellant’s assignment of error, and the Government’s response.  We conclude the military judge did not commit prejudicial error and affirm the findings and sentence. 

FACTS

Appellant was a soldier assigned to B Company, 4th Battalion, 31st Infantry, 2d Brigade Combat Team, Fort Drum, New York.  On the evening of 2 August 2006, Private First Class (PFC) Richard Bauldwin found suspected child pornography on appellant’s laptop computer.  Private First Class Bauldwin immediately reported what he had observed to Staff Sergeant Brook Bailey, the charge of quarters, and Sergeant John Phung, appellant’s team leader.  The three soldiers then returned to appellant’s barracks room in order for PFC Bauldwin to show the noncommissioned officers what he had found.  At this time, appellant denied downloading child pornography or knowing how such videos ended up on his computer.

The following day, First Sergeant Frank Wilson contacted the Fort Drum Criminal Investigation Command (CID) office regarding the suspected child pornography.  Later, appellant provided CID with oral and written consent to search his barracks room and electronic equipment for suspected child pornography.  Appellant’s electronic media devices were seized and subsequently tested by the Department of Defense Criminal Forensics Laboratory and found to contain child pornography videos.

In the early evening of 3 August 2006, CID agents questioned appellant after the accused executed a written Article 31, UCMJ, rights waiver form.  Appellant originally denied downloading any child pornography or knowing how such videos had ended up on his computer.  Later that evening, however, appellant verbally stated that he had downloaded some videos that contained child pornography.  At about 0030 hours on 4 August 2006, appellant requested to stop the interview because he was tired.  Appellant voluntarily returned to the CID office on the afternoon of 4 August 2006.  During the interview, appellant made a written statement and admitted he downloaded five or six child pornography videos from the internet to his computer, which he subsequently viewed and kept.  Importantly, at no time after 4 August 2006 did the accused ever recant his statement or allege that his confession was false.

Before trial, defense counsel asked the convening authority to appoint Dr. Richard Ofshe, or a similarly qualified sociologist with expertise in the fields of police interrogation techniques and the coercion of false confessions, to the defense team at the government’s expense.
  After the convening authority denied the request, the defense counsel raised the issue with the military judge before trial.  Defense counsel posited his belief that appellant’s oral and written confessions to CID were unreliable and the product of “psychologically coercive interrogation techniques.”
  Further, defense counsel asserted that “[t]he assistance of Dr. Ofshe is necessary to explain why someone in a situation similar to that of [appellant] can be convinced by a skilled interrogator that they should admit to something that is not true.”  Specifically, Dr. Ofshe’s assistance was needed, the defense argued, to explain the circumstances of interrogation that increase the likelihood of coerced confessions to the defense, and to assist in evaluating the interrogation conducted by the CID agents in this case.  Additionally, defense counsel postulated that while he had sufficiently educated himself to recognize that the evidence thus far raised this issue, he was neither a sociologist nor an expert in the field of coercive police interrogation techniques or the phenomenon of false or coerced confessions.
  

The military judge denied the motion.  In both his oral and written determinations, the military judge found the defense had failed to establish why they were unable to gather and present the evidence that the expert assistance would be able to develop.  The military judge stated, among other things, that:

When seeking appointment of an expert for expert assistance, the defense bears the burden of demonstrating the necessity of that assistance in presenting its case [citation omitted].  Evaluating necessity must factor into it whether the defense, on its own, may present evidence to raise or support its case in the absence of the requested expert assistance.

. . . 

In this case, the defense has already identified and obtained the court’s approval to have the assistance of a forensic psychologist to evaluate the accused for psychological characteristics, such as intelligence or personality traits which might impact the voluntariness and reliability of admissions or confessions he may have made.  Additionally, at the court’s direction defense received in discovery the training materials and outlines Army CID uses to train its agents in interrogation techniques, which may also yield evidence raising questions regarding the voluntariness of the accused’s admissions.  [Defense] has failed to demonstrate how the assistance of Dr. Ofshe or any expert in the purported field of “false confessions” is necessary to challenge the voluntariness of the accused’s confessions in addition to the assistance and discovery already granted to it.

. . . 

I do not find that the factors the defense may explore--that is the accused’s intelligence and personality traits and methods employed by CID to obtain his confession--are so counterintuitive as to require expert assistance for the defense . . . to understand the evidence or determine a fact in issue, that is the voluntariness of the accused’s confession.

The military judge also took into consideration whether Dr. Ofshe would be able to testify as an expert witness when denying the defense motion for expert assistance.  Specifically, the military judge orally discussed at length his familiarity with Dr. Ofshe’s writings and theories on false confessions, believing them to be essentially a direct comment by an expert witness on the believability of the accused.  The military judge also articulated his concern that he could not “see how Dr. Ofshe or anyone testifying on a theory of false confessions could avoid violating the prohibitions that are clearly articulated in [] United States v. Diaz
 and numerous other [Court of Appeals for the Armed Forces] opinions as of late that explicitly prohibit expert witnesses from commenting on credibility.”  Similarly, the military judge’s written findings of fact and conclusions of law on the defense expert assistance request also focused extensively on consideration of the admissibility of Dr. Ofshe’s testimony as an expert witness.
  For example, the military judge stated that, “[i]t is not apparent how Dr. Ofshe[]’s or similar ‘expert’ testimony might opine that the accused’s confession is false before members without violating [United States v. Birdsall, 47 M.J. 404 (C.A.A.F. 1998)] and [Military Rule of Evidence] 403,” and “[b]ased on precedent, there is a substantial basis to believe that Dr. Ofshe[]’s testimony would not meet the [United States v. Houser, 36 M.J. 392 (C.M.A. 1993)] criteria and therefore be reliable within the meaning of [Military Rule of Evidence] 702.”  
LAW

“Servicemembers are entitled to investigative or other expert assistance when necessary for an adequate defense.”  United States v. Freeman, 65 M.J. 451, 458 (C.A.A.F. 2008) (citing United States v. Garries, 22 M.J. 288, 290 (C.M.A. 1986)); accord United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 2005).  The mere possibility of assistance is not sufficient to prevail on the request.  Bresnahan, 62 M.J. at 143.  Rather, the accused has the burden of establishing that a reasonable probability exists both that (1) an expert would be of assistance to the defense and (2) that denial of expert assistance would result in a fundamentally unfair trial.  Freeman, 65 M.J. at 458 (citing United States v. Gunkle, 55 M.J. 26, 31-32 (C.A.A.F. 2001) (internal citations omitted)).  “To establish the first prong, the defense ‘must show (1) why the expert assistance is needed; (2) what the expert assistance would accomplish for the accused; and (3) why the defense counsel were unable to gather and present the evidence that the expert assistance would be able to develop.’”  Id. (citing Bresnahan, 62 M.J. at 143).  A military judge’s ruling on a request for expert assistance will not be overturned absent an abuse of discretion.  Bresnahan, 62 M.J. at 143; Gunkle, 55 M.J. at 32.  An abuse of discretion occurs “if the military judge’s findings of fact are clearly erroneous or if his decision is influenced by an erroneous view of the law.”  United States v. Gore, 60 M.J. 178, 187 (C.A.A.F. 2004).

DISCUSSION

Appellant argues the military judge ignored the substantial information provided by the defense when denying the expert assistance request.  Specifically, appellant maintains that it presented more than enough information to sufficiently meet all three parts of the first prong of the expert assistance test.   We disagree.  

Defense counsel are entitled to expert assistance as a matter of military due process upon a showing of necessity.  Garries, 22 M.J. at 290.  Defense counsel, however, also have a concomitant responsibility to attain competency on a particular subject matter through their own efforts and self-education.  United States v. Short, 50 M.J. 370, 373 (C.A.A.F. 1999); United States v. Hammer, 60 M.J. 810, 822 (A.F. Ct. Crim. App. 2004 ).  It is only when they show they are unable to gather and present evidence without expert assistance that there is a due process entitlement to the appointment of an expert.  Hammer, 60 M.J. at 22.  Helpfulness alone is not enough to demonstrate the necessity of expert assistance.  See Gunkle, 55 M.J. at 33 (Sullivan concurring).
This is not the first time the issue of expert assistance in police interrogations and/or false confessions has been raised and addressed.  Recently, in Freeman, the accused confessed to assaulting a former girlfriend after an interrogation in which the military investigators employed both threats and promises.  65 M.J. at 454-55.  At trial the accused asked for expert assistance in interrogation techniques so as to determine the likelihood that the accused confessed to a crime he did not commit.  Id. at 457.  The court accepted arguendo both the consultant’s expertise and that appellant’s counsel could benefit from the consultant’s assistance.
  Id. at 459.  Nevertheless, the court concluded that the military judge did not abuse his discretion in denying the defense request for expert assistance because the appellant had failed to establish the necessity for that assistance.  Id.  The court found that what defense counsel really wanted was knowledge of interrogations, and “[t]hey failed to establish why they were unable to gather the relevant information and cross-examine the investigators on their interrogation techniques and their use of those techniques in eliciting a confession.
  Id. 

As did our superior court in Freeman, we accept arguendo the consultant’s expertise and that defense counsel could benefit from the consultant’s assistance.  We find, however, that the military judge did not abuse his discretion in denying the defense request for expert assistance because the appellant failed to establish the necessity for that assistance.  What defense counsel wanted was both knowledge of interrogations and false confessions.  In making his ruling the military judge properly considered what information the defense had already obtained and what other information they could have obtained themselves--e.g., the training materials and outlines Army CID used to train its agents in interrogation techniques, the assistance of a forensic psychologist to evaluate the accused for psychological characteristics which might impact the reliability of appellant’s confession, as well as the written works of Dr. Ofshe and other sociologists into the theory of false confessions.  The military judge reasonably determined that the various factors the defense intended to explore in testing the voluntariness of appellant’s confession were not so counterintuitive as to require expert assistance.  The defense counsel here failed to establish why they were unable without the requested expert assistance to gather the relevant information regarding interrogation techniques and/or false confessions.  An appellant’s mere disagreement with the military judge’s consideration of the information presented is not sufficient to demonstrate an abuse of discretion.

Appellant also argues that the military judge used an incorrect standard in analyzing the defense request for expert assistance.  Specifically, appellant contends that the military judge employed an erroneously high standard by evaluating the request for expert assistance in terms of the admissibility of potential expert testimony.  Appellant asserts that the military judge’s ruling was premised on whether Dr. Ofshe would be able to testify as an expert witness regarding false confessions.  Since the defense need not show the admissibility of testimony in order to obtain expert assistance, appellant argues, the military judge abused his discretion through the application of incorrect legal principles to the expert assistance request.  

An accused’s entitlement to expert assistance is not limited to actual expert testimony at trial.  United States v. Lee, 64 M.J. 213, 217 (C.A.A.F. 2006).  Rather, an “expert also may be of assistance to the defense as a consultant to advise the accused and his counsel as to the strength of the government case and suggest questions to be asked of prosecution witnesses, evidence to be offered by the defense, and arguments to be made.”  United States v. Turner, 28 M.J. 487, 488 (C.M.A. 1989).  As previously stated, the determination whether an accused is entitled to an expert’s assistance before trial to aid in the preparation of his defense hinges on a demonstration of necessity rather than whether that individual will subsequently be able to provide expert testimony at trial.  See Bresnahan, 62 M.J. at 143.  
Clearly, the military judge’s denial of the defense expert assistance request included substantial consideration of whether Dr. Ofshe would be able to testify as an expert witness on the theory of false confessions.
  Neither our court nor our superior court has explicitly ruled that it is improper to consider whether a witness could testify as an expert
 when evaluating necessity for expert assistance.  Although there is an obvious overlap between expert testimony and expert assistance, in that the individual must be an “expert,” it would be improper to deny an expert assistance request based solely on a finding that the expert could not, for some reason, testify at trial.  It is clear that the standard for expert testimony is separate and distinct from the standard for expert assistance.  However, consideration of whether an individual possesses the qualities of “expert,” as required by the first prong of the expert witness test, may be appropriate in analyzing if an individual “would be of assistance to the defense.”   Freeman, 65 M.J. at 458 (citing United States v. Gunkle, 55 M.J. 26, 31-32 (C.A.A.F. 2001)).
We need not decide here whether the military judge’s denial of the defense expert assistance request was improperly premised on whether Dr. Ofshe would be able to testify as an expert witness regarding false confessions because as detailed above, the military judge properly considered the defense’s expert assistance request in terms of its necessity.  The military judge expressly stated that the expert assistance determination was based on the defense’s demonstration of “necessity of that assistance in presenting its case,” and that “[e]valuating necessity must factor into it whether the defense, on its own, may present evidence to raise or support its case in the absence of the request expert assistance.”  The military judge then detailed the various reasons in support of his conclusion that the defense had not met its burden of demonstrating the necessity of expert assistance.  
Because the military judge was not clearly erroneous in his findings of fact and because his decision included the correct view of the law, we conclude that he did not abuse his discretion in denying the defense’s request for expert assistance.

CONCLUSION

The findings of guilty and the sentence are affirmed. 
Senior Judge GALLUP and Judge JOHNSON concur.
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� Colonel CHIARELLA took final action in this case while on active duty.


� While appellant later testified for the limited purpose of the defense motion to suppress the search of his barracks room, he never stated that his confession was false or untruthful.





� Defense counsel also made separate requests for expert assistance in the fields of forensic computer examination and forensic neuropsychology.  The military judge found that the defense was entitled to a forensic computer examiner, as well as neuropsychologist assistance, and granted these defense requests.  





� In support of his argument, defense counsel claimed that because appellant’s statement was inconsistent with his prior exculpatory statements to his command and CID, the evidence suggested appellant’s confession, not his previous statements, was false.  





� Defense counsel made clear that what he was seeking was expert assistance and not an expert witness.


� 59 M.J. 79 (C.A.A.F. 2003).


� “Ultimately, what defense is seeking to obtain is expert testimony by Dr. Ofshe[] to posit that the accused’s admissions are in fact false, based on certain scientific principle or theory.” 


� The court stated, however, that it was by no means clear that the expert would add anything that could not be expected of experienced defense counsel.  





� Similarly, in Bresnahan, the accused confessed to shaking his three-month-old baby in a manner that eventually caused death after being told that, in order to save the baby’s life, the doctors need to know exactly what he had done.  62 M.J. at 140.  At trial the accused asked for expert assistance to determine if his confession was unreliable because of the techniques employed by the interviewing detective.  Id. at 139.  The Court of Appeals for the Armed Forces also accepted arguendo that the expert “possessed knowledge and expertise in the area of police coercion beyond that of the defense counsel and that defense counsel could benefit from his assistance.”  Id. at 143.  The court nevertheless held that the military judge did not abuse his discretion in denying the expert assistance request, insofar as the defense counsel never established why they themselves were unable to gather and present any evidence that the expert would have been able to develop.  Id. at 143-44.


� For example, the military judge stated that he could not see how Dr. Ofshe or anyone testifying on a theory of false confessions could avoid the prohibition of expert witnesses from commenting on witness credibility, and that that was strong reason to believe that Dr. Ofshe’s testimony would not meet the criteria for expert witness admissibility.





� The proponent of expert testimony must establish the following: (1) the qualifications of the expert; (2) the subject matter of the expert testimony; (3) the basis for the expert testimony; (4) the legal relevance of the evidence; (5) the reliability of the evidence; and (6) that the probative value of the expert’s testimony outweighs the other considerations outlined in the evidence rule.  United States v. Billings, 61 M.J. 163, 166 (C.A.A.F. 2005).
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