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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to her pleas, appellant was convicted by a military judge sitting as a general court-martial of larceny and conduct unbecoming an officer in violation of Articles 121 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 933 [hereinafter UCMJ].  The military judge ruled that the offenses were multiplicious for sentencing and adjudged a dismissal.  The convening authority approved the adjudged sentence.


The issue in this case is whether an officer may be convicted under both Articles 121 and 133, UCMJ, for shoplifting.  We hold that such a result is permissible.


Appellant, a reserve officer, came on full-time active duty in 1991.  In 1994, she received nonjudicial punishment under the provisions of Article 15, UCMJ, for shoplifting at Tripler Army Medical Center in Hawaii.  The charges in this case resulted from a shoplifting incident in 1997 at the Vogelweh Army and Air Force Exchange Service store (AAFES) near Kaiserlautern, Germany.  Appellant entered the AAFES building and purchased several items.  She then walked to the AFFES Annex located in a tent adjacent to the main facility.  She exited the Annex tent without paying for three videotape cassettes, two music compact discs, and a package of dog bones.   


The two specifications at issue contained similar language in alleging the misconduct that was the basis for the two offenses.  She entered pleas of guilty at her court-martial.  During the providence inquiry, appellant agreed that the elements of the charged offenses accurately described her misconduct.  She admitted stealing the items from the exchange, and also agreed that her conduct was wrongful, dishonorable, and unbecoming an officer and a gentlewoman.  Pursuant to a defense motion, the military judge treated the offenses as multiplicious for sentencing.
  


Appellant now asserts that her conviction for the larceny was improper because it was a lesser-included offense of the conduct unbecoming an officer charge.  The government counters that the offenses are not multiplicious for purposes of findings.  Although we could apply the concept of waiver to the issue, we choose to address the issue squarely.

Appellant bases her contention on United States v. Waits, 32 M.J. 274 (C.M.A. 1991), and United States v. Timberlake, 18 M.J. 371 (C.M.A. 1984).  The government does not address the cases raised by appellant, but argues that the offenses each require proof of an element that is not an element of the other, citing United States v. Teters, 37 M.J. 370 (C.M.A. 1993); United States v. Inthavong, 48 M.J. 628 (Army Ct. Crim. App. 1998); and Blockburger v. United States, 284 U.S. 299 (1932).  Because the cases cited by appellant predate Teters and relied upon the now discredited "fairly embraced" test of United States v. Baker, 14 M.J. 361 (C.M.A. 1983), we follow instead the holdings of the Supreme Court and other precedents from the Court of Appeals for the Armed Forces.

ANALYSIS


It is clear that an appellant may not be convicted and punished under more than one statute contrary to the intent of Congress.  Teters, 37 M.J. at 373.  The military judge in this case treated the offenses as multiplicious for sentencing.  Thus, there was no double punishment.  Nevertheless, the question presented to us is one of double jeopardy:  whether it is permissible under the congressional scheme for an officer to be convicted under Article 121, UCMJ, for larceny, and under Article 133, UCMJ, for conduct unbecoming for the same act of shoplifting.

Congressional intent controls the disposition of the issue.  Examination of the legislative history of Articles 121 and 133, UCMJ, reveals no clearly expressed legislative intent in this regard.  Where the intent of Congress is unclear, the Supreme Court uses the “elements” test to determine whether one offense is necessarily included in another.  See Teters, 37 M.J. at 376-77.  

Application of the test seeks to determine whether each provision requires proof which the other does not.  See Blockburger, 284 U.S. at 304.  In the military, this test “is to be applied to the elements of the statutes violated and not to the pleadings or proof of these offenses.”  Teters, 37 M.J. at 377 (emphasis added).  Once the “separate elements test” has been satisfied, “separate offenses warranting separate convictions and punishment can be presumed to be Congress’ intent.”  Id. at 378-79 (citing United States v. McMillian, 33 M.J. 257 (C.M.A. 1991)). 

The elements of Article 121, UCMJ, larceny,  are as follows:

(a)  That the accused wrongfully took, obtained, or withheld certain property from the possession of the owner or of any other person;

(b)  That the property belonged to a certain person;

(c)  That the property was of a certain value, or of some value; and

(d)  That the taking, obtaining, or withholding by the accused was with the intent permanently to deprive or defraud another person of the use and benefit of the property or permanently to appropriate the property for the use of the accused or for any person other than the owner.

Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 46b(1)[hereinafter MCM, 1995)

The statutory elements for Article 133, UCMJ, conduct unbecoming an officer and gentleman are as follows.




(a)  That the accused was an officer, cadet or midshipman;


(b)  That the accused did or omitted to do certain acts; and


(c)  That, under the circumstances, these acts or omissions constituted conduct unbecoming an officer and gentleman.

See MCM, 1995, para. 59.


It is evident from an examination of the statutory elements of these offenses that each requires proof that the other does not.  This becomes particularly important when considering that for Article 133, UCMJ, the "act or omission" (element two) which is "unbecoming an officer and gentleman" (element three) need not itself be a crime.  See, e.g., United States v. Maderia, 38 M.J. 494 (C.M.A. 1994)(open and notorious association with a known drug smuggler was conduct sufficient to support a conviction under Article 133).  Thus, the purpose behind Article 133, UCMJ, addresses a unique societal and military interest above and beyond the condemnation of criminal behavior. 

It is significant that neither Timberlake nor Waits mention, discuss, or overrule the many older cases affirming convictions under the separate punitive articles and Article 133, UCMJ, for the same act.  See United States v. Howe, 17 U.S.C.M.A, 165, 37 C.M.R. 429 (1967)(proper to convict officer of both Article 88 and Article 133 for single act of using contemptuous words against the President; offenses multiplicious for sentencing); United States v. Giordano, 15 U.S.C.M.A. 163, 35 C.M.R. 135 (1964)(proper to convict officer of violation of Articles 92 and 133 for improper loan sharking activity with enlisted men); United States v. Middleton, 12 U.S.C.M.A. 54, 30 C.M.R. 54 (1960)(proper to convict an officer of false official statement under Article 107 and Article 133 for single act of submitting a false efficiency report; offenses are multiplicious for sentencing).

We also note that the Court above has upheld another case directly on point involving a single act of shoplifting found to be in violation of both Articles 121 and 133, UCMJ.  United States v. Coons, 7 C.M.R. 381 (A.B.R. 1952)(proper to convict officer for larceny and conduct unbecoming for single act of shoplifting), pet. denied, 8 C.M.R. 178 (1953).  Consequently, appellant was properly convicted under both provisions for her single act of misconduct in shoplifting merchandise from AAFES.


Appellant also contends that the sentence of dismissal is unduly severe.  We disagree.  Officers are expected to adhere to a higher standard of conduct and performance because of their special responsibilities and status.  Likewise, they may be subjected to dismissal for crimes that affect their status as an officer.  See United States v. Scott, 21 M.J. 345, 348 (C.M.A. 1986); United States v. Means, 10 M.J. 162 (C.M.A. 1981).  This officer had been punished previously under the provisions of Article 15, UCMJ, by a general officer for a similar crime.  Her punishment was apparently insufficient to deter her from subsequent misconduct.  In addition, the circumstances of the case reflect a premeditated act on her part.  She paid for items in the main exchange where she was subjected to scrutiny by AAFES personnel and surveillance systems.  In the Annex tent, however, she apparently believed that her actions would not be observed.  She was wrong.  In our view, the punishment of dismissal under these circumstances was not unduly severe.


The issues raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.


The findings of guilty and the sentence are affirmed.

JOHNSTON, Senior Judge commenting separately:


Some background is appropriate to show how appellant's position is based upon shifting sand rather than solid legal reasoning.


Prior to the Timberlake
 decision in 1984, the issue that faces us was well settled.  An offense could be charged under both a specific article and for conduct unbecoming an officer.  Traditionally, where an officer “has committed a specific military offense so dishonorable in its circumstances as also to constitute ‘conduct unbecoming an officer and a gentleman,’ he is amenable to trial for the same act under two articles . . . the offense may be charged under both—the specific article and the [Article of War proscribing conduct unbecoming an officer and gentleman].”  William Winthrop, Military Law and Precedents 149 (Washington Government Printing Office 1920)(1886).  The Supreme Court reached the same conclusion as Colonel Winthrop, “[T]he offense of conduct unbecoming an officer and a gentleman is not the same offense as [a specific military offense], although to be guilty of the latter involves being guilty of the former.”  Carter v. McClaughry, 183 U.S. 365, 395 (1902).  

Throughout American military history an officer could properly be convicted of both the article proscribing a specific crime and the article delineating “conduct unbecoming.”  See George B. Davis, A Treatise on the Military Law of the United States 72 n.3 (3d ed. rev. 1915).  For example, the 1917, 1921 and 1928 versions of the Manual for Courts-Martial, United States [hereinafter MCM, 19[xx]] provided that “an officer who embezzles military property violates both this and the preceding article [that specifically proscribed embezzlement].”  MCM, 1917, para. 445; MCM, 1921, para. 445; MCM 1928, para. 151.  

The 1949 Manual for Courts-Martial, United States [hereinafter MCM, 1949]
 provided in similar terms that “an officer who steals military property violates both this [Article 95, conduct unbecoming an officer and a gentleman] and Article 94 [proscribing larceny of military property
].”  MCM, 1949, para. 182.  Likewise, the, 1951, 1969 (Rev. ed.), 1984, and 1995 edition, Manual for Courts-Martial, United States [hereinafter MCM, 19[xx]] state that an officer who steals property violates both Article 133 and Article 121 [larceny].  MCM, 1951, para. 212; MCM, 1969, para. 212; MCM, 1984, para. 59c(2); MCM, 1995, para. 59c(2).
  Further, the Board of Review reaffirmed that such acts not only constituted violations of both articles, but that charging the acts under both articles was proper.  United States v. Dallmann, 74 B.R. 253, 258-59 (1947).


The only change in Article 133, UCMJ, from its predecessors in the Articles of War is in the punishment.  Judge Advocate Gen., Dep’t of the Navy, Congressional Floor Debate on the Uniform Code of Military Justice, 87 (1949).  From its implementation, The Judge Advocates General recognized that under Article 133, UCMJ, like its predecessors, the same act could be charged as conduct unbecoming an officer and as a violation of some other specific punitive article.  The Judge Advocates General, Annotation, Larceny and Wrongful Appropriation, 2 Digest of Opinions 474 (1952-53)(citing United States v. Halliwill, 4 C.M.R. 283 (A.B.R. 1952); United States v. Lucas, 1 C.M.R. 864 (A.F.B.R. 1951); McRae v. Henkes, 273 F. 108, 112 (8th Cir. 1921)).

Service boards and courts of review also consistently held that an officer could be convicted of violating both Article 133, UCMJ, and an enumerated article under the Code for a single act or transgression.  See United States v. Gunnels, 21 C.M.R. 925 (A.F.B.R. 1956) (proper to convict officer under Articles 121 and 133 for larceny from airman); United States v. Yamat, 8 C.M.R. 356 (A.B.R. 1952)(proper to convict officer of false claim under Article 132 and conduct unbecoming under Article 133 for same acts); United States v. Krull, 8 C.M.R. 395 (A.B.R. 1952)(conviction proper for separate acts of wrongful appropriation of food from dining facility in violation of Articles 121 and 133); United States v. Tuck, 7 C.M.R. 829 (A.F.B.R. 1953)(proper to charge officer with violation of Articles 121 and 133 for wrongful appropriation of Army bulldozer); Halliwill, 4 C.M.R. 283 (proper to convict officer of larceny and conduct unbecoming for one act of stealing morphine tablets).


Following promulgation of the 1969 MCM, this court faced the issue of whether an officer could still be charged with violating both a specified article and a violation of Article 133, UCMJ, based on the same acts or omissions.  Relying on the extensive historical practice of charging the same act under Article 133, UCMJ, and another punitive article, and Parker v. Levy, 417 U.S. 733 (1974),
 this court held that the practice remained permissible.  United States v. Clark, 15 M.J. 594, 597 (A.C.M.R. 1983)(conviction proper under Article 133 as well as Articles 85, 86, and 92 respectively for desertion, failure to go to place of duty, and disobedience); United States v. Sheehan, 15 M.J. 724, 727-28 (A.C.M.R. 1983)(propriety of charging the same act as conduct unbecoming and a violation of other punitive articles has been long established).  In Sheehan this court recognized Baker
 but believed in light of long established precedent of both the Supreme Court and the Court of Military Appeals, that Baker simply did not apply in the context of Article 133, UCMJ.  Sheehan, 15 M.J. at 728 (citing Clark, 15 M.J. 594).


The following year, our superior court decided Timberlake, 18 M.J. 371 (C.M.A. 1984)(2 judge decision).  In the decision, Judge Fletcher pointed out that whether an offense is a lesser-included offense is determined by examining the statutory elements of the offenses.  Id. (citing United States v. Baker, 14 M.J. 361 (C.M.A. 1983)).  However, instead of examining the specific statutory elements, Judge Fletcher noted that according to the MCM, forgery could be conduct unbecoming under Article 133, UCMJ.  Timberlake, 18 M.J. at 375 (emphasis added)(citing MCM, 1969, para. 212).  Judge Fletcher also pointed out that although the MCM specifically stated that an officer accused could be convicted under Article 133, UCMJ, for acts covered by specific punitive articles, the provision simply stated that the conduct violates both articles, not that both convictions could be sustained.  Timberlake, 18 M.J. at 374 n.4 (citing Winthrop, supra, at 148-49, 380-83).  Based on such fragile and dubious reasoning, he concluded, “Congress intended forgery to be a lesser-included offense of conduct unbecoming an officer.”  Id. at 375 (citing Whalen v. United States, 445 U.S. 684, 694 n.8 (1980)).


Then in United States v. Deland, the court stated, without further explanation or analysis, that the Congress never intended findings of guilty for the same act or omission to be affirmed under both Article 133, UCMJ, and a specific punitive article.  22 M.J. 70, 75 (C.M.A. 1986) (citing Timberlake, 18 M.J. 371).
  See also United States v. Taylor, 23 M.J. 314, 318 (C.M.A. 1987)(2 judge decision)(citing Timberlake, 18 M.J. 371).

PERCEPTIBLE CHANGES IN THE LAW


The Supreme Court has held, that since “offenses are statutorily defined,” whether one offense is a lesser-included offense is determined by “reference to the statutory elements of the offenses,” and not, “by reference to conduct.”  Schmuck v. United States, 489 U.S. 705, 716-17 (1989).  Thus, “the elements approach involves a textual comparison of criminal statutes and does not depend on inferences that may be drawn from evidence introduced at trial . . . .”  Id. at 720.
  Two years after that pronouncement, and without reference to Schmuck, the Court of Military Appeals followed the Baker-Timberlake-Taylor line of cases.  United States v. Waits, 32 M.J. 274, 275-76 (C.M.A. 1991)(citing Baker, 14 M.J. 361).


In United States v. Dixon, 509 U.S. 688 (1993), the Supreme Court stated that prosecution of an offense and a prosecution for contempt based on that offense could both be prosecuted and upheld, “because the contempt offense did not require the element of criminal conduct, and the criminal offense did not require the element of disrupting judicial business.”  Id. at 697 (citing State v. Yancy, 4 N.C. 133 (1814)).
  Further, the Court overruled the “same-conduct” rule of Grady v. Corbin, 495 U.S. 508 (1990), as wholly inconsistent with earlier Supreme Court precedent and clear common-law understanding of double jeopardy.  Dixon, 509 U.S. at 704 (citing Gavieres v. United States, 220 U.S. 338, 345 (1911)).  It stated that precedent should be reconsidered when it contradicts an “unbroken line of decisions,” contains “less than accurate” historical analysis, and has produced “confusion.”  Id. at 711 (citing Solorio v. United States, 483 U.S. 435, 439, 442, 450 (1987)).


Finally, in light of Schmuck, Dixon, Ball, and Solorio, the Court of Military Appeals reconsidered Baker and abandoned the “fairly embraced” test.  United States v. Teters, 37 M.J. 370, 371, 373, 376 (C.M.A. 1993) (citing United States v. Johnson, 26 M.J. 415, 420 n.* (C.M.A. 1988)(Cox, J., concurring in part and dissenting in part)).
  Then Chief Judge Sullivan writing for four judges stated, “It is now unquestionably established that [the Blockburger] test is to be applied to the elements of the statutes violated and not to the pleadings or proof of these offenses.”  Teters, 37 M.J. at 377 (emphasis added)(citing Dixon, 509 U.S. 688).  The Court went on to specifically find that Whalen does not authorize an exception to this rule where a separate elemental offense is the means of committing a second offense.  Teters, 37 M.J. at 378 (citing Whalen, 445 U.S. at 694 n.8).  Finally, the Court stated that the final step is to look for any other indications of a contrary intent on the part of Congress, which can overcome the Blockburger presumption.  Teters, 37 M.J. at 378 (citing Missouri v. Hunter, 459 U.S. 359, 366-67 (1983)).  


As noted in the lead opinion, binding precedents and persuasive authorities cause us to conclude that appellant's conviction was proper under both Articles 121 and 133, UCMJ.  The cases cited by appellant are inconsistent with those precedents and authorities.  In addition, cases carefully chosen by appellant to support her assertions on appeal have been undermined by subsequent holdings of our superior court.  While the case law in this area may have followed a circuitous route, the path now is clearly marked.  This case involves two distinct statutes that have different statutory elements.  Application of the statutory elements test shows that appellant may be convicted under both statutes for this shoplifting incident.
  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� It is important to note that this case does not involve multiple convictions for a single act that violates Article 133, UCMJ, and the general article, Article 134, UCMJ.  See United States v. Harwood, 46 M.J. 26 (1997); United States v. Court, 24 M.J. 11 (C.M.A. 1987); United States v. Scott, 21 M.J. 345 (C.M.A. 1986); United States v. Naseeruddin, 49 M.J. 156 (1998)(summary disposition).  The offenses of disorder and neglect under Article 134, UCMJ, and its predecessors traditionally have been considered lesser-included offenses of conduct unbecoming an officer, charged under Article 133, UCMJ, and its predecessors.  See United States v. Rodriquez, 18 M.J. 363, 369 n.4 (C.M.A. 1984); United States v. Williamson, 19 M.J. 617 (A.C.M.R. 1984); George B. Davis, A Treatise on the Military Law of the United States, 477 (3d ed. rev. 1915); William Winthrop, Military Law and Precedents 383-85, 719 (Washington Government Printing Office 1920)(1886).  





Furthermore, this case does not concern a violation of Article 134, UCMJ, and other enumerated articles of the UCMJ.  See United States v. Foster, 40 M.J. 140 (C.M.A. 1994); United States v. Weymouth, 43 M.J. 329 (1995).  Such offenses may be multiplicious.





� We note that the more appropriate terminology is that the offenses were equitably combined during sentencing.  United States v. Britton, 47 M.J. 195, 202 (1997)(Effron, J., concurring).


� The logical result of appellant's rationale is that the other enumerated punitive articles in the UCMJ are all lesser included offenses of Article 133, UCMJ.  Such an approach could render all other punitive articles meaningless as to an officer accused charged with a violation of Article 133, UCMJ.  There is no support in the legislative history of the UCMJ for such a result.


�The military judge treated the offenses as multiplicious for sentencing.  We are satisfied that the military judge did not abuse his discretion in this regard.  See United States v. Criffield, 47 M.J. 419 (1998), cert. denied, ___ U.S. ___, 118 S. Ct. 1843 (1998); Inthavong, 48 M.J. at 633.  While convictions under Article 133, UCMJ, and other enumerated articles based on the same general act are separate for findings, traditionally they have been treated as multiplicious for sentencing.  See, e.g., Middleton, 12 U.S.C.M.A. 54, 30 C.M.R. 54.  


� United States v. Timberlake, 18 M.J. 371 (C.M.A. 1984).


� Article 133, UCMJ, proscribes “conduct unbecoming an officer and a gentleman” in the same language used in Article of War 95 and predecessor articles (i.e., Article of War 61) since 1806.  Winthrop, supra, at 710.





� MCM, 1949, para. 181h.





� The practice of charging a specific article and a violation of the article proscribing conduct unbecoming was so widely accepted that the specifications of a charge under the 96th Article of War could be charged merely by reference to the charge and specification alleging a violation of the specific article (i.e., “Same as Specification 1, of Charge I”).  United States v. Dallmann, 74 B.R. 253, 254 (1947).


� This court’s reliance on Parker still appears sound.  First, Levy was charged with violations of both Articles 133 and 134, UCMJ, based on statements, many of which were identical.  Parker, 417 U.S. at 738-39 nn.5 & 6.  While the issue of multiplicity was not specifically addressed in Parker it was fairly before the Court, which upheld both convictions.  Further, the Court recognized the unique requirements of military justice.  While recognizing that at least some of the rights contained in the Bill of Rights apply to members of the military, the Court recognized that “the different character of the military community and of the military mission requires a different application of those protections.”  Id. at 758.  The Court recognized that in military life, other considerations must be weighed.  It stated, “The armed forces depend on a command structure that at times must commit men to combat, not only hazarding their lives but ultimately involving the security of the Nation itself.”  Id. at 759.  The Court specifically found that these considerations had always caused military codes to regulate conduct which in the civilian sphere are left unregulated.  Id. at 749.  For example, “In civilian life there is no legal sanction—civil or criminal—for failure to behave as an officer and a gentleman; in the military world, Art. 133 imposes such a sanction on a commissioned officer.”  Id.


            


� United States v. Baker, 41 M.J. 361 (C.M.A. 1983).





� Judge Fletcher’s reliance on Whalen is equally puzzling.  First, in Whalen, the Supreme Court insisted that the Blockburger rule be applied to the statutes and not to the facts alleged in a particular indictment.  Whalen, 445 U.S. at 694 n.8; see Blockburger v. United States, 284 U.S. 299 (1932), for a discussion of the elements test or Blockburger rule.  Second, the Supreme Court resolved the issue by finding congressional intent in D.C. Code § 23-112 (1973)(sentences on separate offenses shall run consecutively unless a court expressly provides otherwise).  Whalen, 445 U.S. at 691.  Finally, the conclusion of the Court was that since consecutive sentences are presumed on separate offenses, unless a court specifically states otherwise; cumulative sentences are not permitted for offenses that are the same under the Blockburger test, unless specifically authorized by Congress.  Whalen, 445 U.S. at 693.  If one applies Whalen to the facts of Timberlake, the statutory elements are different, congressional intent cannot be found in a statute, and treating the offenses as, what was at the time referred to as multiplicious for sentencing, limits the sentence.  Therefore, the pre-Timberlake state of the law appears to fully comply with Whalen.





	Judge Fletcher also found that the Court of Military Appeals was not bound by Carter, 183 U.S. 365, because in Carter the Article 60 offenses involved “conspiring” and “causing,” and the Article 61 offense involved “paying,” which were different facts.  Timberlake, 18 M.J. at 376.  Secondly, he wrote, the Supreme Court’s conclusion that the offenses where separate was dicta and inconsistent with Morey v. Commonwealth, 108 Mass. 433 (1871) and Blockburger, 284 U.S. 299.  Timberlake, 18 M.J. at 376.  Finally, he noted that the Supreme Court never specifically concluded that the substantive offenses were lesser-included offenses of conduct unbecoming, but only that they were “involved.”  Id.





� The Deland court did not address Ball v. United States, 470 U.S. 856 (1985).  In Ball the Supreme Court again stressed that the Blockburger test is to be applied to the statute.  Ball, 470 U.S. at 861 (citing Blockburger, 284 U.S. at 304).  It stressed that factual analysis is restricted to “whether each provision requires proof of a fact which the other does not.”  Id. (emphasis added)(citing United States v. Woodward, 469 U.S. 105, 107 (1985)).  It also clarified, for the first time, that a criminal conviction was itself a punishment.  Id. at 861, 865 (citing Benton v. Maryland, 395 U.S. 784, 790-91 (1969)); see also United States v. Rutledge, 517 U.S. 292, 302 (1996).  Finally, Ball clarified that Congress does not create criminal offenses without a sentencing element.  470 U.S. at 861, 865 (citing United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32, 34 (1812)).  This does not present the same problem in military practice as accused are sentenced for the sum of their individual crimes.  United States v. Keith, 1 U.S.C.M.A. 442, 448-49, 4 C.M.R. 34, 40-41 (1952).  Therefore, when offenses are equitably combined during sentencing, the sentence adjudged is an element of the sum of the crimes.  See United States v. Britton, 47 M.J. 195, 202 (1997)(Effron, J., concurring); see also United States v. Criffield, 47 M.J. 419 (1998)(still referring to equitable combination as multiplicious for sentencing)(citing United States v. Neblock, 45 M.J. 191, 198-99 (1996)).  Ball must be read in context.  The Supreme Court determined that 18 U.S.C. § 922(h) and 18 U.S.C. § 1202(a) had the same purpose and were directed at the same evil.  Ball, 470 U.S. at 862 and 864 (citing Lewis v. United States, 445 U.S. 55, 66 (1980) and Albernaz v. United States, 450 U.S. 333, 343 (1981)).  Further, the Court indicated that a court could logically determine that Congress intended two convictions if legislative history suggested that a class of persons deserved to be punished more severely.  Id. at 863 n.13.





� In United States v. Johnson, 26 M.J. 415 (C.M.A. 1988), then Judge Cox began to question the “fairly embraced” test stating the Court was substituting “act” for “offense.”  Id. at 420 (Cox, J., concurring in part and dissenting in part).





� The alternative to the “elements” test was the “inherent relationship” test.  Ironically, even if the “inherent relationship” test is applied to the issue before us, most crimes would not be lesser-included offenses of Article 133, UCMJ.  First, there would be no inherent relationship present.  See Schmuck, 489 U.S. at 716 (citing United States v. Whitaker, 447 F.2d 314, 319 (D.C. Cir. 1971)).  Second, most offenses would not relate to the protection of the same interests.  Id.  Finally, most offenses would not be so related by the general nature of the crimes that the greater would invariably prove the lesser.  Id. (emphasis added).





� By 1991 it was becoming clear in the Federal Circuits that identical proof could be used to convict under two criminal provisions.  United States v. Martinez, 950 F.2d 222, 225 (5th Cir. 1991)(citing Whalen, 445 U.S. at 694 n.8)





� The Court ultimately upheld convictions of criminal contempt and criminal violations making up that contempt.  Id. at 712.





� While not specifically so stating at the time, the Court of Appeals for the Armed Forces has since made it clear that Teters overruled Baker.  United States v. Boyett, 42 M.J. 150, 154 n.6 (1995).


� It is important to remember that an incident of shoplifting encompasses more than the actus reas and mens rea necessary to complete a larceny.
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