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MEMORANDUM OPINION
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MOORE, Judge:
A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of disobedience of a commissioned officer, disobedience of a noncommissioned officer,
 dereliction of duty, violation of a lawful general regulation, use of a controlled substance (four specifications), possession of a controlled substance, distribution of a controlled substance, and breaking restriction, in violation of Articles 90, 91, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 891, 892, 912a, and 934 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for seven months, and forfeiture of all pay and allowances.  

In his Article 66, UCMJ, appeal, appellant asserts that the addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR) contains new matter which should have been served on appellant for comment.  We agree that the SJA injected new matter in his addendum in the form of a change to a portion of his recommendation that was detrimental to appellant.  However, in light of the action we take in this case, we find that “the error [is] harmless under the particular circumstances of appellant’s case.”  United States v. Jones, 44 M.J. 242, 243 (C.A.A.F. 1996).  

Facts


The SJA prepared a SJAR in which he advised the convening authority that appellant had been “sentenced to:  forfeit all pay and allowances, to be confined for 10 months, and to be discharged from the service with a bad conduct discharge.”  The SJA further advised the convening authority that the pretrial agreement limited the punishment that could be approved to a bad-conduct discharge and confinement for eighteen months.
  In the recommendation paragraph of the SJAR, the SJA recommended that the convening authority approve only “so much of the sentence as provides for a bad-conduct discharge and confinement for ten months.”  


In the Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters submitted in response to the SJAR, trial defense counsel stated that appellant had pled guilty to several violations of the UCMJ, without enumerating any of those offenses.  Trial defense counsel, like the SJA, stated that appellant had been sentenced to a bad-conduct discharge, confinement for ten months, and forfeiture of all pay and allowances.  He asked the convening authority to disapprove the adjudged punitive discharge or, alternatively, to disapprove any sentence in excess of six months and a punitive discharge.  He addressed the two portions of the sentence that the SJA recommended be approved—the discharge and the confinement.  


In the addendum to the SJAR, the SJA noted the petition for clemency and the request by appellant for relief.  He then recommended that the convening authority “approve only so much of the sentence that provides for confinement for 7 months, forfeiture of all pay and allowances, and a bad-conduct discharge.”  (Emphasis added.)

Discussion


Rule for Courts-Martial “1106(f)(7) permits the SJA to submit an addendum to the post-trial recommendation in response to comments from the accused or defense counsel.  ‘When new matter is introduced. . . .,’ however, ‘counsel for the accused must be served with the new matter and given a further opportunity to comment.’”  Jones, 44 M.J. at 243.  New matter is often difficult to determine; however, “[u]nnecessary appellate litigation can be avoided if SJAs liberally construe the term ‘new matter.’”  United States v. Leal, 44 M.J. 235, 237 (C.A.A.F. 1996).  The government argues that the changed recommendation to approve the adjudged forfeitures was not new matter because it was neither matter from outside the record nor an issue not previously discussed.  While we agree that the sentence adjudged was included in both the SJAR and the petition for clemency, that portion of the addendum recommending approval of total forfeitures was new.  A change in a recommendation by the SJA that includes approval of a portion of the sentence to the detriment of an appellant, in this case, approval of the adjudged forfeitures, is new matter and should have been served on appellant.  See R.C.M. 1106(f)(7).
However, before we return a record for a new SJAR and action in response to new matter in an addendum, appellant must “demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter.  See Art. 59(a), UCMJ [ ] (error must materially prejudice substantial rights of accused).”  United States v. Chatman, 46 M.J. 321, 323 (C.A.A.F. 1997).  In this case, appellant argues that his response to the SJAR dealt with the two portions of the sentence that the SJA recommended be approved.  Appellant claims that if he had known that the SJA recommended approval of the forfeitures, he could have submitted valid reasons why the forfeitures should not be approved.  This generalized statement of appellant, without more, does not meet the low threshold requirement of Chatham.  See generally United States v. Lowe, __ M.J. __, 2003 CCA LEXIS 547 (C.A.A.F. 5 June 2003).   
We note also that the SJAR misadvised the convening authority on two of the offenses to which appellant pled guilty.  Appellant pled guilty to disobedience of a noncommissioned officer in violation of Article 91, UCMJ.  However, based on appellant’s responses during the providence inquiry, the military judge questioned trial counsel and asked him why he should not consider the offense a failure to repair as opposed to the more serious offense of disobedience.  Trial counsel conceded that it was a failure to repair.  The military judge stated, “I’ll consider that merely as a failure to repair as oppose [sic] to the more serious offense that’s been charged and the maximum authorized sentence will so reflect.”  Upon further questioning by the military judge, appellant admitted that he believed he was guilty of failure to repair and that he wanted to admit his guilt to that offense.  After the conclusion of his colloquy with appellant, the military judge asked trial counsel,  “[W]hat does the government calculate to be the maximum punishment in this case, based solely on the accused’s guilty plea, knowing that the maximum punishment authorized for Charge II – Additional Charge II – excuse me, is in fact 1 month?”  After trial counsel responded to the military judge’s question and defense counsel concurred with the maximum punishment as announced by trial counsel, the military judge said to appellant, “Private Bynum, the maximum punishment in the case, based solely on your guilty plea, is:  To forfeiture [sic] all pay and allowances; to be confined for 47 years and 5 months; and to be discharged from the service with a dishonorable discharge.  Now on your plea alone, this court can sentence you to the maximum which I just stated.  Do you understand that?”  In announcing the findings, the military judge found appellant guilty of all charges and specifications, without a protest or clarification by any of the parties at trial.

Appellant argues, and the government agrees, that the SJAR misadvised the convening authority on Additional Charge II and its Specification.  Both parties agree that the appellant was convicted of failure to repair rather than disobedience of a noncommissioned officer and that the convening authority was not advised of that finding.  Since the advice to the convening authority was incorrect, the government concedes Additional Charge II and its Specification should be dismissed.  See generally United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994).   However, our review of the record does not comport with that of both parties.
  Our review indicates that the military judge found appellant guilty of disobedience of a noncommissioned officer.  

Appellant was required to be at a morning physical training formation at 0630.  To ensure that everyone was there prior to the formation, members of appellant’s platoon were required to be in formation at 0620.  When appellant failed to show up at 0620, Staff Sergeant (SSG) G went to appellant’s room to find him.  When SSG G told appellant to go to the formation, appellant’s response was “Sergeant, I’m at the end of my rope.  I really don’t see any reason, you know, I don’t see the point really, you know, I don’t know what I’m doing here anymore,” and appellant stayed in his room past the time for the 0630 formation.  Appellant expressly refused to comply with the order and admitted that to the military judge.  See United States v. Landwehr, 18 M.J. 355, 356 (C.M.A. 1984).  Although the military judge advised both parties at trial that he considered the ultimate offense a failure to repair and would, therefore, sentence appellant based on a failure to repair, he found appellant guilty of the charge of disobedience of a noncommissioned officer.  See generally United States v. Hargrove, 51 M.J. 408 (C.A.A.F. 1999); United States v. Hofmiller, 12 U.S.C.M.A. 479, 31 C.M.R. 65 (1961); United States v. Hammock, 8 U.S.C.M.A. 245, 24 C.M.R. 55 (1957); United States v. Hinkle, 54 M.J. 680 (N.M.Ct.Crim.App. 2000).  

We do agree with both parties, however, that, at a minimum, the SJAR should have advised the convening authority that appellant could only be punished for a failure to repair rather than for disobedience.
  However, we are satisfied that appellant was not prejudiced by the error.  The military judge sentenced appellant based on a failure to repair.  Moreover, the adjudged sentence was less than that authorized by the pretrial agreement.  Therefore, we conclude that the convening authority would not have approved a lesser punishment without the error.  See United States v. Matthews, 2 M.J. 881 (A.C.M.R. 1976).
The SJAR also erroneously advised the convening authority that appellant had pled guilty to and been convicted of use of cocaine in Specification 3 of Charge II.  Appellant pled guilty to and was convicted of possession of cocaine, not use as stated in the SJAR.  Accordingly, the convening authority’s action regarding the finding of guilty of Specification 3 of Charge II is without effect.  See Diaz, 40 M.J. at 343.  

We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.  See Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g).”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  In the interest of judicial economy, we will resolve the error in the SJAR by dismissing Specification 3 of Charge II. 

We also have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

The finding of guilty of Specification 3 of Charge II is set aside, and Specification 3 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for six months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside 
by this decision, including the forfeiture of pay and allowances automatically forfeited by appellant by operation of Article 58b, UCMJ, while appellant was confined beyond six months, are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge CURRIE and Judge JOHNSON* concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

*Judge Johnson took final action before his reassignment.

� See Discussion, infra.





� The pretrial agreement actually stated that the convening authority could “approve no sentence in excess of:  a. A bad-conduct discharge; and b. Confinement for eighteen (18) months; and The Convening Authority may approve any other lawful punishment.”





�  Article 66, UCMJ, provides the mandate for our court’s review of this record, and we are not bound by government concessions in our review.  See generally United States v. Taylor, 47 M.J. 322, 328 (C.A.A.F. 1997).  


 


�  Trial defense counsel failed to note the error in the R.C.M. 1105 matters submitted on behalf of appellant.  
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