ENGLISH – ARMY 9901089


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist JAMES O. ENGLISH

United States Army, Appellant

ARMY 9901089

1st Infantry Division

D. M. Wright, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Captain Stephanie L. Haines, JA; Captain Maanvi M. Patoir, JA (on brief).

For Appellee:  Colonel David L. Hayden, JA; Lieutenant Colonel Edith M. Rob, JA; Major Anthony P. Nicastro, JA; Captain Karen J. Borgerding, JA (on brief).

15 February 2001

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of larceny of nonmilitary property of a value of more than $100.00 (six specifications) and receiving stolen property of a value of more than $100.00, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The convening authority approved appellant’s adjudged sentence to be reduced to the grade of Private E1, to be confined for eleven months, and to be discharged from the service with a bad-conduct discharge.  In accordance with a pretrial agreement, the convening authority deferred the automatic forfeiture of pay and allowances until the time of action (24 February 2000) and waived the automatic forfeiture of pay and allowances for six months following his action, with the direction that they be paid to appellant’s wife and children pursuant to Article 58b, UCMJ.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


Appellant asserts that the evidence is legally and factually insufficient to support the court’s findings of guilty to certain specifications of larceny of nonmilitary property of a value of more than $100.00 [Specifications 2, 4 and 5 of Charge I] where none of the individual larcenies aggregated in the specifications were shown to be greater than $100.00.  Appellant contends that it was not shown on the record that the individual items charged in those specifications had a value greater than $100.00, or that several of the items taken at substantially the same time and place had such an aggregate value.  See United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987).  Appellant submits that items taken on “different dates cannot be combined into one specification as a single larceny in order to aggregate the value of the property stolen to a larger sum and an increased maximum punishment.”  See United States v. Davis, 16 U.S.C.M.A. 207, 209, 36 C.M.R. 363, 365 (1966).


Appellant is right that he was improperly charged, but he is right for the wrong reasons.  We find that under the circumstances and the evidence presented at trial that this case is not one of a failure of evidence, but is rather one of an unreasonable multiplication of charges.  Rule for Courts-Martial 307(c)(4) discussion [hereinafter R.C.M.].

Appellant participated with his wife, an employee of the Army and Air Force Exchange Service (AAFES) Sight and Sound Store, and several of her fellow employees in a scheme to steal computer, video, and audio items from AAFES.  Over a period of time from December 1998 until May 1999, appellant made several purchases at the Sight and Sound store, for which he was knowingly undercharged and/or given additional items without charge.  At times he also accepted packages of stolen AAFES property from an AAFES employee, which he would remove from the store with his “purchases” and deliver to the AAFES employee outside the store.


While the government knew that appellant, his wife, and others had participated in a scheme to steal thousands of dollars in AAFES property, the government did not know exactly what was taken, who took it, or when it was taken.  Using appellant’s confession, and presumably the confessions of others, the government preferred six specifications of larceny, each of which alleged that appellant “on divers occasions, between on or about 1 December 1998 and about 12 May 1999” stole certain specified AAFES property.  Because the government did not know exactly what was stolen, what combinations of items were stolen together, or when the individual thefts occurred, the larceny specifications were constructed by grouping similar types of stolen property:  a compact disc (CD) player worth $149.00, compact discs valued in excess of $100.00, and VHS movies valued in excess of $100.00 (Specification 1 of Charge I); seven computer games worth about $210.00 (Specification 2 of Charge I); computer equipment worth in excess of $100.00 (Specification 3 of Charge I); thirty digital video disc (DVD) movies worth about $600.00 (Specification 4 of Charge I); twelve Sony Playstation games worth about $480.00 (Specification 5 of Charge I); and a Sony DVD player worth about $499.00 (Specification 6 of Charge I).
  While appellant’s trial defense counsel did not object to the form of the specifications, he did request that under the facts of the case that they be treated as a single offense for purposes of punishment.  The military judge denied his request.


Under these circumstances, where the charges stemmed from an ongoing, albeit uncharged, conspiracy and the government lacked specific information concerning what and when individual items were stolen, it was not unreasonable for the government to use an “on divers occasion” specification and to aggregate the items stolen as having been stolen at substantially the same place and time as part of the conspiracy.  However, the government divided this single, continuing course of conduct into six separate specifications based solely upon the like natures of the various items stolen within the ongoing conspiracy, and without regard to when they might have actually been taken.  The government thereby multiplied the number of offenses by charging them as either thefts of individual items of a value of more than $100.00, or as thefts of less expensive items of an aggregate value of more than $100.00, without regard to what it was able to prove regarding the nature of the actual individual larcenies within the greater single continuing larceny conspiracy.

Appellant’s stipulation of fact, which included two confessions, and appellant’s Care inquiry
 indicated that he would obtain an additional two to three CD’s, DVD’s, and/or computer games at no charge each time he went through the checkout line.  The government and appellant stipulated that appellant engaged in this conduct at least thirty times during the alleged time period.  The record of trial fails to establish with certainty which of the thefts of these low value items occurred at substantially the same time and place, such that they could have been properly aggregated to allege thefts of a value of more than $100.00.  Specifications 1, 3, and 6 allege three identifiable individual items of a value of more than $100.00:  (1) a CD player of a value of about $149.00; (2) computer equipment of a value in excess of $100.00; and (3) a DVD player of a value of about $499.00.  The military judge did not develop, and the record fails to indicate, whether any of the low value items were taken at the same time as the more expensive items.

Appellant’s stipulation of fact and Care inquiry do not provide a clear picture of what should have been charged together.  We can discern little rhyme or reason to the government’s division of the “on divers occasions” ongoing larceny into the six like-item grouped specifications.  Under the instant circumstances, this resulted in an unreasonable multiplication of charges.  R.C.M. 307(c)(4) discussion.  If individual thefts can be properly identified by specific items taken at substantially the same time, then they can be individually charged.  However, that is not the case here.  To moot any possible claim of prejudice to appellant, our decretal paragraph will merge all of the specifications alleging theft of AAFES property “on divers occasions, between on or about 1 December 1998 and about 12 May 1999” into a single specification “of a value of more than $100.00.”
  See UCMJ arts. 66(c) and 59(a); United States v. Wheelus, 49 M.J. 283, 288 (1998).

The specifications of Charge I are consolidated into a single specification as finds that appellant did, at Katterbach Kaserne, Germany, on at least thirty occasions, between on or about 1 December 1998 and about 12 May 1999, steal a variety of items, including a Panasonic CD player, of a value of about $149.00, music compact discs, of a value in excess of $100.00, VHS movies, of a value in excess of $100.00, seven computer games, of a value of about $210.00, computer equipment, of a value in excess of $100.00, thirty DVD movies, of a value of about $600.00, twelve Sony Playstation games, of a value of about $480.00, and a Sony DVD Player, of a value of about $499.00, the property of the Army and Air Force Exchange Service, in violation of Article 121, Uniform Code of Military Justice.  The findings of guilty of Charge I and its Specification, as so consolidated, are affirmed.  The findings of guilty of Charge II and its Specification are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.  In reassessing appellant’s sentence we particularly considered the total amount of appellant’s theft, the ongoing nature of the theft for a period of six months, appellant’s thirty separate visits to accomplish the theft, appellant’s actions in aiding an employee of AAFES by removing his stolen items from the store for him, and appellant’s pretrial agreement recognizing that his conduct was worthy of twelve months confinement, whereas he was sentenced to only eleven months confinement.  Our modifications of the findings reduce only the number of specifications and not the gravamen and magnitude of the theft.  We are convinced that the adjudged sentence was appropriate and that any sentence for the affirmed findings would be of the same magnitude as that of the adjudged sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The number and value of the items stolen reflect appellant’s guilty plea and the government’s amendment of the specifications to match appellant’s admissions.





� United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).





� Because appellant conceded to this court that three specifications alleging thefts of individual items of a value greater than $100.00 were valid, and did not challenge at trial that the other offenses occurred at substantially the same time and place for findings purposes, he thereby waived any contest of our merger.  We could just as well affirm the three specifications alleging thefts of items of a value more than $100.00, and also approve one merged specification of items of “some value” less than $100.00, or even three specifications of larceny of items of “some value” less than $100.00.  We are simply convinced that, under the evidence we have before us, the fairest resolution is to affirm only one larceny of all the items combined.  Our resolution relieves appellant from substantial liability for his otherwise multiple larcenies.
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