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MAHER, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful disposition of military property and wrongful use of methamphetamine in violation of Articles 108 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 912a, [hereinafter UCMJ].  The military judge also convicted appellant, contrary to his pleas, of a violation of a lawful general regulation, rape, and adultery in violation of Articles 92, 120, and 134, UCMJ.  The military judge sentenced appellant to reduction to Private E1, ten years confinement, and a dishonorable discharge.  Pursuant to a pretrial agreement, the convening authority approved thirty months confinement and otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.
Appellant raises five assignments of error, two of which merit discussion but no relief.  First, appellant asserts the military judge deprived appellant of a fair trial when he failed to abate the proceedings for a defense witness who was absent without leave and unavailable for trial.  Appellant also filed a Petition for New Trial in this regard on 10 August 2004.  Second, appellant complains that the post-trial processing of this case warrants relief because it took fourteen months from trial for the convening authority to take initial action.
A.  FAILURE TO ABATE PROCEEDINGS TO
OBTAIN A DEFENSE WITNESS
Facts

The victim in this case testified that she became acquainted with appellant through her work as an exotic dancer at a club near Fort Lewis, Washington.  Appellant and one of his friends, Sergeant (SGT) Murta, frequented the club.  During his visits, appellant and the victim spent a lot of time together.  On a couple of occasions, victim and appellant left the club and went to a nearby bowling alley.  They also went to a couple of parties together unrelated to the victim’s job.  The victim testified that on the day of the alleged rape, she called appellant to arrange to see him later that evening.  She also visited him on post later in the day to finalize their plans to meet at The Barbecue Inn, a local restaurant and bar.  That evening, the victim waited for appellant and his friends in the parking lot of The Barbecue Inn.  Appellant arrived with SGT Murta and Private First Class (PFC) Jamieson and they went into the bar.  After drinking a couple of beers and playing a couple of games of pool, SGT Murta and PFC Jamieson decided that they wanted to leave.  The victim agreed to drive appellant back to the barracks later that evening and, after SGT Murta and PFC Jamieson left, she had two or three more beers.  Although the victim had built up a tolerance for alcohol, she began to feel very nauseated and to have difficulty talking and walking.  She told appellant that she needed to take him back to the barracks, but that he would have to drive.  Appellant assisted the victim to her car and drove her to his barracks.  Appellant told her that she could spend the night on the spare bed in his room.  The next thing that the victim remembered was being pushed through appellant’s first floor window by another soldier, whom she believed, but was not certain, was Specialist (SPC) Gutierrez.  
Once in appellant’s room, the victim stumbled to the adjoining bathroom.  Unable to remove her pants, she urinated on herself.  She made it back to the bedroom and passed out face-down and fully clothed on a bed.  She awoke later that night to discover appellant having sex with her.  She testified that she said, “No!” and tried to scream, but could only whisper.  She also tried to move, but was unable to do so.  She testified that she felt “weighted down” like she was under “two tons of concrete” or like she “was sewn up to the sheet.”  She passed out again.  
The victim awoke the next morning, gathered up her clothes, and dressed.  Although appellant was not in the room, she saw SGT Murta who made a comment to the effect of “Did you have a good night?” or “How was your night last night?”  Appellant entered the room and told the victim she could not leave until after morning formation.  After appellant and SGT Murta returned from formation, they took the victim to a side door, which appeared to her to be rarely used, and pushed her out of the barracks.  She went to her car where she cried before driving home.  Although the victim still felt “woozy, nauseated, [and like she was in] concrete[,]” she was determined to get home.  An expert at trial testified that the victim’s reported experience was consistent with her having been slipped a “date rape” drug.(
Once the victim arrived home she took a number of showers.  She tried to eat and rest before her scheduled shift later that evening, but vomited a couple of times before her shift.  After returning home early from work, the victim repeatedly showered again.  She testified that she “couldn’t get clean enough.” 
When the victim told her roommate that she had been raped, her roommate gathered up the victim’s clothes and, despite the victim’s reluctance, persuaded her to go to the hospital.  Hospital personnel, following rape protocol, collected vaginal swabs from the victim and retained her clothing.  The victim’s underwear and the vaginal swabs revealed the presence of semen.  Testing of the samples examining only six alleles, or six locations on the deoxyribonucleic acid (DNA) chain, revealed the presence of DNA that was fifty-three hundred times more likely to belong to appellant than any other person.  Just prior to trial, the lab examining the DNA became certified to test an increased number of alleles.  Such testing would result in greater specificity of results.  The underwear and swabs were re-examined on the increased basis of thirteen alleles, but the lab was unable to find enough DNA material from the underwear to positively identify any DNA other than the victim’s.  The vaginal swabs, however, revealed the presence of appellant’s DNA and the DNA of at least one other person besides the victim.  Based on the increased precision of the test, mathematical analysis of the lab results determined that it was eighty-three million times more likely that the sample included the DNA of appellant along with one or more unknown individuals rather than the DNA of completely unknown individuals.  Thus, to a virtual mathematical certainty, the victim had sex, either consensually or by force, with appellant and at least one other person prior to the vaginal swabs being collected.  During the rape protocol, the victim was asked when she had last had sexual intercourse before the alleged rape.  She did not provide an answer to the question and no one inquired about this at trial.
In pretrial motions, the defense contested the validity of the initial DNA testing based upon the limited number of alleles.  At trial, the defense also vigorously challenged the validity of the first DNA test because the presence of a third set of DNA undermined the government’s calculations.  Neither defense counsel nor the defense DNA expert challenged the second DNA test, which showed mixed DNA and established appellant as a DNA contributor beyond a reasonable doubt.
Appellant testified at trial that he had never been to The Barbecue Inn, that he had watched movies that evening with PFC Jamieson and SPC Gutierrez, and that the victim had stopped by his barracks room, entered through the door, watched movies for a while, got upset, and left.  Appellant denied having sex with the victim.  Sergeant Murta testified that he had not gone to The Barbecue Inn, had not seen the victim in the barracks at all, and never spoke to her the morning after the rape.

By the time of trial, PFC Jamieson had been absent without leave (AWOL) for more than six months.  The defense did not request the presence of PFC Jamieson, who had executed a sworn statement indicating that he and appellant watched movies together that night, that the victim visited and left, and that SPC Gutierrez had stopped by to ask a question but left.  Prior to trial, appellant’s defense counsel made a timely request for the production of SPC Gutierrez as a witness at his trial.  Specialist Gutierrez had departed the command with permanent change of station orders to Korea with schooling enroute at Fort Eustis.  He attended the training at Fort Eustis, but failed to report to Korea for his assignment as required.  The defense counsel proffered that SPC Gutierrez would testify consistent with his pretrial sworn statement that he had stayed in appellant’s room on the night in question and began watching two movies with appellant and PFC Jamieson.  The defense further proffered SPC Gutierrez would testify that the victim knocked on appellant’s door during the first movie, entered the room through the door, watched movies for a while, but eventually became angry with appellant and left on her own volition.  Defense counsel also proffered that SPC Gutierrez would deny that he helped the victim through the window and would say that the next day the victim called him and left a message indicating that she wanted to speak to appellant.
The government attempted to secure SPC Gutierrez’ presence by contacting the losing command, the Student Detachment at Fort Eustis, and the gaining replacement unit in Korea.  Relying on contact information provided by SPC Gutierrez on a prior leave request, the address for SPC Gutierrez’ next of kin, and a phone book, the government made substantial efforts to contact SPC Gutierrez including calling over half of the sixty-six phone numbers listed for the name Gutierrez in Garden Grove, California.  Eventually, the government located a cousin of SPC Gutierrez who indicated that he did not know SPC Gutierrez’ whereabouts.
At trial, appellant’s defense counsel made a timely motion to abate the proceedings, but did not request a specific time period for the abatement.  The military judge, unwilling to grant an open-ended abatement of the proceedings, denied the motion.  The military judge’s findings of fact on this issue concluded that the government had engaged in reasonable, but unsuccessful, efforts to produce SPC Gutierrez.  The military judge’s findings, however, do not address whether SPC Gutierrez’ presence was required for appellant to present his defense.  The government refused to enter into a stipulation of expected testimony for SPC Gutierrez.
Discussion
“A trial may proceed in the absence of a relevant and necessary witness if that witness is not amenable to process.”  United States v. Barreto, 57 M.J. 127, 132 (C.A.A.F. 2002) (citations omitted).  Even then, the trial may only proceed if the prosecution demonstrates “good faith efforts undertaken prior to trial to locate and present the witness.”  Id.  Furthermore, regarding unavailable witnesses, Rule for Courts-Martial [hereinafter R.C.M.] 703(b)(3) provides if the witness “is of such central importance to an issue that is essential to a fair trial, and if there is no adequate substitute for such testimony, the military judge shall grant a continuance or other relief in order to attempt to secure the witness’ presence or shall abate the proceedings . . . .”  Our superior court has noted, “[t]he obvious implication of this provision is that, once the witness was deemed unavailable . . . the rule requires a showing that the witness was essential to a fair trial and that there was no adequate substitute for the testimony.”  United States v. Davis, 29 M.J. 357, 359-60 (C.M.A. 1990) (internal quotations and citations omitted).  

In cases addressing witnesses deemed unavailable because of the govern-ment’s failure to grant testimonial immunity, our superior court has reviewed a military judge’s decision on witness production for abuse of discretion.  United States v. Ivey, 55 M.J. 251 (C.A.A.F. 2001); United States v. Rockwood, 52 M.J. 98, 104 (C.A.A.F 1999).  Absent precedent to the contrary, we will apply this same standard of review in this case, where the unavailability of a witness is due to that witness’ AWOL status.  In the instant case, we find that the military judge did not abuse his discretion in determining SPC Gutierrez was not amenable to being ordered to trial.  The military judge’s conclusion that the prosecution had engaged in “an appropriate manner in attempting to locate SPC Gutierrez” is supported by the record.  
Notwithstanding these reasonable efforts to secure SPC Gutierrez for trial, however, an accused still has “the right to present the testimony of relevant witnesses.”  United States v. Powell, 49 M.J. 220, 225 (C.A.A.F. 1998) (military judge abused his discretion when he failed to abate proceeding for a pregnant witness whose doctor advised her not to travel).  There was no adequate substitute for SPC Gutierrez’ testimony.  According to the defense proffer, he would have provided detailed testimony supporting appellant’s version of events that no other witness was able to provide.  His testimony would have refuted the victim’s equivocal testimony that he had helped appellant push her through his barracks room window.  Specialist Gutierrez would have also testified that he was in appellant’s room when the victim arrived and left on her own volition.  Additionally, he would have testified to receiving a phone call for appellant from the victim the next day, which could have been used to argue as a circumstance indicating that a rape never occurred.  
While the defense at trial was willing to stipulate to SPC Gutierrez’ expected testimony, the government was not, notwithstanding the military judge’s admonition that this created an issue to be resolved on appeal.  Thus, there being no adequate substitute for SPC Gutierrez’ proffered testimony, we must address whether his testimony was of central importance to appellant’s defense.  In light of the compelling DNA evidence, appellant needed all the evidence he could muster to help establish reasonable doubt as to the validity of the victim’s allegations.  Specialist Gutierrez’ proffered testimony refutes the testimony of the victim and corroborates appellant’s exculpatory account of what happened that evening.  Sergeant Murta’s testimony likewise contradicted the victim’s version of events in that SGT Murta denied having taken appellant to The Barbecue Inn.  Further, SGT Murta denied seeing the victim that day or speaking with her the next morning.  Thus, SGT Murta’s testimony and SPC Gutierrez’ proffered testimony both refute the victim’s account of what happened, painting her as untruthful.  Sergeant Murta’s testimony and SPC Gutierrez’ potential testimony are not cumulative as each refutes different portions of the victim’s account of what happened.  Sergeant Murta’s testimony and SPC Gutierrez’ potential testimony each supported the defense argument that the victim was lying.

The military judge’s failure to abate the proceedings did not prevent the appellant from presenting a spirited defense.  Not only did the defense contest the initial DNA testing, but counsel presented a good soldier defense, even though appellant pled guilty to wrongful disposition of military property and use of methamphetamines.  Appellant testified extensively, presenting a conflicting version of events that night and arguing that the victim alleged rape only after appellant had expressed no interest in having a relationship with her.  This court is not convinced that having SPC Gutierrez, one of appellant’s friends, corroborate a portion of appellant’s testimony was of “central importance to an issue essential to a fair trial.” R.C.M. 703(b)(3).  We also note that, given the victim’s testimony, SPC Gutierrez might be considered an aider and abettor to the rape, and his testimony would have been, at the very least, self-serving and not likely to carry significant weight, particularly in light of the strength of the government’s case.  While SPC Gutierrez’ testimony might have been helpful to the defense, we find that, in light of appellant’s extensive testimony and all of the other evidence presented, SPC Gutierrez’ potential testimony is not of “central importance” to the defense.
Accordingly, we find that the military judge did not err when he did not require the government to either produce SPC Gutierrez or at the very least stipulate to the defense proffer of his testimony.  Thus, the military judge was not required to abate the trial proceedings and we need not set aside the findings and sentence in this case.  Even if we were to conclude, however, that the military judge erred in failing to abate the proceedings, we are satisfied beyond a reasonable doubt that, when viewing all of the evidence, any such error was harmless.  United States v. Israel, 60 M.J. 485, 491 (C.A.A.F. 2005).
The evidence against appellant is indeed overwhelming.  The victim credibly implicated appellant in the rape.  Her detailed description of her physical and mental impairments was fully supported by expert psychiatric testimony as being consistent with being drugged, and the examining expert diagnosed her with post-traumatic stress disorder stemming from the incident.  Most importantly, the DNA evidence in this case was overwhelmingly compelling.  See United States v. Mason, 59 M.J. 416, 425 (C.A.A.F. 2004).  Appellant’s testimony that he did not have any sexual relations with the victim simply could not withstand the DNA test that found appellant’s semen inside the victim.  

Under these facts, we are satisfied beyond a reasonable doubt appellant’s defense would still have failed even if SPC Gutierrez’ testimony had been presented
as proffered. We, therefore, find any possible error harmless beyond a reasonable doubt.  Accordingly, we also deny appellant’s Petition for a New Trial.
B.  POST-TRIAL PROCESSING OF THE CASE
Facts

The record of trial in this case is comprised of thirteen volumes including three volumes of referral documents and allied papers.  The transcript of the trial itself is 1766 pages long.  Prosecution, defense, and appellate exhibits fill another two volumes.  Fourteen and one-half months elapsed between trial and action by the convening authority.  It took over thirteen months to transcribe, assemble, and authenticate the record.  Defense counsel, however, did not complain of dilatory post-trial processing until fourteen months had elapsed after trial, including a period of twenty additional days requested by the defense to submit clemency matters.  Moreover, the convening authority took action seven days after defense counsel complained about post-trial processing.  
Discussion

In United States v. Collazo, 53 M.J. 721, 725 (Army Ct. Crim. App. 2000), this court announced “[t]en months to prepare and authenticate a 519-page record of trial is too long.”  We have, however, “reject[ed] any suggestion that we adopt a bright-line time limit for post-trial processing.”   United States v. Garman, 59 M.J. 677, 681 (Army Ct. Crim. App. 2003).  
We do not find that this case merits relief under Collazo or Garman.  Furthermore, we have analyzed appellant’s claim under the factors outlined in United States v. Moreno, 63 M.J. 129 (C.A.A.F. 2006), and do not find that appellant’s due process rights have been violated.  While it took a long time to prepare the record of trial and obtain the convening authority’s action in this case, the time was not so egregious as to offend due process of law, affect the appropriateness of appellant’s sentence, or warrant relief. 
Conclusion
We have considered appellant’s other assignments of error, and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), in our review of the record and find them to be without merit.
The findings of guilty and sentence are affirmed.  The Petition for New Trial is denied.
Judge SULLIVAN and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( “Date rape” drugs, such as Rohypnol, have earned that colloquial appellation due to the reported use of their powerful and amnesia effects to prevent a prospective victim from resisting or remembering nonconsensual sexual activity.  See  http://www.fbi.gov/hq/ood/opca/outreach/clubdrugs/clubdrug.htm (last visited 17 October 2006).  Rohypnol, ten to twenty times more powerful than valium, is not approved for use in the United States.  � HYPERLINK "http://www.usdoj.gov/dea/pubs/cngrtest/ ct960516.htm" ��http://www.usdoj.gov/dea/pubs/cngrtest/ ct960516.htm� (last visited 17 October 2006).
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