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------------------------------------------------------------------------------------
CLEVENGER, Judge:  

On 2 December 2004, at Fort Carson, Colorado, a joint proceeding pursuant to Article 32, Uniform Code of Military Justice, 10 U.S.C. § 832, commenced in the cases of United States v. Williams, United States v. Sommer, and United States v. Loper.  The soldiers in question are charged with offenses relating to the death of an Iraqi national citizen who was in their custody in Iraq.  On the day before the hearing, the government published a press release announcing the date of the proceedings and informing that, “[i]t is anticipated that a significant portion of the Article 32 investigation will be closed to the press and public due to the security classification of the evidence.”
  The Petitioner, The Denver Post Corporation, went to the hearing and requested that the proceedings be open to the public and press representatives.  The Petitioner specifically noted that the necessity for any closure of a portion of the proceedings had to be determined in accordance with applicable legal standards.  
After convening the hearing in an open forum and following some routine preliminary matters, the Respondent, Captain Robert Ayers, who is the appointed Article 32 Investigating Officer (IO), closed the proceedings excluding the public and press and heard testimony from a security specialist.  The security specialist testified about the classified nature of the sources, methods, and intelligence activities that may be related to the factual allegations in the charges under investigation by the Respondent.  The security specialist opined that the Respondent should close the evidence taking proceedings to the public because classified information would invariably need to be addressed in both testimony and documents and that the classified matters were “inextricably” involved in the matter under investigation.  Following the security specialist’s testimony, Respondent, while still in closed session, announced that he would close the entire investigation but that he would first give Petitioner’s representative an opportunity to address the matter on the record.  Thereafter, the proceedings were closed to the public for all the evidence taking sessions until stayed by our order of 3 December 2004, pursuant to Petitioner’s motion.
We now hold that Respondent’s decision to completely close the evidence taking proceedings was unlawful and we order appropriate relief.
  Our resolution of this matter, under our all writs authority pursuant to 28 U.S.C. § 1651(a), is appropriate for multiple reasons.  Primarily, Respondent’s decision to close the proceedings is clearly erroneous and amounts to a usurpation of authority.  Further, our decision will resolve recurrent issues that will inevitably appear in future cases, thus it will prevent a waste of time and energy in those proceedings.  Finally, awaiting relief in the ordinary course of appellate review would be an inadequate remedy to preserve the public interest which is at issue in this matter.  United States v. LaBella, 15 M.J. 228 (C.M.A. 1983); Dew v. United States, 48 M.J. 639 (Army Ct. Crim. App. 1998).  

LAW

This court’s authority to act on the merits of this petition is clear.  ABC, Inc. v. Powell, 47 M.J. 363, 364 (C.A.A.F. 1997).  In Powell, our superior court authoritatively addressed this issue and said that “absent ‘cause shown that outweighs the value of openness,’ the military accused is . . . entitled to a public Article 32 investigative hearing.”  Powell, 47 M.J. at 365.  Further, “when an accused is entitled to a public hearing, the press enjoys the same right and has standing to complain if access is denied.”  Id. (citations omitted). 

“But the right to a public hearing is not absolute.”  Id.  “[T]he determination [of what, if any, portions of an Article 32 proceeding are to be closed to the public] must be made on a case-by-case, witness-by-witness, and circumstance-by circumstance basis.”  Id. (citations omitted).  In United States v. Grunden, 2 M.J. 116 (C. M.A. 1977), our superior court gave valuable, practicable guidance in the context of excluding the public and press from court-martial trial proceedings.  Where such necessary exclusions have been properly ordered, “the exclusion of the public was narrowly and carefully drawn.  The blanket exclusion of the spectators from all or most of a trial . . . has not been approved . . . nor could it be absent a compelling showing that such was necessary to prevent the disclosure of classified information.”  Grunden, 2 M.J. at 121 (footnote omitted).  Here, Respondent should have applied the guidance set out in Grunden.
DISCUSSION

Initially, we note that Respondent decided to close the proceedings even before Petitioner’s counsel was allowed to address the matter on the record.  The procedural error is obvious on its face.  We take this opportunity to remind appointing authorities for Article 32 investigating officers of the policy guidance in favor of more senior and experienced officers to perform this investigative function.  In most cases, the need for legal training in the background of an IO can be readily supplied by an impartial legal advisor.  However, what may be more critically needed in an investigation is the value of training and experience in more relevant matters, such as aviation, ordnance, engineering, or classified intelligence information practices. 

But, here, even if Respondent’s later substantive decision to close the proceedings is examined as if that decision had been made objectively and not predetermined before hearing from Petitioner’s representative as noted above, it still fails to pass muster.

The last witness called on 3 December 2004, before our stay was ordered, denied any substantive knowledge of what was going on at the physical location where the homicide was alleged to have occurred.  The witness who testified before the last witness also testified without touching on the substance of classified matters.  The witness immediately preceding these two witnesses was called to testify over a nonsecure telephone line, i.e., a telephone line over which classified material could not be discussed.  Again, on its face, that testimony could not have been classified and Respondent could not possibly have expected that testimony to be classified.  Obviously, Respondent should have taken that testimony in open session.  Furthermore, in our judgment, a significant portion, if not all, of the military pathologist’s testimony was not within the scope of the classified matters sought to be protected by the security specialist and Respondent.  

In fairness, we should note that in a few instances, the witnesses’ testimony could be fairly characterized as so inextricably linked to classified matters as to make it all properly received in a closed session.  But that should have been the exception, not the rule.  The rule of law requires that the IO engage in the necessary analysis as to each witness’ expected testimony and to understand in advance how and why it could touch on a classified matter before excluding the public.  See Grunden, 2 M.J. at 121-22.  The IO can require counsel for both sides to disclose the subjects of their questions for a witness in advance in a closed session.
  Any newly discovered lines of inquiry can be again addressed in a closed session if necessary.  Witnesses can be cautioned not to give answers that reveal classified matters and, if in doubt, before answering, to ask for a closed session or to have the answer written out for the record and sealed to prevent public disclosure.  A security specialist should be present during the session and prepared to cut off any inquiry or response that strays toward disclosure of classified information when testimony is given in open session.  We again note, in fairness to the obviously inexperienced IO, that where, as here, the defense counsel have willingly gone along with the government’s desire to close the proceedings, doubtless to facilitate the broadest possible discovery of matters, classified or not, to be used at any trial in defense of their clients, the IO alone is left to act impartially to safeguard the integrity of the military justice system by only authorizing the most limited necessary degree of closure. 

In summary, Respondent failed to narrowly tailor the appropriate remedy to protect classified matters from being revealed.  His ruling that “the Government interests [in protecting classified information from public disclosure] outweigh the interests of having the members of the public present at this hearing” only addressed half the government’s “heavy burden” as established in Grunden.  Grunden, 2 M.J. at 122-23.  The IO continued to say, “I find [it] difficult if not impossible to separate the classified information from the non-classified information, it would be tough to redact portions of classified information from non-classified information.”  This may be true for several witnesses who dealt directly and solely with the investigative and initial reporting of the events under review.  But a review of the transcript clearly shows that much of the testimony did not touch on the matters the security specialist identified as classified.
  The counsel were fully aware of the classified issues potentially addressed by their questions.  Most of the witnesses showed distinct consciousness of the potentially restricted scope of their testimony and displayed their personal knowledge with care not to inappropriately disclose classified information.   

As our superior court noted in Grunden:  

The prosecution must delineate which witnesses will testify on classified matters, and what portion of each witness’ testimony will actually be devoted to this area.  Clearly, . . . any witness whose testimony does not contain references to classified material will testify in open court.  The witness whose testimony is only partially concerned with this area should testify in open court on all other matters.  For even assuming a valid underlying basis for the exclusion of the public, it is error of ‘constitutional magnitude’ [footnote omitted] to exclude the public from all of a given witness’ testimony when only a portion is devoted to classified material.  The remaining portion of his testimony will be presented to the [IO] in closed session.  This bifurcated presentation of a given witness’ testimony is the most satisfactory resolution of the competing needs for secrecy by the government, and [the need for a public proceeding] by the accused.  [footnote omitted].
Grunden, 2 M.J. at 123.

REMEDY

Accordingly, our 3 December 2004 stay is lifted.  We hereby issue our writ of mandamus to Respondent directing that any future Article 32 proceedings in these three soldiers’ cases may only be closed after consideration of the specific substance of the testimony of individual witnesses expected by the parties and a factual determination that all of the expected testimony of such a witness will reveal classified information.  Otherwise, an appropriate bifurcated process must be employed to ensure that public access is protected.  We also hereby order the Respondent, before the proceedings begin again, to promptly obtain a line-by-line review of the existing 285-page classified transcript of the proceedings thus far held and, after having the classified information properly redacted, to release the unclassified transcript to Petitioner and to treat the transcript of any further closed sessions of the proceedings similarly.  We recognize that if the Respondent carefully follows the guidance and law in only closing the necessary portions of the future evidence taking proceedings, a redacted transcript will likely contain almost no substantive information but we make the order to ensure full, future compliance in this matter.  We note that this order is made solely as a corrective remedy in lieu of requiring a rehearing of these witnesses in this matter.  It is not generally an acceptable substitute for determining and allowing proper public access to similar proceedings in the future.  While we have found a prejudicial legal error in the “blanket” exclusion decision of the Respondent, we do not conclude that his decision was made arbitrarily.  Respondent’s decision was made too quickly, it was ill-considered, overbroad, and clearly erroneous.  But, the decision was predicated on the basis of sworn testimony received in closed session, a sketchy consideration of the applicable legal standards, and a legitimate concern to protect against the disclosure of classified information.  Accordingly, we deny Petitioner’s request for a writ of prohibition.  The Article 32 proceedings may be continued, and if appropriately determined, continued at least in part in closed session in compliance with our orders and guidance expressed herein.

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In response to this public notice, Petitioner submitted a written request to the Respondent that the proceedings be open “unless and until the requisite factual findings justifying limited closure are entered on the public record.”





� We held an ex parte conference with Respondent’s counsel and directed the Respondent to provide the court with a copy of the classified transcript and the classified Criminal Investigation Division Command report of investigation.  Respondent complied and those classified materials are now sealed as a portion of the record in this matter.  Although we reviewed those classified materials in the process of making our decision in this matter, no part of this decision is classified.


 


� We note with approval that the appointing authority did issue a protective order in the form of a Memorandum of Understanding concerning the obligation of each accused soldier and the individual civilian defense counsel who participated in the proceedings not to disclose classified information.  See Rule for Court-Martial [hereinafter R.C.M.] 405(g); see also R.C.M. 701(g)(2) and Military Rule of Evidence 505(g).





� At pages 252-253 of the classified transcript, the security specialist drew an important distinction between what is substantively classified as a topic and how taking evidence about a topic could potentially, but not automatically, lead to revealing classified information.  The Respondent and participating parties are encouraged to consider and understand that distinction.
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