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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, absence without authority (AWOL) (two specifications), failure to go to his appointed place of duty (three specifications), willfully disobeying a superior commissioned officer (two specifications), violation of a lawful general regulation, methamphetamine possession, wrongful appropriation, larceny, forgery (twelve specifications), and breaking restriction in violation of Articles 81, 86, 90, 92, 112a, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 890, 892, 912a, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority also credited appellant with seventy-seven days of confinement credit for pretrial confinement served.  Appellant was released from confinement before the issues were joined at our court.  This case is before us pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel’s first assignment of error that additional confinement credit is warranted because Captain (CPT) Teague, appellant’s troop commander, failed to conduct timely reviews of appellant’s pretrial confinement in violation of Rule for Courts-Martial [hereinafter R.C.M.] 305.  We agree with the government, however, that one day of credit per day is warranted, even though both the 48-hour and 72-hour reviews were late.  

Two other errors not asserted by appellate defense counsel warrant relief, and one other issue merits comment.  First, appellant’s guilty plea to AWOL from 2 to 5 April 2001 (Specification 2 of Charge II) was improvident because appellant indicated he was unable to return to Fort Carson due to vehicle problems and the military judge inadequately explained the inability defense to appellant.  Second, the military judge committed plain error when he accepted trial defense counsel’s (CPT Melito’s) election to have six specifications of check forgery and six specifications of uttering forged checks considered multiplicious for sentencing in lieu of merging these same twelve specifications into six specifications for findings.  Third, we conclude that CPT Melito provided effective assistance of counsel in his closing argument on sentencing.
CONFINEMENT CREDIT

Facts

On 21 November 2001, appellant was placed into pretrial confinement.  The allied papers contain a 48-hour probable cause memorandum and a 72-hour pretrial confinement review memorandum.  Both are dated 26 November 2001 and signed by CPT Teague. 

Captain Melito advised the military judge before entry of pleas of his request for two days of confinement credit because the 72-hour pretrial confinement review was not conducted in a timely manner.  The military judge responded that he would decide this issue after findings, if necessary.  Captain Melito subsequently explained that the 72-hour pretrial confinement review was delayed for two days.  Before the parties could argue the merits of their respective positions,
 the military judge stated that CPT Melito had not provided five days of notice to the military judge, as required by the rules of court.  Trial counsel stated he had received notice of this motion without stating when he received such notice.  The military judge did not ask CPT Melito to explain why he had not complied with the rules of court.
  Instead, he ruled, “I’ll not hear the motion.”  The military judge explained that the untimely motion violated the rules of court and, as a consequence, he was denied “an opportunity to understand the issue and do some research.”  He suggested that CPT Melito could preserve the motion by including it in his R.C.M. 1105 submission.  

Captain Melito requested in his R.C.M. 1105 submission that the convening authority order two days of confinement credit because the 72-hour review was untimely.  The staff judge advocate’s addendum responded that the allegation of legal error had no merit without providing any rationale for this conclusion.  Captain Melito never complained about the timeliness of the 48-hour probable cause review, nor did he explain the tardiness of his motion at trial.
Discussion

Applications for confinement credit are questions of law and are reviewed de novo.  United States v. Spaustat, 57 M.J. 256, 260 (C.A.A.F. 2002).  Rule for Courts-Martial 305(k) provides that the remedy for noncompliance with the review requirements of R.C.M. 305(f), (h), (i), or (j) “shall be an administrative credit against the sentence adjudged for any confinement served as the result of such noncompliance . . . at the rate of 1 day credit for each day of confinement served as a result of such noncompliance.”  “If the adjudged confinement is insufficient to offset the credit due, ‘the credit shall be applied against hard labor without confinement, restriction, fine, and forfeiture of pay, in that order[.]’”  United States v. Chapa, 57 M.J. 140, 142 (C.A.A.F. 2002) (quoting R.C.M. 305(k)); see also Spaustat, 57 M.J. at 264 (stating R.C.M. 305 credit is applied against the approved sentence). 

48-hour Probable Cause Review

Appellate defense counsel urge us to order three days of confinement credit because the 48-hour probable cause review of pretrial confinement
 was three days late.  Appellate government counsel argue that CPT Melito waived any claim for relief for the untimely 48-hour review by failing to mention it at any point prior to this appeal.  
We decline to apply waiver for three reasons.  First, we are not confident that CPT Melito understood the requirement for a 48-hour probable cause review for continued pretrial confinement.  Second, it is likely that the lack of timeliness of the 48-hour probable cause review would have surfaced during litigation over the timeliness of the 72-hour review.  Third, and most importantly, the government has conceded on appeal that the 48-hour probable cause review was conducted one day late, that is, it was held at the 72-hour point.  Moreover, the government has not claimed prejudice from CPT Melito’s failure to object, for example, on the basis of an “undeveloped factual record[] (which could have been created at the trial level).”  United States v. Inong, 58 M.J. 460, 465 (C.A.A.F. 2003) (discussing waiver in relation to requests for Article 13, UCMJ, confinement credit).  In any event, we will exercise our authority under Article 66, UCMJ, and not apply waiver.  See United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991) (holding that Article 66(c), UCMJ, does not require waiver); cf. Chapa, 57 M.J. at 142-43 (finding waiver where no credit request for violations of pretrial confinement review and no evidence that requisite procedures were not followed).  
We find that the 48-hour review was completed on 26 November 2001, which is three days late.  Because appellant has been released from confinement, we will award three days of forfeiture relief in our decretal paragraph.  See Chapa, 57 M.J. at 142; United States v. Sherman, 56 M.J. 900, 903 (A.F. Ct. Crim. App.) (holding that appellant who had served all confinement was entitled to one day’s pay at the grade of E1 for each day he improperly spent in confinement), pet. denied, 57 M.J. 467 (C.A.A.F. 2002).
72-hour Review

Appellate defense counsel urge us to order two additional days of confinement credit because the 72-hour review
 was two days late.  Appellate government counsel argue that CPT Melito waived the issue by failing to provide, inter alia, good cause for waiver of the local five-day notice rule.
  In the alternative, appellate government counsel contend that CPT Teague completed his 72-hour review on time—he merely did not sign the memorandum documenting his decision for two additional days.    
Captain Melito told the military judge that the 72-hour review was two days late.  The military judge, however, did not give CPT Melito an opportunity to explain his two-day calculation, nor did he give trial counsel a chance to present evidence that the review was timely.  In any event, the 72-hour review decision can be documented in a memorandum up to seven days after the start of pretrial confinement or prior to the magistrate’s pretrial confinement review, whichever comes earlier.
  We give appellant the benefit of the doubt in finding that when CPT Teague submitted his 72-hour review memorandum for its 7-day review pursuant to R.C.M. 305(h)(2)(C)(i)(2), the 72-hour review may still have been subject to change.  Accordingly, we find that the 72-hour review was completed on 26 November 2001, which was two days late.  
Despite this finding, we decline to grant the double credit sought by appellate defense counsel.  The dilatory 72-hour review overlapped with the dilatory 48-hour review, and both deficiencies were corrected on 26 November 2001.  See United States v. Plowman, 53 M.J. 511 (N.M.Ct.Crim.App. 2000) (granting day-for-day credit where simultaneous noncompliance with multiple provisions of R.C.M. 305 occurred and said deficiencies were corrected on same day).    
INability

Facts

Appellant pleaded guilty to and was found guilty of Specification 2 of Charge II, AWOL from his unit from 2 to 5 April 2001.  During the Care
 inquiry, the military judge correctly explained the elements to this offense, and appellant agreed that the elements described what he did.  As to the factual basis for his guilty plea, appellant told the military judge that he drove to California from Fort Carson, Colorado, while on a four-day pass.  He was due back to his unit on 2 April 2001; however, he did not return to his unit until 5 April 2001.  The military judge asked, “What happened on 2 April of 2001?”  Appellant responded, “Sir, that was the trip to California with the [J]eep, sir, when I was on my way back, sir, it broke down and I didn’t make it back on time, sir.”
  Appellant abandoned the Jeep.  In regard to the inability defense, the military judge asked the following:  “Do you understand that it’s not a defense that you were unable to return because when you’re absent from your unit you have an obligation to ensure that nothing goes wrong that prevents you from getting to your unit when you’re supposed to?”  Appellant responded, “Yes, sir.”
Discussion

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); R.C.M. 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the apparent inconsistency or reject the [guilty] plea.”  Id. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[ ] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  
Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry, stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. 247.

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331.
“It is a defense to refusal or failure to perform a duty that the accused was, through no fault of the accused, not physically or financially able to perform the duty.”  R.C.M. 916(i); see also United States v. Barnes, 39 M.J. 230, 233 (C.M.A. 1994) (reversing AWOL conviction for failure to instruct on inability to return).  “If the physical or financial inability of the accused occurred through the accused’s own fault or design, it is not a defense.”  R.C.M. 916(i) discussion.  For example, the inability defense in an AWOL case was available where an accused living off-post had mechanical problems with his car, but made his way to work the next day.  United States v. Lee, 16 M.J. 278, 279, 282 (C.M.A. 1983) (per curiam).  On the other hand, the inability defense was unavailable to an accused whose car broke down as he was returning from a weekend pass because his absence resulted from his decision to stay with his car while it was being repaired, and this decision was made for “his own convenience.”  United States v. Kessinger, 9 C.M.R. 261, 268 (A.B.R. 1952).  

The military judge’s failure to accurately explain the inability defense, combined with the lack of evidence concerning whether appellant failed to return to his unit through his own fault or design, fails to meet the requirements of a Care inquiry, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  We therefore hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to AWOL from 2 to 5 April 2001 (Specification 2 of Charge II).  See Prater, 32 M.J. at 436.  
Unreasonable Multiplication of Charges

Facts

Appellant was charged with six specifications of forgery by falsely making the signature of Private (PVT) S.C.V. on six checks, and six specifications of forgery by uttering the same six checks.  Appellant was also charged with conspiracy to commit larceny based on his agreement with a co-conspirator to forge and utter these same checks and larceny of PVT S.C.V.’s checkbook.  The military judge sua sponte stated that he thought the government was “piling on” by separately charging both making and uttering the same six checks in a total of twelve specifications.  The military judge advised CPT Melito, “I’ll give you a choice of combining these—consolidate these or I’ll treat them as each making and uttering of a check as one for sentencing purposes.”  Captain Melito responded, “I would agree with the second, sir.”
  The military judge implemented CPT Melito’s election without asking CPT Melito to explain the rationale for his decision, nor did the military judge ask appellant whether he concurred with CPT Melito’s election.      

Discussion

Our superior court, in discussing unreasonable multiplication of charges, has stated the following:

In short, even if offenses are not multiplicious as a matter of law with respect to double jeopardy concerns, the prohibition against unreasonable multiplication of charges has long provided courts-martial and reviewing authorities with a traditional legal standard—reasonableness—to address the consequences of an abuse of prosecutorial discretion in the context of the unique aspects of the military justice system. 

United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001).  We conclude that it was within the military judge’s discretion to consolidate Specifications 1 through 6 with Specifications 7 through 12 of Charge VII for findings.   

Clearly, consolidation benefits appellant more than multiplicity for sentencing because with consolidation appellant has six convictions instead of twelve.  See United States v. Frelix-Vann, 55 M.J. 329, 331-33 (C.A.A.F. 2001).  Notwithstanding CPT Melito’s election, we will exercise our considerable discretion under Article 66(c), UCMJ, not apply waiver, and implement the military judge’s first suggested option by consolidating the twelve specifications into six specifications.  See United States v. Butcher, 56 M.J. 87, 93 (C.A.A.F. 2001); Quiroz, 55 M.J. at 338.
Defense Counsel’s Closing Argument

During appellant’s unsworn statement, he did not opine whether confinement would be an appropriate sentence in his circumstances.  Captain Melito argued that his client should receive seventeen and one-half months of confinement as part of his sentence.  The military judge responded, “That’s a curious figure.  Where did you come up with 17 1/2?”  Captain Melito responded, “Just some rough calculations, sir.  Taking into account the damage, the value, and the time and effort expended by Private [S.C.V.’s] father seeing as that was kind of the greater offense overall, sir.”
  The military judge did not ask appellant whether he agreed to  confinement of seventeen and one-half months.  

“Effective advocacy requires an astute, reflective evaluation of a set of circumstances with rational, tactical trial choices flowing therefrom.”  United States v. Burt, 56 M.J. 261, 265 (C.A.A.F. 2002).  We call upon defense counsel “to determine the odds of what might happen as to the findings or sentence and to structure their arguments based on these probabilities.”  United States v. Bolkan, 55 M.J. 425, 428 (C.A.A.F. 2001) (citing United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994)).  In the absence of evidence to the contrary, we assume that appellant agreed with trial defense counsel’s argument for a sentence including seventeen and one-half months of confinement.  See United States v. Saintaude, 56 M.J. 888, 898 n.37 (Army Ct. Crim. App. 2002) (stating a lawyer shall consult with client on objectives of representation and “shall abide” by client’s decisions (citing Army Reg. 27-26, Legal Services:  Rules of Professional Conduct for Lawyers Rule 1.2(a) (1 May 1992))).  While we do not understand CPT Melito’s explanation of arguing for seventeen and one-half months of confinement, we conclude in light of the military judge’s thirty-two month sentence that CPT Melito’s argument did not prejudice appellant.  See id. at 892 & n.9; Williams v. Taylor, 529 U.S. 362, 390 (2000); Strickland v. Washington, 466 U.S. 668, 687 (1984).
DECISION

We have considered appellant’s other assignment of error and find it to be without merit.  

The court affirms only so much of the finding of guilty of Specification 1 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 29 March 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1003, dated 29 March 2001, drawn upon West Shore Bank, account number [omitted], payable to J.G., in the amount of $35.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 2 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 29 March 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1006, dated 29 March 2001, drawn upon West Shore Bank, account number [omitted], payable to J.G., in the amount of $100.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 3 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 30 March 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1004, dated 30 March 2001, drawn upon West Shore Bank, account number [omitted], payable to Daniel A. Neece, in the amount of $300.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 4 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 4 April 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1009, dated 4 April 2001, drawn upon West Shore Bank, account number [omitted], payable to J.G., in the amount of $300.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 5 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 4 April 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1010, dated 4 April 2001, drawn upon West Shore Bank, account number [omitted], payable to Daniel A. Neece, in the amount of $700.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 6 of Charge VII as finds that appellant did, at or near some point between Fort Carson, Colorado, and the State of California, on or about 4 April 2001, with intent to defraud, falsely make the signature of Private S.C.V., and utter the same check in the following words and figures, to wit: check number 1016, dated 4 April 2001, drawn upon West Shore Bank, account number [omitted], payable to J.G., in the amount of $200.00, which would, if genuine, apparently operate to the legal harm of another, in violation of Article 123, UCMJ.  

The findings of guilty of Specification 2 of Charge II and Specifications 7-12 of Charge VII are set aside and Specification 2 of Charge II and Specifications 7-12 of Charge VII are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence, except we order that appellant receive an amount equal to three days of pay at the grade of Private E1 for untimely review of his pretrial confinement.  See Sherman, 56 M.J. at 903; UCMJ art. 75(a) (stating that all rights, privileges, and property of which an appellant has been deprived by virtue of that portion of his sentence set aside shall be restored).

 Judge BARTO
 and Judge SCHENCK concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge interrupted CPT Melito’s explanation of the legal basis for his motion, stating, “Well I understand what the rules are.  You don’t need to give me a lecture about that.”  





� The military magistrate stated in his memorandum that trial defense counsel’s complaint about the 72-hour review not being “properly completed” was without merit.  The magistrate explained, “CPT Teague testified that he had prepared the memorandum within 72 hours, but had merely not signed it pending review by the trial counsel.” 





� Rule for Courts-Martial 305(i)(1) requires “[r]eview of the adequacy of probable cause to continue pretrial confinement . . . within 48 hours of imposition of confinement under military control.”


� “Not later than 72 hours after the commander’s ordering of a prisoner into pretrial confinement . . . the commander shall decide whether pretrial confinement will continue.”  R.C.M. 305(h)(2)(A).





� See United States v. Pomarleau, 57 M.J. 351, 363-65 (C.A.A.F. 2002) (holding where defense counsel failed to give adequate notice of expert evidence, military judge erred by excluding such evidence without considering continuance).


� Rule for Courts-Martial 305(h)(2)(C) provides that if continued pretrial confinement is approved, the commander is required to prepare a written memorandum.  This rule does not mention when the memorandum should be completed, other than to say that the memorandum shall be forwarded to the reviewing officer who conducts the 7-day review of continued pretrial confinement.  





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� Paragraph 7 of the stipulation of fact indicates the following:  (1) the Jeep broke down on or about 3 April 2001; (2) appellant spent the night in Baker, California, and then took a bus back to Colorado Springs, Colorado; and (3) appellant returned to his unit on or about 5 April 2001.  During the providence inquiry, the military judge did not clarify whether the Jeep broke down before or after appellant was due back from his 4-day pass.  The military judge did not ask appellant to describe his attempts, if any, to expedite his return to his unit; whether appellant called his unit to explain that he would be late; or how appellant actually got back to his unit.  


� We discern no tactical reason for CPT Melito’s election.  Appellant’s pretrial agreement states that it will not be affected by dismissal of any charge or specification by the military judge.


 


� According to the stipulation of fact, appellant wrongfully appropriated PVT S.C.V.’s Jeep, which had a value of about $6,086.00.  Appellant drove the Jeep to California, where it broke down.  The related towing and storage fees were $297.00, and the estimated cost of repair was $3,623.14.  Private S.C.V.’s father took two weeks off from work, rented a U-Haul, and drove from Michigan to California to retrieve the Jeep.  Appellant paid PVT S.C.V $1,000.00 to help offset the damages.  


� Judge Barto took final action before his temporary reassignment.
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