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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of violating a general regulation (five specifications), sodomy, and indecent acts, in violation of Articles 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 925, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, forfeiture of $795.00 pay per month for three months, and reduction to Private E1.  The convening authority approved only sixty days of the sentence to confinement, but otherwise approved the adjudged sentence.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error and the government’s reply thereto.  Because we determine that a new convening authority’s action is appropriate in this case, we will not address the other errors asserted by appellant.(  

Appellant asserts that he did not receive the staff judge advocate’s (SJA) recommendation (SJAR) prior to the convening authority’s action in this case.  As a result, appellant did not submit matters to the convening authority pursuant to R.C.M. 1105 and 1106 before the convening authority’s action.  Appellant’s trial defense counsel, in a sworn affidavit, confirms neither he nor appellant received the SJAR prior to the convening authority’s action.  Additionally, the affidavit and attached emails reveal that the SJA’s office was on notice that appellant intended to submit clemency matters to the convening authority.  
The government concedes that “there is no evidence in the record that the SJAR was actually served on the trial defense counsel, . . .”  but asks this court to “invoke the presumption of regularity . . . .”  In support of this request, the government submits an affidavit from the then chief of military justice at Fort Jackson, South Carolina, stating:

On 4 August 2004 our office faxed a copy of the SJAR to the Trial Defense Office at Fort Gordon, Georgia.  In addition, a copy of [the] SJAR was sent in an email to [the trial defense counsel].  The “sent” and “read” email confirmation regarding the Sorden case has since been deleted.  This office did not retain documentary proof of the fax.

Based on this record we cannot presume regularity and cannot conclude that appellant waived his right to personally submit clemency matters to the convening authority.  As a result, we are not convinced that appellant was afforded a full opportunity to present matters to the convening authority prior to his action on the case.  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  

It has long been asserted that the convening authority’s action provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Consequently, we will exercise our considerable discretion and set aside the convening authority’s action and require a new action to afford appellant a complete opportunity to personally submit matters in support of his request for clemency.  


Accordingly, the action of the convening authority, dated 10 September 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Prior to the new convening authority’s action, the government will ensure that the record of trial is properly authenticated per the requirements of Rule for Courts-Martial [hereinafter R.C.M.] 1104. 
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