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MEMORANDUM OPINION ON FURTHER REVIEW
---------------------------------------------------------------
CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  The convening authority also directed that eighty days of pretrial confinement credit be applied to the approved sentence to confinement.
Appellate defense counsel initially submitted the case to this court assigning four errors:  (1) the military judge erroneously held that restrictions imposed at the Fort Sill, Oklahoma, Personnel Control Facility (PCF) were not tantamount to confinement; (2) the military judge failed to credit one day of confinement against appellant’s sentence to confinement for a portion of 15 March 2001, when appellant was held in pretrial confinement; (3) appellant’s chain of command failed to comply with the review and notice provisions of Rule for Courts-Martial [hereinafter R.C.M.] 305 thereby entitling appellant to additional sentence credit; and (4) the staff judge advocate (SJA) failed to properly advise the convening authority about the nature and duration of appellant’s restriction as required by R.C.M. 1106(d)(3)(D).  Additionally, under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant personally raised that the defense counsel detailed to represent him post-trial failed to prepare and present clemency matters on his behalf. 

In our initial review of the record, we directed appellate counsel to submit supplemental briefs on the following specified issues:

I.
WHETHER CAPTAIN JOSEPH A. FEDORKO WAS DISQUALIFIED FROM ACTING AS APPELLANT’S DEFENSE COUNSEL FOR POST-TRIAL MATTERS.

II.
WHETHER CAPTAIN JOSEPH A. FEDORKO PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING TO CONTACT APPELLANT REGARDING SUBMISSION OF APPELLANT’S POST-TRIAL MATTERS IN ACCORDANCE WITH RULE FOR COURTS-MARTIAL 1105 AND BY WAIVING APPELLANT’S RIGHT TO SUBMIT CLEMENCY MATTERS WITHOUT APPELLANT’S 

APPROVAL. 

In a memorandum opinion of 7 January 2005, we held that Captain (CPT) Fedorko was disqualified from representing appellant in post-trial matters because CPT Fedorko failed to obtain appellant’s informed consent to a disqualifying condition.  We directed that the case be returned for a new recommendation and action which has been done and the case is once again before us for review pursuant to Article 66, UCMJ.
 
BACKGROUND

On 31 July 1998, appellant deserted his unit.  His desertion was terminated on 7 March 2001 when he was arrested by officers from the Comal County Sheriff’s Department.  The civilian authorities held appellant for seven days for an offense unrelated to appellant’s military offense.  On 14 March 2001, appellant was transferred to Fort Sam Houston, Texas, and placed in a detention cell.  He was released from that detention cell on 15 March 2001 and transferred to the Fort Sill PCF where he remained restricted until 23 March 2001.  Appellant was then released from the Fort Sill PCF, and he returned to his home to await discharge paperwork.  However, on 16 April 2001, appellant received orders to return to military control.  He arrived at Fort Sill on 17 April 2001 and was held in “an administrative holding area of the PCF” until 23 April 2001 when members of his unit arrived and transferred him to Fort Drum.  When appellant arrived at Fort Drum on 24 April 2001, he was placed in pretrial confinement and remained confined for seventy-nine days prior to his trial. 
Following our initial review, The Judge Advocate General remanded the case to the general court-martial convening authority at Fort Knox, Kentucky.  The SJA’s new recommendation (SJAR) did not address the specific nature of the pretrial restraints imposed upon appellant or the possibility of an extra day of credit for appellant’s confinement on 15 March 2001.  Pursuant to R.C.M. 1105 and 1106, the new detailed trial defense counsel, CPT Orenstein, raised these two matters as allegations of legal error and, he specifically argued that the error of failing to accurately describe the nature and duration of the pretrial restraint prejudiced appellant.  He asserted that the absence of the correct data caused the new SJAR to “fail to provide an accurate picture of the circumstances of PVT Brown’s case.”  And, he stated that the nature and duration of the restraint “are essential elements in determining whether clemency is appropriate.”   
In an addendum to the SJAR, the acting SJA noted the defense allegations of legal error and expressed her disagreement.  She advised the convening authority to grant only eighty days of credit again.
DISCUSSION

We agree with CPT Orenstein that “the record is clear that [appellant] was subjected to far more restraint than is mentioned in the SJAR.”
  Appellant was held in a pretrial confinement status at Fort Sam Houston, Texas, for portions of both 14 and 15 March 2001.  The law is clear that that degree of restraint requires two days of credit.  United States v. DeLeon, 53 M.J. 658, 660 (Army Ct. Crim. App. 2000).  In addition to failing to measure the duration of the restraint correctly under the law, the SJA failed to accurately summarize the nature of the restraint as both pretrial confinement and restriction for other periods.  The matter was litigated at trial and was the subject of a written stipulation of fact and a ruling by the military judge in the record of trial.  

Captain Orenstein preserved the issue by raising it under R.C.M. 1106(f)(4).  Appellate defense counsel properly raised the issue on this further review of appellant’s case.  We test for SJAR errors in this posture under the standard of United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998).  United States v. Scalo, 60 M.J. 435, 436-37 (C.A.A.F. 2005).  Here, we find that appellant has made “some colorable showing of possible prejudice.”  Unlike the facts in Scalo, this appellant raised the matter to the convening authority in the first instance giving the SJA an opportunity to inform the convening authority of the true facts in the case.  As our superior court noted in Scalo, if done carefully and correctly, “[t]he SJA’s recommendation plays a vital role in providing the convening authority with complete and accurate advice in the exercise of command discretion.”  Id. at 436.  Just as the length of appellant’s period of absence in desertion aggravates his crime, the duration and nature of his pretrial restraint mitigates the quantum of punishment appropriate for the offense.  In Scalo, our superior court relied on the fact that the “[a]ppellant did not directly or indirectly refer to the pretrial restraint or suggest the convening authority should take it into account in considering clemency.”  Id. at 437.  Here, the SJAR omissions were contrary to the President’s “detailed guidance as to the material that must be set forth in the SJA’s recommendation.”  Id. at 436.  And, appellant asserted that because of these errors, the convening authority “did not have the opportunity to make an informed decision regarding appellant’s clemency.”
The SJAR also failed to properly account for all the matters submitted by appellant pursuant to R.C.M. 1105 and 1106.  In the submission, CPT Orenstein referred to the attached “correspondence course completion certificates for courses taken [by appellant] while confined.”  The addendum to the SJAR made no reference to these materials and they were not a part of the record of trial.  Thus, we must speculate on whether those certificates were ever submitted or whether they were not properly accounted for in the addendum and forwarded to the convening authority or whether they were put aside by the SJA and not forwarded to the convening authority.  We decline to engage in such speculation.  Article 60(b)(1), UCMJ, and R.C.M. 1107(b)(3)(A)(iii) dictate that the convening authority shall consider any clemency matters submitted by an accused and his counsel pursuant to R.C.M. 1105 or 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Therefore, we will not speculate as to whether the documents that were apparently intended to accompany a clemency submission were in fact attached and considered by the convening authority.  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).

Ordinarily, a new recommendation and action would be an appropriate remedy for such SJAR errors.  But where the government has demonstrated its persistent inability to properly deal with the post-trial processing of a case, judicial economy demands that we provide a remedy and some finality to the proceedings.  Accordingly, we will take corrective action and reduce the severity of the approved sentence as well as direct the appropriate degree of credit for pretrial confinement be applied.

DECISION
The findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to Private E1 is affirmed.  The appellant will be credited with eighty-one days of confinement against the affirmed sentence to confinement.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a). 

Chief Judge CAREY and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Given our original disposition of this case, we did not decide appellant’s other claims of error.  In regard to appellant’s assigned errors, however, we noted that the government conceded that the military judge failed to credit one day of confinement against appellant’s sentence to confinement for the portion of the day on 15 March 2001 when appellant was held in confinement.  The government also conceded that the SJA failed to include the period of restriction in his recommendation to the convening authority as required by R.C.M. 1106(d)(3)(D).  And we noted that appellant’s other assigned errors could be raised in his new post-trial submissions and any corrective action, as appropriate, could be granted by the convening authority.  





� In light of our prior opinion concerning this same credit issue, we believe the acting SJA would have been wiser to provide some explanation to her convening authority about why the government’s prior concession of the credit issue was incorrect.  On this further review, the government again concedes the credit error.





� We have considered the full extent of all of appellant’s allegations of error, as originally filed, and as personally raised pursuant to Grostefon, and hold that the meritorious aspects of the several issues have been satisfied by the government’s action in response to our prior opinion and our present remedy. 
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