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MEMORANDUM OPINION
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Per Curiam:

An enlisted panel convicted appellant, contrary to his pleas, of disrespect to a superior noncommissioned officer, disobedience of a superior noncommissioned officer, failure to obey an order (two specifications), drunk on duty, wrongful possession of a controlled substance, assault with a loaded firearm (two specifications), and communication of a threat (three specifications), in violation of Articles 91, 92, 112, 112a, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 892, 912, 912a, 928, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.
In a single assignment of error, appellate defense counsel assert appellant’s civilian defense counsel at trial provided appellant with post-trial ineffective assistance of counsel by failing to submit Rule for Courts-Martial [hereinafter R.C.M.] 1105 clemency matters on behalf of appellant.  Appellate government counsel agree appellant did not receive post-trial effective assistance of counsel, but claim appellant has not demonstrated prejudice.  We agree with appellant.
In an affidavit submitted to this court appellant asserts he was unaware his civilian defense counsel, Mr. Patrick McLain, had failed to submit clemency matters until appellant was contacted by his appellate defense counsel.  Appellant asserts he discussed with Mr. McLain his willingness to accept a “general discharge” in lieu of his court-martial conviction.  In the alternative, appellant was willing to continue serving on active duty.  Therefore, appellant thought Mr. McLain would “ask[] the convening authority to grant [him] clemency, or to not approve the adjudged sentence and allow [him] to continue to serve [his] country.” 
Captain M.S. and Mr. McLain represented appellant at trial, but Mr. McLain informed the military judge he was responsible for appellant’s post-trial representation.  Mr. McLain was served the record of trial on 31 January 2006 and received the post-trial recommendation on 12 April 2006.  On 21 April 2006, Mr. McLain emailed CPT M.S. asserting he would forward post-trial matters by 24 April 2006.   In an email dated 23 May 2006, Mr. McLain requested until 26 May 2006 to complete appellant’s post-trial submissions.  On 2 June 2006, the Chief of Justice informed Mr. McLain by email that matters had not been received.
  There is no evidence that Mr. McLain further communicated with the government after 23 May 2006.  The convening authority took action on 8 June 2006.  No clemency was granted.  
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Given the “low threshold” of prejudice required for post-trial errors, such as those appellant asserts, appellant must demonstrate what he would have submitted to the convening authority if he had been afforded the opportunity.  See United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  In this case, appellant has made the requisite showing.  
Appellant anticipated Mr. McLain would ask the convening authority to grant a post-trial administrative separation, or in the alternative, disapprove the punitive discharge thereby permitting appellant to continue on active duty.  At a minimum Mr. McLain should have submitted a clemency memorandum on appellant’s behalf.
Under the circumstances of this case we are not confident appellant was provided competent post-trial representation.  We find appellant has made a “colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289.  

Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to provide appellant an opportunity to submit R.C.M. 1105 matters to the convening authority.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).

The convening authority’s initial action, dated 8 June 2006, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s post-trial matters, assuming an additional 20-day delay had been granted which Mr. McLain never requested, were due on 11 April 2006.  See R.C.M. 1105(c)(1).  By delaying action until 8 June 2006 the convening authority provided ample opportunity for Mr. McLain to fulfill his post-trial obligations.
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