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MEMORANDUM OPINION 

-----------------------------------------
STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].   The convening authority approved the adjudged sentence to a bad-conduct discharge and forfeiture of $737.00 pay per month for three months.  

On 27 May 2003, appellate defense counsel submitted appellant’s case to this court on its merits.  Appellant personally raised a violation of his speedy trial rights pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  This court specified two issues relating to speedy trial.  We conclude that appellant’s right to a speedy trial under Article 10, UCMJ, was violated and direct relief in our decretal paragraph.

FACTS

Appellant went AWOL on or about 7 July 2001 and returned to his unit voluntarily on 13 March 2002.  Initially, appellant was placed under a “twenty-four hour watch” for forty-eight hours.  During this time period, appellant was required to sit continuously at the charge of quarters (CQ) desk.  He was under the CQ’s constant supervision, even during restroom visits.  After forty-eight hours, the “twenty-four hour watch” was lifted, but appellant was restricted to the company area.  

During his company-area restriction, appellant sat at the CQ desk for two weeks in his civilian clothes from 0600 to 2200 each day.  He performed no military duties during these two weeks.  Appellant was permitted to go, without escort, to the small company gym and company television day room.  He had to be escorted on all other occasions, including visits to the dining facility and to church.  For some period of time, appellant was made to sleep on an old mattress on the floor beside the CQ desk because his barracks room was needed for a new soldier.  

At the end of March 2002, appellant’s restrictions were relaxed—he was restricted to the battalion area and permitted to go, without escort, to the gym, shoppette, and dining facility, all of which were near the battalion area.  When going to any other location, appellant was required to be under escort.  Appellant remained under these battalion-area restrictions until his court-martial, except for three hours on Mother’s Day
 and for about thirty-six hours on the 4th of July weekend when he was permitted to be with his mother.  

The command did not provide appellant with uniforms until approximately two and one-half to three months after his return from AWOL.  Upon his return, appellant had no personal cash, did not receive pay and allowances, and the command failed to authorize casual pay.  Because his hair was too long, a noncommissioned officer shaved appellant’s head bald while he was sitting at the CQ desk.  Other soldiers witnessed the shaving.  

Appellant performed no military duties in his military occupational specialty (MOS) of mortarman.  After he received his uniform, appellant was detailed with duties as CQ runner or to mundane tasks, such as painting, cutting grass, or loading supplies.  At some point, he was detailed to assist the communications (commo) and supply sergeants for approximately two to three weeks.  The tasks were menial, but appellant’s performance was “better than any detail [that the commo sergeant] could have gotten from the platoon.”  Nonetheless, appellant was taken out of the supply room and, until his trial, made to sit at the CQ desk or outside the commander’s office for long periods of time in a row of chairs reserved for “shit bags.”

In late June, appellant had a profile that restricted him in his physical training (PT), but he was capable of performing most of the military duties in his MOS.  The command denied appellant contact with explosives throughout his restriction.  As a result, appellant never performed any MOS duties from the date of his return on 13 March 2002, until the date of his court-martial on 30 July 2002.
  Instead, he was segregated “from the general populace of the company [s]o that [he] would not, in essence, infect the rest of the company with [his] behavior.”


On 17 May 2002, the company commander preferred a charge of AWOL against appellant.
  On 28 June, the charge sheet was forwarded to the summary court-martial convening authority.  On 11 July, the charge was referred to a court-martial.  On 12 July, defense counsel was detailed to represent appellant.  On 16 July, appellant was served a copy of the charge sheet.  Appellant’s court-martial began on 30 July 2002, 139 days after the start of his restriction on 13 March 2002. 

Appellant moved to dismiss the single charge of AWOL based upon violations of his right to a speedy trial under the Sixth Amendment,
 Article 10, UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 707(a).
  The military judge denied appellant’s motion, finding, in part, that after the first forty-eight hours, appellant was not under “arrest” for purposes of Article 10, UCMJ.  

DISCUSSION

“‘The conclusion whether an accused received a speedy trial is a legal question that is reviewed de novo . . . .’”  United States v. Cooper, 58 M.J. 54, 58 (C.A.A.F. 2003) (quoting United States v. Doty, 51 M.J. 464, 465 (C.A.A.F. 1999)); see also United States v. Thompson, 46 M.J. 472, 475 (C.A.A.F. 1997).  The military judge’s findings of fact are given “‘substantial deference and will be reversed only for clear error.’”  Doty, 51 M.J. at 465 (citation omitted).  

Article 10, UCMJ, provides a more stringent speedy trial requirement than the Sixth Amendment.
  United States v. Birge, 52 M.J. 209, 212 (C.A.A.F. 1999); United States v. Kossman, 38 M.J. 258, 259 (C.M.A. 1993).  Article 10, UCMJ, provides as follows:

When any person subject to this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform him of the specific wrong of which he is accused and to try him or to dismiss the charges and release him.

The military judge found that, after the first forty-eight hours, appellant was not placed in arrest for purposes of Article 10, UCMJ, and accordingly Article 10 was not triggered.  See United States v. Nelson, 5 M.J. 189, 190-91 (C.M.A. 1978) (holding that thirteen days in pretrial confinement followed by complete absence of restraint did not trigger Article 10’s speedy trial protections).  

We conclude that the entire period of appellant’s restriction, except for the brief periods he was released to his mother, constitutes “arrest” under Article 10, UCMJ.  “Arrest” is defined by Article 9(a), UCMJ, as “the restraint of a person by an order, not imposed as a punishment for an offense, directing him to remain within certain specified limits.”  Under traditional military jurisprudence—the “common law of the military” prior to 1949—arrest was an authorized form of restraint that could be legally imposed prior to trial.  Arrest was regularly imposed by either an oral or written order, as a moral alternative to the physical restraint of confinement.  It was normally used in the case of officers and commonly limited to confinement to barracks, quarters, or tent (close arrest).  Where detention was likely to be of considerable duration, the limits could be extended to boundaries of camp, post, or station (open arrest).  A service member held under arrest was prohibited from performing normal duties, exercising command or leadership responsibilities, and participating in military or official functions.  See Colonel William Winthrop, Winthrop’s Military Law and Precedents 110-117 (2d ed. reprint 1920) (1896). 

This traditional view of arrest is reflected in R.C.M. 304(a)(3), which provides the following:

Arrest is the restraint of a person by oral or written order not imposed as punishment, directing the person to remain within specified limits; a person in the status of arrest may not be required to perform full military duties such as commanding or supervising personnel, serving as guard, or bearing arms. The status of arrest automatically ends when the person is placed, by the authority who ordered the arrest or a superior authority, on duty inconsistent with the status of arrest, but this shall not prevent requiring the person arrested to do ordinary cleaning or policing, or to take part in routine training and duties.

Appellant was restricted to his company or battalion area, unable to perform any military duties except “cutting the grass, painting the hallways, helping with supply,” and performing CQ runner duties.  Appellant bore no arms during this period and, for a significant portion of the period, wore no uniform and received no pay or allowances.  See generally United States v. Acireno, 15 M.J. 570, 571-72 (A.C.M.R. 1982) (discussing the difference between arrest and restriction).  In this case, arrest is “precisely the form of restraint imposed on [appellant], and the fact that it was labeled ‘restriction’ [did] not change [appellant’s] status in fact.”  United States v. Williams, 16 U.S.C.M.A. 589, 592, 37 C.M.R. 209, 212 (1967); see United States v. Smith, 17 U.S.C.M.A. 427, 429-30, 38 C.M.R. 225, 227-28 (1968).   

Having determined that appellant was under arrest for a lengthy period of time, we must next determine whether the government acted with “‘reasonable diligence’” in proceeding to trial.  See Kossman, 38 M.J. at 262 (citation omitted).  In making this determination, our superior court has held that it is “appropriate” to consider the factors in Barker v. Wingo “in the context of Article 10’s ‘immediate steps’ language and ‘reasonable diligence’ standard.”  Birge, 52 M.J. at 212; see Cooper, 58 M.J. at 61.  These factors are:  length of the delay, the reason for the delay, the accused’s assertion of his right, and prejudice to the accused.  Barker, 407 U.S. at 530-32.  In this regard, the military judge in appellant’s case concluded that the government failed to exercise due diligence in bringing the case to trial promptly.
  Weighing the Barko factors, we agree with the military judge’s findings and hold that the government failed to show the required reasonable diligence in bringing appellant’s case to trial. 

This was a simple and uncomplicated AWOL case.  Appellate government counsel proffered no explanation for the delay between preferral and forwarding of the charges to the summary court-martial convening authority (forty-two days) and the delay in then forwarding the charges to the convening authority for referral (thirteen days).  Moreover, while charges were preferred against appellant on 17 May 2002, trial defense counsel was not detailed until 12 July 2002, about two weeks before the start of appellant’s trial on 30 July 2002.  See United States v. Hatfield, 44 M.J. 22, 24 (C.A.A.F. 1996) (dismissing charges for Article 10, UCMJ, violation where it took about six weeks to appoint an available defense counsel).  Also, the pretrial environment was unduly oppressive.  Appellant was needlessly idle and lived under a cloud of suspicion and hostility.
We find that appellant did not assert his right to speedy trial until the trial had begun, and that his pretrial preparation was not prejudiced by the government delay.  Prejudice, however, should not be so narrowly construed but should be assessed in light of those interests for which the speedy trial right was designed to protect:  “(i) to prevent oppressive pretrial incarceration; (ii) to minimize anxiety and concern of the accused; and (iii) to limit the possibility that the defense will be impaired.”  Barker, 407 U.S. at 532.

WAIVER

Although an appellant’s unconditional guilty plea has been held to waive his right to a speedy trial under Article 10, UCMJ, by our sister courts of criminal appeals, see Benavides, 57 M.J. at 552-54; United States v. Bruci, 52 M.J. 750, 754 (N.M.Ct.Crim.App. 2000), we are not bound by these decisions and will not apply waiver under the exceptional facts of this case.
  See Benavides, 57 M.J. at 552 n.1; Bruci, 52 M.J. at 754; UCMJ art. 66(c).
DECISION


The findings of guilty and the sentence are set aside.  The charge is dismissed with prejudice.


Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court
� The military judge determined that appellant was released to his mother for approximately eighty hours over Mother’s Day weekend.  We find that the CQ told appellant, and appellant believed, that he was only permitted to leave his battalion area for three hours for dinner with his mother.





� The military judge found that “any limitation on [appellant’s] performance of military duties was unrelated to the restriction” imposed by the command and instead was the result of a “medical profile” limiting appellant’s activities.  Appellant was injured on or about 26 June, approximately three months after his return to the unit.  The only evidence concerning limitations as a result of appellant’s medical profile came from the platoon sergeant, who testified:  “I can’t be specific, sir.  I could say, I think he had a knee injury or a back injury, shoulder injury, something like that.  But, he was able to do most of the duties, only PT was restricted, sir.”





� Testimony of Sergeant Hoffman, R. at 67.





� The military judge erroneously found that charges were preferred on 16 May 2002.





� U.S. Const. amend. VI.  


� The military judge determined that appellant’s release for approximately eighty hours over Mother’s Day weekend was a “significant period,” restarting the 120-day clock under R.C.M. 707(b)(3)(B).  Cf. United States v. Miller, 26 M.J. 959, 960 (A.C.M.R. 1988) (finding that five-day hospitalization during restriction tantamount to confinement constituted release for a significant period and restarted 120-day clock); United States v. Campbell, 32 M.J. 564, 566 (A.C.M.R. 1991) (finding Article 15 restriction for unrelated crime constituted release and restarted speedy trial clock).  This finding is clearly erroneous because there is no evidence that appellant’s restrictions were, in fact, lifted over Mother’s Day weekend and there was compelling testimony that appellant was released on Mother’s Day for only a few hours for dinner with his mother.  We need not address, however, whether R.C.M. 707 was violated because appellant subsequently pleaded guilty, waiving any violation of R.C.M. 707.  See United States v. Benavides, 57 M.J. 550, 552-54 (A.F. Ct. Crim. App. 2002); United States v. West, 56 M.J. 626, 628 (Coast Guard Ct. Crim. App. 2001); R.C.M. 707(e). 





� Whether tried by civilian court or court-martial, an accused has a constitutional right to a speedy trial.  U.S. Const. amend. VI.  This right only applies after an indictment is filed or charges are preferred.  United States v. McGraner, 13 M.J. 408, 413 (C.M.A. 1982) (citing United States v. Lovasco, 431 U.S. 783, 788-89 (1977)).  An appellant’s right to a speedy trial must be determined on an ad hoc balancing basis, in which the conduct of the government and that of the appellant are weighed.  Barker v. Wingo, 407 U.S. 514, 530 (1972).  


� After making a finding of fact that appellant’s restrictions did not amount to an arrest after the first forty-eight hours, the military judge made additional findings of fact to assist this court in its review of appellant’s case, as follows: 





If appellate review of this case finds that the conditions of [appellant’s] restriction amounted to arrest, as the term applies to Article 10, I find no evidence of due diligence on the part of the government to bring this case to trial promptly.  Specifically, I note a delay of forty-two days between preferral and receipt by the summary court-martial convening authority, a thirteen day delay between receipt by the summary court-martial convening authority and referral, and a delay of five days between referral and service on [appellant], which, in addition to being unexplained, is contrary to local rules that the accused will be served within twenty-four hours of referral.





� We decline to apply waiver for three reasons:  (1) appellant moved to dismiss the charges for lack of speedy trial before entry of his pleas, citing Article 10, UCMJ; (2) appellant was unnecessarily deprived of liberty to a greater extent than necessary; and (3) there was evidence of willful, purposeful, vexatious, and oppressive conduct by appellant’s command who failed to bring appellant to trial with “reasonable diligence.”  We also note that our superior court has held that “a plea of guilty does not deprive an accused of ‘the protections accorded to him by Article 10.’”  United States v. Sloan, 22 U.S.C.M.A. 587, 589, 48 C.M.R. 211, 213 (1974) (citation omitted); see United States v. Goode, 17 U.S.C.M.A. 584, 587, 38 C.M.R. 382, 385 (1968).  We recognize that, subsequent to these cited cases, the President exercised his rulemaking authority under Article 36(a), UCMJ, when he implemented R.C.M. 707.  The President, however, cannot diminish an Act of Congress through the implementation of procedural rules.  Kossman, 38 M.J. at 260.  Accordingly, R.C.M. 707(e) is not an implementation of Article 10, UCMJ; therefore, it is inapplicable to the issue of waiver under Article 10, UCMJ.
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