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MEMORANDUM OPINION
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BARTO, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, disrespect toward a superior commissioned officer, insubordinate conduct toward warrant and noncommissioned officers (eight specifications), failure to obey an order or regulation (three specifications), carnal knowledge, obstructing justice, and communicating a threat, in violation of Articles 86, 89, 91, 92, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 891, 892, 920, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for three years, and forfeiture of all pay and allowances.  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for thirty-four months, and forfeiture of all pay and allowances.  This case is before us for mandatory review under the provisions of Article 66, UCMJ. 

Appellant now asserts that he was denied effective assistance of counsel “when his attorney failed to advise him of a viable defense to the carnal knowledge charge.”  Appellant also asserts that the military judge erred by failing to explain the possible defense of mistake of fact as to age during the plea colloquy and by failing to obtain appellant’s admission to facts that negated this defense.  Neither assertion has merit, but both warrant succinct comment.
Ineffective Assistance of Counsel

We ordered a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to resolve the factual matters raised by appellant’s assertion on appeal that “his attorney failed to advise him of a viable defense to the carnal knowledge charge.”  A military judge heard testimony from appellant, his father, his former defense counsel (Captain (CPT) H), and the judge advocate (Major (MAJ) M) who was serving as senior defense counsel of the field office responsible for appellant’s defense at his court-martial.  The military judge then made the following findings of fact, inter alia, and we adopt them as our own:
· Appellant initially told CPT H that he did not know the victim (JC) was under sixteen years of age when he had sexual intercourse with her.  Contrary to appellant’s assertion, CPT H did not reply, “I’ll pretend I did not hear that” upon being told by appellant that he – i.e., appellant – thought JC was 18 or 19.  CPT H explained to appellant the defense of mistake of fact as it applied to carnal knowledge on multiple occasions.  Appellant also told his mother that he did not know JC’s age and could fight the charge against him, indicating appellant’s awareness of the availability of mistake of fact as to age as a defense to carnal knowledge.  
· CPT H’s subsequent investigation discovered at least two individuals with knowledge of the relevant circumstances who related facts that led CPT H to believe that appellant knew JC was under sixteen when he had sexual intercourse with her.  When confronted by these facts, appellant admitted to CPT H that he knew JC was under sixteen at the time he had sexual intercourse with her.  CPT H related appellant’s admission to MAJ M.    

· Appellant also instructed CPT H not to discuss the issue of JC’s age and appellant’s knowledge thereof with his parents.  Appellant further told CPT H that he was concerned about admitting his knowledge of JC’s age in open court since his family members would be attending the trial.  With this concern in mind, MAJ M assisted CPT H in crafting appellant’s anticipated statements for use during the plea inquiry.  Based upon MAJ M’s advice, CPT H encouraged appellant to say, “Looking back, I realize that she was under 16 at the time,” or words to that effect.

· Appellant voluntarily signed a stipulation of fact before trial that stated appellant knew JC was only fifteen years old at the time of their sexual relations.  Appellant’s post-trial assertion that this meant only that other witnesses would testify to this fact is not credible.  
· Appellant asserted during testimony at the DuBay session that CPT H did not explain the mistake of fact defense to him before trial and coerced him to submit an offer to plead guilty.  Appellant also stated that he lied at trial to obtain the benefit of his pretrial agreement and avoid confinement at “Leavenworth.”  However, appellant’s demeanor while testifying during the DuBay session “was such that much of his testimony was completely unworthy of belief.  When confronted with difficult questions, he would squirm and his complexion reddened.”
As such, we agree with the conclusion of the military judge conducting the DuBay session that CPT H “fully explained the mistake of fact defense to his client.”  There is no factual predicate for this claim of ineffective assistance of counsel because appellant was aware that JC was fifteen years old when he had sexual intercourse with her.  This assignment of error is without merit.

Carnal Knowledge
Appellant pleaded guilty to carnal knowledge with JC.  He entered into a stipulation of fact before trial in which he admitted that he knew JC was fifteen years old when they had sexual intercourse.  The military judge explained the elements of the offense of carnal knowledge to appellant, and appellant stated that he understood the elements and had no questions about them.  Appellant also acknowledged that he understood his guilty plea admitted that the elements accurately described what he did, and he further stated that he believed and admitted that the elements correctly described what he did.  
During the plea inquiry, appellant told the military judge, “I met up with [JC] in the room while Private McGinnis was gone, sir, and I was drinking and being irresponsible, and I slept with her, and I did not inquire about her age.  Looking back, sir, I realized, sir, that she was, at the time, age 15, sir.”  During pre-sentencing proceedings, CPT H pointed out to the military judge that if the sexual intercourse in question had taken place two weeks later, after JC’s sixteenth birthday, “the crime wouldn’t even be here.”  Appellant now contends that these statements raise “the statutory mistake of fact defense concerning knowledge of [JC]’s age,” and the military judge therefore erred by accepting appellant’s guilty plea to carnal knowledge without first explaining the defense and eliciting facts from appellant that negate the defense.  
It is an affirmative defense to this offense that “the person with whom the accused committed the act of sexual intercourse had at the time of the offense attained the age of twelve years,” and “the accused reasonably believed that the person had at the time of the alleged offense attained the age of sixteen years.”  Article 120(d)(1), UCMJ; see Rule for Courts-Martial [hereinafter R.C.M.] 916(j)(2).  In the course of a guilty-plea proceeding, “[i]f an accused ‘sets up matter inconsistent with the plea’ . . . the military judge must either resolve the apparent inconsistency or reject the plea.”  United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1996) (quoting Art. 45(a), UCMJ); see R.C.M. 910(e) & (h)(2).  However, the “mere possibility” of conflict between an accused’s statements and a guilty plea does not necessarily require rejection of the plea.  United States v. Logan, 22 U.S.C.M.A. 349, 350-51, 47 C.M.R. 1, 2-3 (1973).  Rather, “rejection of the plea [is] required . . . [when] the record of trial shows a ‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991); see United States v. Gibson, 43 M.J. 343, 346 (C.A.A.F. 1995).  Once a military judge has accepted a plea and entered findings thereon, we will not disturb the findings and plea unless there is “a substantial conflict between the plea and the accused’s statements or other evidence of record.”  Garcia, 44 M.J. at 498.

Appellant did not assert at trial that he was mistaken about JC’s age; he merely stated that he “did not inquire about her age.”  Similarly, CPT H did not assert to the military judge that appellant was mistaken about JC’s age; he merely argued that it was a factor in mitigation that JC was at the boundary of the population protected by Article 120(b), and would not have been within the ambit of the statute had the intercourse taken place two weeks later.  We conclude that neither remark is inherently inconsistent with appellant’s plea of guilty to carnal knowledge.
More difficult to resolve is the significance of appellant’s convoluted statement, “Looking back, sir, I realized, sir, that she was, at the time, age 15, sir.”  Appellant now asserts that this remark implies that he was ignorant or mistaken as to JC’s age at the time of their intercourse, and therefore necessitated explanation of the possible defense by the military judge before acceptance of the guilty plea.  However, we consider this remark to be more akin to the statements described in Garcia, 44 M.J. at 497, and United States v. Peterson, 47 M.J. 231 (C.A.A.F. 1997).  
In Garcia, appellant pleaded guilty to four specifications of maltreatment and indecent assault, in violation of Articles 93 and 134, UCMJ.  44 M.J. at 496.  In response to a question from the military judge during the plea inquiry as to whether one of his victims consented or invited the conduct at issue, appellant stated, inter alia, “At the time that it was happening, I felt as though she was consenting.  But, now that I look back on it, I realize that she wasn’t and that it was inappropriate.”  Garcia, 43 M.J. 686, 688 (A.F. Ct. Crim. App. 1995).  In Peterson, appellant stated the following during the plea inquiry in connection with his guilty pleas to indecent assault and housebreaking:  “At the time, sir, I believed that I was invited, but now, I believe that I wasn’t invited on that evening.”  Peterson, 47 M.J. at 234.  Our superior court considered both statements to be “mere rationalization” by individuals reluctant to admit their guilt, and held that neither statement raised a matter inconsistent with a prior guilty plea.  See id. at 235 (citing Garcia, 44 M.J. at 498).  
We are likewise satisfied that appellant’s statements during his plea inquiry fall into this category, especially in light of the finding by the DuBay judge that appellant was concerned about the effect of his in-court admissions on family members who were attending the trial.(  Moreover, to be inconsistent with a guilty plea, a mistake of fact as to the age of the victim of carnal knowledge must be subjectively held and objectively reasonable.  See UCMJ art. 120(d)(1); R.C.M. 916(j)(2); cf. Garcia, 44 M.J. at 498 (describing conditions during plea inquiry that raise mistake of fact as to consent for general-intent crimes).  Even if appellant’s statements during the plea inquiry are read to indirectly assert a subjective ignorance of JC’s age at the time of the offense, appellant did not make any claim as to the objective reasonableness of this apparent lack of knowledge.  See Peterson, 47 M.J. at 235; Garcia, 44 M.J. at 498.  As such, we conclude that the statements by appellant and his counsel do not, either singularly or in combination, raise the defense of mistake of fact as to JC’s age, see United States v. Thomas, 45 M.J. 661, 665 (Army Ct. Crim. App. 1995), or otherwise “set[] up [a] matter inconsistent with the plea.”  UCMJ art. 45(a).  There is therefore no “substantial basis in law and fact for questioning appellant’s guilty plea.”  Prater, 32 M.J. at 436; see Garcia, 44 M.J. at 499.  
The findings of guilty and the sentence are affirmed.  


Senior Judge HARVEY and Judge SCHENCK concur.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Not to put too fine a point on it, but appellant’s assertion during the plea inquiry that he “realized” at some point prior to trial that JC was fifteen years old at the time of their intercourse was an exercise in calculated ambiguity that allowed him to save face in front of his family at trial.  It is the face-saving ambiguity of appellant’s statement that now precludes it from being a “matter inconsistent with the plea.”  UCMJ art. 45(a).  Not every ambiguity during a plea inquiry is necessarily inconsistent with a plea of guilty.    
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