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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

COOK, Judge:

A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of conspiracy to obstruct justice, violating a lawful general order, obstruction of justice, and negligent homicide (three specifications), in violation of Articles 81, 92, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, and 934 [hereinafter UCMJ].  The adjudged sentence included a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  Except for the forfeitures, the convening authority approved the adjudged sentence and also credited appellant with 368 days of confinement against the approved confinement.  This case is before the court for review pursuant to Article 66, UCMJ.
We have considered the record of trial, appellant’s assignments of error, the government’s response, and oral argument of counsel for both sides.  We find one of appellant’s several assignments of error, that is, whether the government proved appellant guilty beyond a reasonable doubt of negligent homicide, merits discussion but no relief.
FACTS
On 18 September 2005, appellant, Staff Sergeant (SSG) Raymond L. Girouard, deployed to Iraq for his second tour of combat duty, assigned to Charlie Company, 3rd Battalion, 187th Infantry Regiment, 3rd Brigade Combat Team, 101st Airborne Division (Air Assault).  In May 2006, appellant was the leader of Third Squad, Third Platoon, Charlie Company.  Also assigned to Third Squad were Sergeant (SGT) Leonel Lemus, Specialist (SPC) Justin Graber, SPC William Hunsaker, SPC Jeremy Moor
, Private First Class (PFC) Corey Clagett, and PFC Bradley Mason. 

On 8 May 2006, appellant received an operations order for Operation Iron Triangle, planned for the Sunni Triangle on 9 May 2006.  Appellant’s squad was to lead an air assault on Objective Murray, an island situated in a canal near the town of Balad, Iraq.  Specifically, Third Squad, along with other elements of Third Platoon, was to clear a particular house and then clear the southern half of the island.  Based on guidance from his superiors at the order’s briefing, appellant understood:  the island was known to be an Al Qaeda training camp; between twenty to twenty-five terrorists were on the island; no civilians or noncombatants were on the island; and, the Rules of Engagement (ROE) and guidance from the brigade commander included killing all military-age males (MAMs).  Regarding these ROE, appellant and other members of his squad, including SPC Hunsaker and PFC Clagett, knew the ROE did not authorize the killing of MAMs once they had been detained, and that the killing of detainees under their control was an unlawful act. 
In the early morning hours of 9 May 2006, several Blackhawk helicopters transported the assault team, including Third Squad, to Objective Murray.  While descending on their first objective, appellant observed tracer fire.  After landing, Third Squad, with other elements in support, assaulted and cleared a house and surrounding area using suppressive fire, a flash bang grenade, and searching fire.  No combatants were found.  
Part of the assault team was then flown to a second objective while the remainder of the team stayed at Objective One.  The assault team members flown to the second objective included the Third Platoon leader, First Lieutenant (1LT) Wehrheim, Third Squad, Second Squad, a radio telephone operator (RTO) (SPC Kemp), a combat cameraman (SPC Wade), a gun team (SGT Ryan and Corporal (CPL) Helton), a medic (SPC Bivens, commonly referred to by his fellow soldiers as “Doc”), a translator, and several Iraqi Army soldiers.
The second objective initially was a single house (House 1) further north on Objective Murray.  After landing at Objective Two, Third Squad assaulted House 1 while supporting elements took up overlooking positions on a berm.  The assault began with suppressive fire, followed by Third Squad entering House 1 and finding three MAMs, two women, and one mortally wounded enemy combatant, who died shortly afterwards.  The three MAMs were separated from the women, taken outside, forced to lie down on their stomachs with their hands behind their backs, bound with plastic zip ties, searched, and detained.  The three MAMs became known as military detainee (MD)1, MD2 and MD3.  During a search of House 1, weapons and ammunition were found.
While continuing to clear Objective Two, Third Squad observed a MAM in a nearby house (House 2).  Appellant planned an assault on House 2.  Having considered that women were found in House 1, appellant ordered grazing fire above House 2 rather than suppressive fire directly at it.  Appellant led the assault, immediately followed by SGT Lemus, SPC Hunsaker, and other members of his squad.
As appellant approached House 2, he saw a MAM exit the house.  The MAM held a baby in front of himself as a human shield.  Appellant assessed the MAM was not a threat but rather a coward.  Sergeant Lemus and SPC Hunsaker detained the MAM, and the baby was taken from him.  This MAM became known as MD4.  Within moments of his detention, SGT Lemus and SPC Hunsaker roughed up and hit MD4 several times because they were angry MD4 had used the baby as a human shield.  Having heard the beating and knowing the combat cameraman was coming, appellant told SGT Lemus and SPC Hunsaker to “knock it off”; they complied.  A subsequent search of House 2 revealed several children, a couple of women, a weapon, and some ammunition.
While at House 2, 1LT Wehrheim helped SPC Hunsaker complete a detainee packet for MD4.  The assault team then returned to House 1 from House 2, bringing MD4 with them.  Back at House 1, MD4 was detained in the courtyard along with MD1, MD2, and MD3. 
A situation report concerning the activity at Objective Two was transmitted via radio to First Sergeant (1SG) Geressy, Charlie Company, who was running a company command post (CP) from Objective One.  After hearing Third Squad had taken MAMs as detainees, a frustrated 1SG Geressy transmitted back an inquiry asking why in the hell these guys (i.e., the detainees) were still alive.
  Appellant, SGT Lemus, and others within Third Squad either overheard or were later made aware of 1SG Geressy’s inquiry.  Despite having made such an inquiry, 1SG Geressy then directed initiation of detainee packets.  He also directed the detainees be brought to the landing zone (LZ) so they could be flown back to Objective One for questioning by the tactical human intelligence team (THT)
, which, pursuant to standard operating procedure, had accompanied the assault team during the initial assault on Objective Murray.  
After giving this situation report, 1LT Wehrheim directed appellant to complete the detainee packets and get the detainees back to the THT.  With Objective Two secure, 1LT Wehrheim, along with Second Squad, the combat cameraman, the translator, and the Iraqi Army soldiers, left by Blackhawk helicopters for another objective.  This left Third Squad
, SPC Kemp, SGT Ryan, CPL Helton, SPC Bivens, the detainees, and the noncombatant women at House 1 on Objective Two.  The four detainees were kept in the courtyard outside House 1, while the women were kept separately inside the house.
During completion of the detainee packets, appellant overheard SPC Hunsaker say, “We should kill these mother fuckers.  There (sic) G-D terrorists.  These dudes are bad, they are using the women for sex, and to cook for them and everything.”  Later, appellant directed a brief meeting inside House 1 of Third Squad, to include SGT Lemus, SPC Graber, SPC Hunsaker, PFC Clagett, and PFC Mason; this meeting did not include SGT Ryan, CPL Helton, SPC Kemp, and SPC Bivens.  At this meeting: appellant made known 1SG Geressy’s concern over why the detainees were still alive; appellant advised the squad that SPC Hunsaker wanted to kill the detainees; and appellant discussed a plan to kill the detainees by cutting their zip ties, causing them to flee, and shooting them.  The plan would be executed to make it appear the detainees were shot while attempting to escape.
  
Sergeant Lemus, SPC Graber, and PFC Mason indicated they did not agree with this plan.  Appellant then ordered SGT Lemus and SPC Graber to take the other assault team members—aside from SPC Hunsaker, PFC Clagett, and PFC Mason—and secure the LZ.  Private First Class Mason was directed to guard the women inside the house.  Appellant directed SPC Hunsaker to take PFC Clagett and complete the detainee packets on MD1, MD2, and MD3.  Appellant took MD4 from the courtyard, leaving SPC Hunsaker and PFC Clagett alone with MD1, MD2, and MD3.  Appellant escorted MD4 partway to the LZ, turning him over to the control of another soldier, and then returned to House 1 to talk with PFC Mason.  

While alone with the three detainees, and in accordance with his expressed desire to kill detainees, SPC Hunsaker, along with PFC Clagett, cut the zip ties of MD1, MD2, and MD3, forced them to run, and shot them—mortally wounding all three detainees, with MD1 and MD2 dying almost immediately from their wounds.  After hearing the shots fired by SPC Hunsaker and PFC Clagett, other members of the assault team rushed to the courtyard.  Upon his arrival, SPC Graber observed the mortally wounded MD3 gasping for air; acting on appellant’s suggestion, SPC Graber shot MD3 in the head to put him out of his “misery”—MD3 died immediately after this shot.  
Having anticipated an investigation into the killing of the detainees, appellant, SPC Hunsaker, and PFC Clagett also agreed to fabricate a story that the detainees acted violently during an escape attempt, thereby justifying the killings.  To support the fabricated violent escape attempt, appellant used a knife to cut SPC Hunsaker on the arm and punched PFC Clagett in the face.  These injuries were visible to other members of the assault team when they arrived at the courtyard after the shooting of the detainees.  
While SPC Hunsaker and PFC Clagett initially kept to the agreed story, the plan to cover up the unlawful killings of MD1, MD2, and MD3 eventually fell apart.  On 9 January 2007, pursuant to his pleas, SPC Graber was found guilty of aggravated assault with a dangerous weapon and was sentenced to nine months confinement.  On 11 January 2007, pursuant to his pleas, SPC Hunsaker was found guilty of conspiracy to commit murder, attempted premeditated murder, and premeditated murder.  SPC Hunsaker’s adjudged mandatory sentence of confinement for life was reduced by his pretrial agreement with the convening authority to eighteen years.  On 27 January 2007, PFC Clagett pled guilty similarly to SPC Hunsaker’s plea, and also received the protection of a pretrial agreement limiting his otherwise mandatory life sentence to eighteen years of confinement.  At appellant’s trial, the panel members were informed of these guilty pleas and the sentence limitations agreed to by the convening authority in exchange for the pleas.
STANDARD OF REVIEW
Article 66(c), UCMJ, provides that a Court of Criminal Appeals “may affirm only such findings of guilty . . . as it finds correct in [both] law and fact.”  The test for legal sufficiency “is whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 324  (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the [Court of Criminal Appeals] are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Id. at 325.    
When testing for factual sufficiency, we must review de novo
 the entire record of trial, including the evidence presented by the parties and the findings of guilt.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002) (citation omitted).  “Such a review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.”
  Id.  We apply neither a presumption of innocence nor a presumption of guilt . . . and must make [our] own independent determination as to whether the evidence constitutes proof of each required element beyond a reasonable doubt.”  Id.   “This awesome, plenary, de novo power of review grants” our court the authority to substitute our judgment for that of the court members.  United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990).
NEGLIGENT HOMICIDE
“Negligent homicide is any unlawful homicide which is the result of simple negligence.  An intent to kill or injure is not required.”
  Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 85c.(1). See also United States v. Gargus, 22 M.J. 861, 862 (A.C.M.R. 1986).  
Simple negligence is the absence of due care, that is, an act or omission of a person who is under a duty to use due care which exhibits a lack of that degree of care of the safety of others which a reasonably careful person would have exercised under the same or similar circumstances.

MCM, Part IV, para. 85c.(2).  See also Gargus, 22 M.J. at 862 (describing the “degree of care . . . a reasonably prudent person would have exercised under the circumstances.”).
For a person to be convicted of negligent homicide, the negligence must be a proximate cause of the death.  United States v. Perez, 15 M.J. 585, 587 (A.C.M.R. 1983).  
To be proximate, an act need not be the sole cause of death, nor must it be the immediate cause—the latest in time and space preceding the death.  But a contributing cause is deemed proximate only if it plays a material role in the victim's decease. 
Id. (citing United States v. Romero, 1 M.J. 227, 230 (C.M.A.1975).  See also United States v. Gordon, 31 M.J. 30, 35 (C.M.A. 1990) (applying Romero in finding evidence was sufficient to find accused’s “conduct played a material role” in the victim’s death).  The essence of proximate cause is foreseeability:  
It is not essential to the existence of a causal relationship that the ultimate harm which has resulted was foreseen or intended by the actor. It is sufficient that the ultimate harm is one which a reasonable man would foresee as being reasonably related to the acts of the defendant.

Perez, 15 M.J. at 587 (quoting 1 R. Anderson, Wharton’s Criminal Law and Procedure § 68 (1957) (footnote omitted)).  
DISCUSSION AND ANALYSIS

Appellant argues the government failed to prove appellant guilty beyond a reasonable doubt of negligent homicide by failing to offer any evidence of the standard of care, any evidence appellant violated that standard, or any evidence any conduct by appellant proximately caused the deaths of the military detainees.  We disagree.
Appellant was an experienced squad leader.  After taking MD1, MD2, and MD3 into custody, appellant had orders to complete their detainee packets and to escort them to the landing zone for transport to Objective One where they could be interrogated by the THT.  Appellant testified at his court-martial to having been trained in the Law of War and the ROE, and to knowing it was illegal to execute detainees or beat them.  Both SPC Hunsaker and PFC Clagett also testified to knowing at the time they shot MD1, MD2, and MD3, that such act was unlawful, even if directed by a superior.  Additionally, appellant’s direction to SGT Lemus and SPC Hunsaker to “knock it off” (i.e., meaning to stop beating MD4 who had used a baby as a human shield) emanated from his concern the combat cameraman might witness the beating; this clearly reflects appellant’s understanding, at the time of the incidents, of his duty to protect detainees from physical violence.  There is no doubt that at the time the detainees were shot and killed, appellant and others in his squad knew they had a duty to protect the detainees under their control from harm.  
As the squad leader, appellant had overall authority over his squad and the remainder of the assault team once 1LT Wehrheim departed.  Appellant knew SPC Hunsaker had previously beaten MD4.  Appellant overheard SPC Hunsaker expressly state the “terrorist” should be killed.  Appellant fueled SPC Hunsaker’s desire to kill when he held the Third Squad meeting and advised that 1SG Geressy inquired why the detainees were still alive and openly told the other squad members of SPC Hunsaker’s desire to kill the detainees.  Third Squad members took appellant’s comments seriously, and interpreted them as a suggested plan to kill the detainees.  Several Third Squad members openly indicated their disapproval of such a plan.  Those who wanted no part in such a plan were given taskings by appellant not related to guarding of the detainees.  In fact, after the Third Squad meeting, the only soldiers appellant assigned to guard MD1, MD2, and MD3 were the squad members who either expressed a desire to kill the detainees or who did not object to a plan to kill them.  Notably, at the time of this meeting, actual combat at Objective Two had ceased and the area was secure, so much so that 1LT Wehrheim had already taken a substantial portion of the assault team with him to a new objective.
As the person in charge, appellant had a duty to take adequate measures to protect the detainees under his charge from harm.  Common sense dictates a reasonably prudent person in appellant’s position would have recognized the volatile acts and emotions exhibited by SPC Hunsaker during the operation as posing a real danger of physical harm to any detainee left under SPC Hunsaker’s control.  A reasonably prudent person in appellant’s position would have counseled SPC Hunsaker concerning his comments about killing the detainees, especially in light of SPC Hunsaker’s involvement in the earlier beating of MD4.
  A reasonably prudent person in appellant’s position would not have held a squad meeting to discuss 1SG Geressy’s frustration that MAMs were taken as detainees or to discuss SPC Hunsaker’s desire to kill the detainees—discussions which enabled both appellant and SPC Hunsaker to identify anyone else in the squad who agreed with SPC Hunsaker’s desire to kill detainees.  A reasonably prudent person in appellant’s position would not have left SPC Hunsaker in charge of MD1, MD2, and MD3—in fact, we find such a decision shocking under the circumstances of this case.      

Rather, we are convinced that a reasonably prudent person in appellant’s position would have foreseen that:  the discussion at the Third Squad meeting would lead to a belief by SPC Hunsaker that his openly expressed desire to kill detainees was supported by his squad leader; the placing of SPC Hunsaker in charge of guarding MD1, MD2, and MD3, with only PFC Clagett under his authority, would be perceived by SPC Hunsaker as an opportunity to shoot the detainees; and SPC Hunsaker might actually shoot and kill detainees left under his control.
Having foreseen this potential harm, a reasonably prudent person in appellant’s position would have kept all four detainees together and under his control, or otherwise not left any detainee under the control of SPC Hunsaker and PFC Clagett, a subordinate who did not object to a plan to kill the detainees.  Appellant’s failure to take these measures, along with acts that incited SPC Hunsaker to believe a plan existed to kill the detainees, constituted negligence and played a material role in the deaths of MD1, MD2, and MD3.  Through his acts and omissions, appellant foreseeably and unconscionably set the stage for SPC Hunsaker and PFC Clagett to shoot and kill the detainees under their control, and these acts and omissions were a proximate cause of their deaths.  We have considered appellant’s other assignments of error and find them to be without merit.  Accordingly, the findings of guilty and sentence as approved by the convening authority are affirmed.  

Senior Judge CONN and Judge BAIME concur.

FOR THE COURT:
MALCOLM H. SQUIRES, JR.
Clerk of Court

�  Although a member of Third Squad, SPC Moor was not physically present with Third Squad at the time of the alleged incidents.


�  In later testimony, 1SG Geressy explained he made this comment because he thought there was a gunfight during which Third Squad was being fired at, and he did not understand why the detainees were not killed during the gunfight.  However, 1SG Geressy did not express this thought during his transmission, and admitted his comment during the radio transmission was not the best thing to have said.


�  The role of the THT was to conduct tactical interrogation of detainees on an objective to obtain information possibly leading to further operations.  


�  Again, SPC Moor was not physically present.


�  Five Third Squad members (SGT Lemus, SPC Graber, SPC Hunsaker, PFC Clagett, and PFC Mason) testified this meeting took place and that appellant advised them of a plan to kill the detainees; appellant is the only Third Squad member, otherwise present on Objective Two, who testified no such meeting or discussion took place.


�  A de novo review is also required for legal sufficiency.  Washington, 57 M.J. at 399.  


�  This differs from the test for legal sufficiency, which requires “this Court . . . to draw every inference from the evidence of record in favor of the prosecution.” United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)).


�  The elements of negligent homicide are: 


(1)  That a certain person is dead;�(2)  That this death resulted from the act or failure to act of the accused;�(3)  That the killing by the accused was unlawful;�(4)  That the act or failure to act of the accused which caused the death amounted to simple negligence; and�(5)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


MCM, Part IV, para. 85b.(1)-(5).


�  Such counseling should have consisted of a brief discussion to determine whether SPC Hunsaker seriously desired to kill the detainees, and to remind him such an act was unlawful.  The counseling would likely have taken only a minute or two at most, and would have been a more prudent use of time than the Third Squad meeting inside House 1.
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