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MEMORANDUM OPINION
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BARTO, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL), wrongful distribution of ecstasy
 (two specifications), and wrongful use of ecstasy in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge also convicted appellant, contrary to his plea, of* resisting apprehension in violation of Article 95, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twelve months, and forfeiture of all pay and allowances.  The case is before the court for review pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel that the military judge abused his discretion by failing to grant a thirty-minute continuance to allow testimony by an eyewitness to appellant’s apprehension by law enforcement personnel.  We also conclude that the evidence is factually insufficient to sustain the findings of guilty to the offense of resisting apprehension because the government failed to prove beyond reasonable doubt that appellant was under apprehension.  We will reassess the sentence in our decretal paragraph.
FACTS

Appellant was absent without leave and had recently distributed ecstasy at Club Venus in Waikiki, Hawaii, when he was approached by military and civilian law enforcement personnel in the early morning hours of 14 July 2000.  Among those moving to apprehend appellant was Special Agent (SA) Troy Bettencourt of the U.S. Army Criminal Investigation Command (CID).  Special Agent Bettencourt had previously interacted with appellant several times.  The first time was in SA Bettencourt’s CID office on 3 May 2000.  Special Agent Bettencourt informed appellant of his rights, which he invoked.  Later that day, SA Bettencourt interacted intermittently with appellant during a consensual search of his room and vehicle.   Approximately one week later, SA Bettencourt again talked to appellant to obtain consent for search of his vehicle while appellant was camping on the beach in the vicinity of Bellows Air Force Base.  Special Agent Bettencourt wore casual civilian clothes during each of these encounters with appellant.   

Special Agent Bettencourt and the other law enforcement officers were also wearing civilian clothes at Club Venus on 14 July as they prepared to apprehend appellant.  Special Agent Bettencourt did not recognize appellant at the club, and another investigator had to point out where appellant was sitting.  Special Agent Bettencourt then drew near appellant but initially spoke instead to Mr. Kelly Roman, one of appellant’s friends seated next to appellant.  Special Agent Bettencourt inquired as to appellant’s whereabouts.  After Mr. Roman gave some evasive answers, SA Bettencourt told Mr. Roman to leave the area.  Mr. Roman reluctantly complied.  Special Agent Bettencourt testified that he perceived appellant was aware of his verbal exchange with Mr. Roman.  

*Corrected

Special Agent Bettencourt then turned and asked appellant if he remembered who he was.  Upon receiving no response from appellant, SA Bettencourt addressed appellant by his nickname and stated, “Worm, come with me because you’re AWOL,” or words to that effect.  Special Agent Bettencourt testified at trial that he was “almost positive” he told appellant that he was being apprehended or arrested. He testified, “I don’t know if I used that terminology[, b]ut I did tell him that he was AWOL and that he was coming with us.”  Special Agent Bettencourt did not expressly identify himself to appellant before attempting to apprehend him.  When appellant did not respond immediately, SA Bettencourt testified that he grabbed appellant’s shirt and tried to lift appellant to his feet.  A struggle then ensued between appellant and SA Bettencourt, and at least two other law enforcement personnel subsequently joined the fray to subdue appellant.  
As appellant struggled with the apprehending officers, Investigator Edward Howard with the State Narcotics Enforcement Office approached and yelled at appellant, “State Narcotics, State Narcotics, Police, stop resisting, stop resisting.”  He pulled appellant’s right arm from underneath appellant’s body so it could be handcuffed; instead, appellant wrapped his arm around Investigator Howard’s left ankle and began to grab at the firearm holstered there.  Investigator Howard and another investigator from his office then intensified their efforts and successfully subdued appellant.  Appellant stopped resisting when he was handcuffed.  
Mr. Roman testified that he was seated next to appellant when some people approached appellant, and he heard one of the men say to appellant, “Come with us, Worm.”  Mr. Roman heard appellant respond, “no,” and then he saw the people “immediately” grab appellant and throw him to the floor.  Mr. Roman was about four to five feet away from where appellant was thrown to the ground.  He did not hear anyone identify themselves as law enforcement or see any identifying clothing or badges.  Mr. Roman asserted that he had not been drinking that evening, but admitted upon examination by the military judge that he was “becoming pretty good friends” with appellant.

Ms. Kathleen Schulte was sitting on another couch approximately ten feet away from appellant when he was apprehended.  She testified that she knew appellant through her friend, Mr. Roman, and that she was appellant’s friend.  Ms. Schulte was not specifically watching appellant on 14 July, but “then suddenly these two guys rushed him and ended up wrestling him to the ground.”  She could not determine if appellant struggled during the apprehension.  Ms. Schulte did not hear any verbal interaction between appellant and the apprehending officials, but she acknowledged that the club was very noisy and music was playing at the time.

Trial defense counsel then called Ms. Monica Brewster as a witness, but she was not present.  Trial counsel acknowledged that she had informally arranged for Ms. Brewster to be present at trial, but had not subpoenaed her to testify.  As Ms. Brewster worked on post where the trial was being held, trial counsel stated that Ms. Brewster could be present to testify in thirty minutes.  However, trial counsel also offered to “stipulate that Ms. Brewster’s testimony is substantially similar to Mr. Kelly Roman and Ms. Schulte’s.”  Trial defense counsel explained that Ms. Brewster worked at the recreation center on post and that Ms. Brewster had seen appellant on several occasions.  The military judge then asked for a defense proffer concerning Ms. Brewster’s testimony if she were called as a witness.  Trial defense counsel proffered the following expected testimony:  Ms. Brewster was present at Club Venus and sitting within view of appellant when he was apprehended; she could not hear any conversation between appellant and the apprehending officials; she did not hear the apprehending officials identify themselves; and she “saw the agents come in and they grabbed Private Blanchard and put him on the floor in the space right next to her table.”      
The military judge then proceeded as follows:

MJ:  So essentially she would tell me that she saw a ruckus, didn’t hear anything, and the next thing she knew, Private Blanchard was on the ground and a whole bunch of guys were standing over him or on top of him?

DC:  Yes, Your Honor.

MJ:  Will you accept that as a stipulation?

TC:  Yes, Your Honor.  

MJ:  Okay, I will accept it.  No need to call the woman.  

TC:  Okay.
MJ:  What?

TC:  She has indicated that she will be here in a half an hour.

MJ:  Half an hour?  Well, sorry, call her back and say “forget it.”  What else, Captain [J]?

DC:  Your Honor, we would prefer to have her here in person.

MJ:  Well, so would I, but you fumbled the ball, didn’t you?  You should have had her here.  Not only that, but you provided a proffer.  You have told me exactly, I am sure of it, exactly what she would say to me, if called as a witness because I know that your proffers and that of the defense here have been very very thorough.

DC:  Your honor, she was on the witness list provided to the government.  It is the government’s responsibility to ensure that the witnesses are here.

MJ:  Oh, is it?  How does that work, Captain [J]?  What do the rules say about this?  Who is responsible to get a defense witness here?  
[pause while defense counsel consulted with co-counsel.]

MJ:  Well, Captain [J] ----
DC:  Your honor, it is ----

MJ:  You have given me a proffer of what the woman would say anyway, so why do we really need her?  And the government has stipulated to your proffer.  So what else could you possibly squeeze out of this witness in the way of testimony?

DC:  I would still prefer to have the witness testify themselves [sic], Your Honor.

MJ:  I know, you said that, but why?

DC:  RCM 703(c)(2)([D]) says that the trial counsel shall arrange for the presence of any witness listed by the defense.

MJ:  Is that all it says?

DC:  Unless the trial counsel contends that the witness’s production is not required under this rule.  

MJ:  Okay, so you have given me a proffer and the government has stipulated to your proffer, so why would we need the physical presence of this witness then?  Would she say something else that is not in your proffer perhaps?
DC:  Your Honor, I am not sure why we would call any witnesses at a trial if we can just proffer to them.  

MJ:  What is that supposed to mean?

DC:  I cannot answer your question, sir.
When trial defense counsel stated that Ms. Brewster’s presence at trial would enable the military judge to better evaluate her credibility, the military judge remarked that he would “concede and find as a matter of fact that [Ms. Brewster] is a truthful person.”  Trial defense counsel made no further argument on the matter and rested her case on behalf of appellant.  The military judge then urged counsel to “[b]e brief, please,” during their arguments on findings; he found appellant guilty of all charges and specifications, including resisting apprehension, without closing the court to deliberate.  
LAW
“The military judge or a court-martial without a military judge may, for reasonable cause, grant a continuance to any party for such time, and as often, as may appear to be just.”  UCMJ art. 40.  The “unavailability of an essential witness” may be reasonable cause to grant a continuance.  Rule for Courts-Martial [hereinafter R.C.M.] 906(b)(1) discussion; see United States v. Weisbeck, 50 M.J. 461, 466 (C.A.A.F. 1999).  Rule for Courts-Martial 703(a) implements the right of the prosecution and defense to “equal opportunity to obtain witnesses and evidence, including the benefit of compulsory process.”  Rule for Courts-Martial 703(c)(2)(A) requires the defense to “submit to the trial counsel a written list of witnesses whose production by the Government the defense requests.”  After receipt of such a list, “[t]he trial counsel shall arrange for the presence of any witness listed by the defense unless the trial counsel contends that the witness’ production is not required.”  R.C.M. 703(c)(2)(D).     
The military judge exercises “broad discretion” in deciding whether reasonable cause exists to grant a continuance; his decision will not be disturbed on appeal except for a clear abuse of discretion.  United States v. Thomas, 22 M.J. 57, 59 (C.M.A. 1986).  Abuse of discretion is a strict standard, and we are mindful that “[t]o reverse for an abuse of discretion involves far more than a difference in . . . opinion. . . . The challenged action must . . . be found to be arbitrary, fanciful, clearly unreasonable, or clearly erroneous in order to be invalidated on appeal.”  United States v. Yoakum, 8 M.J. 763, 768 (A.C.M.R.) (internal quotation marks and citations omitted), aff’d, 9 M.J. 417 (C.M.A. 1980); see also United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987). 

Although the decision to grant or deny a continuance is heavily dependent on the facts in an individual case, certain factors have been used to determine whether a military judge has abused his or her discretion, as follows:  
[S]urprise, nature of any evidence involved, timeliness of the request, substitute testimony or evidence, availability of witness or evidence requested, length of continuance, prejudice to opponent, moving party received prior continuances, good faith of moving party, use of reasonable diligence by moving party, possible impact on verdict, and prior notice.  
United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997) (quoting Francis A. Gilligan & Fredric I. Lederer, Court-Martial Procedure § 18-32.00, at 704 (1991) (footnotes and internal quotation marks omitted)).
DISCUSSION

Continuance
The military judge was arbitrary and clearly unreasonable in his refusal to delay trial for thirty minutes to allow Ms. Brewster to testify.  See Yoakum, 8 M.J. at 768.  Ms. Brewster was an eyewitness to the disputed apprehension, and her expected testimony contradicted, to some extent, that of the key government witness against appellant.  Trial defense counsel acted with good faith and diligence in this matter and had made a timely request for the production of Ms. Brewster in accordance with the Rules for Courts-Martial.  Ms. Brewster was apparently available on post and willing to testify, notwithstanding the failure of trial counsel to comply with the obligations of Article 46, UCMJ, and R.C.M. 703.  We are unpersuaded by appellate government counsel’s contention that Ms. Brewster’s testimony would have been cumulative with that of Mr. Roman and Ms. Schulte.  Ms. Brewster’s visual perspective of appellant’s apprehension was different than either of the previous defense witnesses, and she was not nearly as susceptible to impeachment because of bias as were Mr. Roman and Ms. Schulte, who acknowledged their friendships with appellant.  
Appellant government counsel also assert that any error was harmless because the military judge “accepted defense counsel’s proffered testimony and further found that Ms. Brewster was a truthful witness.”  Both parties, however, must consent to any stipulation.  R.C.M. 811(c).  In this case, trial defense counsel repeatedly expressed her preference for the live testimony of Ms. Brewster and declined to consent to the proposed “stipulation.”
  Moreover, the military judge failed to ask appellant anything at all about his understanding of, or position toward, the proposed “stipulation.”  See R.C.M. 811(c) discussion (“Ordinarily, before accepting any stipulation the military judge should inquire to ensure that the accused understands the right not to stipulate, understands the stipulation, and consents to it.”).  Nonetheless, we cannot conclude that the failure to delay the trial for thirty minutes to allow live testimony by Ms. Brewster caused material prejudice to the substantial rights of appellant.  See UCMJ art. 59(a); United States v. McAllister, 55 M.J. 270, 276 (C.A.A.F. 2001).  This does not, however, end our analysis.  
Resisting Apprehension
This court “may affirm only such findings of guilty . . . as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J 324, 325 (C.M.A. 1987).         

To establish the offense of resisting apprehension, the government bears the burden of proving that appellant had “clear notice of the apprehension which he was charged with resisting.”  United States v. Diggs, 52 M.J. 251, 255 (C.A.A.F. 2000).  “This notice should be given orally or in writing, but it may be implied by the circumstances.”  R.C.M. 302(d)(1).  “Mere words of opposition, argument, or abuse  . . . do not constitute the offense of resisting apprehension . . . .”  Manual for Courts-Martial, United States, 2000, Part IV, para. 19c(1)(c).  
The “stipulation” accepted by the military judge provided that Ms. Brewster “saw the agents come in and they grabbed Private Blanchard and put him on the 
floor in the space right next to her table.”
  This generally corroborates the testimony of Ms. Schulte.  Moreover, the “stipulation” is not inconsistent with Mr. Roman’s testimony that SA Bettencourt grabbed appellant “immediately” after appellant verbally declined to leave the club in response to SA Bettencourt’s direction to “come with us.”  Even Investigator Howard testified that he observed three investigators approach appellant, “kind of assist him in the standing position because he was seated,” and “[a]t that point, a struggle ensued.”  
It is uncontroverted that SA Bettencourt was not in uniform when he attempted to apprehend appellant, nor did he display any credentials identifying himself as an individual authorized to apprehend appellant.  Special Agent Bettencourt apparently assumed that appellant remembered his identity from their previous interactions and therefore chose to relate to “Worm” in a colloquial fashion.  The weight of the evidence, however, contradicts SA Bettencourt’s in-court description of a deliberate and escalating series of interactions with Mr. Roman and then with appellant.  To the contrary, Mr. Roman, Ms. Schulte, and Ms. Brewster all described a fast-moving sequence of events that rapidly led to appellant being thrown to the floor of the noisy, poorly-lit nightclub and forcibly apprehended.  In light of this evidence, even if appellant was resisting apprehension, we are not convinced beyond a reasonable doubt that appellant had clear notice that he was being apprehended before he displayed such resistance.
  See Turner, 25 M.J. at 325.  We will therefore set aside the findings of guilty to Charge III and its Specification and reassess the sentence.

We have considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
DECISION


The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eleven months, and forfeiture of all pay and allowances.

Senior Judge HARVEY and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� “Ecstasy” is a commonly used name for 3, 4-Methylenedioxymethamphetamine (MDMA), a Schedule I controlled substance under federal law that is used for its combination of stimulant and hallucinogenic effects.  See DEA [Drug Enforcement Administration] Briefs & Background, Drugs and Drug Abuse, Drug Descriptions, at � HYPERLINK "http://www.usdoj.gov/dea/concern/mdma/mdma020700.htm" ��http://www.usdoj.gov/dea/concern/mdma/mdma020700.htm�; Ecstasy and Club Drugs: A Growing Threat to the Nation’s Youth: Hearing Before the House Comm. on Gov’t Reform: Subcomm. on Criminal Justice, Drug Policy and Human Res., 107th Cong. (Sept. 19, 2002), at � HYPERLINK "http://www.usdoj.gov/dea/pubs/ cngrtest/ ct091902.html" ��http://www.usdoj.gov/dea/pubs/ cngrtest/ ct091902.html�.


� We expressly reject appellate government counsel’s argument that trial defense counsel waived her objection to the denial of the continuance and the “stipulation” at issue.  Trial defense counsel did all she could to preserve the issues in the face of an unrelenting verbal barrage by the military judge.  


� It is unclear whether the military judge considered this proffer as a stipulation of expected testimony or a stipulation of fact, but he did find Ms. Brewster to be a truthful person “as a matter of fact.”  We will therefore consider the “stipulation” accepted by the military judge to be one of fact.


� We do not advocate an overly formalistic approach to the apprehension of individuals suspected of committing offenses under the UCMJ, but the applicable Rule for Courts-Martial is unambiguous:  “An apprehension is made by clearly notifying the person to be apprehended that person is in custody.”  R.C.M. 302(d)(1) (emphasis added); cf. STP 19-95B1-SM, Soldier’s Manual for MOS 95B, Military Police Skill Level 1, Task 191-376-5112 (14 Jan. 2003) (requiring apprehending official to identify himself and “[t]ell the subject what the offense is and that he is under apprehension”).  If the circumstances of the apprehension or the disposition of the offender are such that express notice is intentionally not given, then the command may have to forego a charge of resisting, or flight from, the apprehension unless the circumstances are sufficient to give the individual being apprehended implied notice of the apprehension.  See R.C.M. 302(d)(1).  


� We decline to find that appellant resisted apprehension by Investigator Howard of the Hawaii Narcotics Enforcement Office.  See United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).  
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