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MEMORANDUM OPINION

-----------------------------------------
CANNER, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in this mixed pleas case, of desertion terminated by apprehension, disobeying a lawful order, resisting apprehension, escape from custody, false official statement, willful damage of military property, larceny (twenty specifications), wrongful appropriation of a motor vehicle (two specifications), impersonating a noncommissioned officer (two specifications), impersonating a commissioned officer (two specifications), wrongfully wearing unauthorized rank insignia, wrongfully making a false military identification card, and wrongful possession of a false military identification card in violation of Articles 85, 91, 95, 107, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 891, 895, 907, 908, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for fifty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority specifically noted 

that the six-month reduction in confinement was pursuant to United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000), and then directed that appellant be credited with 174 days of pretrial confinement against his sentence to confinement.
  This case is before us for review pursuant to Article 66, UCMJ.


The only assigned error relates to those larceny specifications which were contested at trial.  These specifications revolve around Army and Air Force Exchange Service (AAFES) merchandise that appellant took without payment and returned without receipts for cash refunds.  Appellant asserts, and the government concedes, that the findings of larceny of both the merchandise and the related cash refunds are inconsistent.  We find that there is insufficient evidence to prove beyond a reasonable doubt that appellant intended to permanently deprive AAFES of their merchandise under the circumstances of this case.  See Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987); UCMJ art. 66(c).

The evidence indicates that appellant shoplifted a variety of merchandise from several AAFES locations in Northern Virginia and then returned the items, without receipts, for refunds at different AAFES stores.  Although this conduct stretched over a ten-month period, the evidence indicates that appellant intended to seek fraudulent refunds at the time he took the merchandise.  For example, he repeatedly returned the same types of items (a computer hard drive five times, a car CD player four times, the exact same type of designer jacket three times, etc.).  Indeed, the trial counsel argued, in both her opening statement and sentencing argument, that appellant took merchandise with the intent to return it for fraudulent refunds later.  The military judge, however, found appellant guilty of larceny of both the merchandise (Specification 26 of Charge V) and the cash value of the refunds related to those same items (Specifications 4, 8, 10, 12-16, and 18-25 of Charge V).  Although it is possible to have the intent to permanently deprive the store owner of his merchandise at the time of the taking and later change one’s mind to steal the cash value of the items by returning them for cash refunds, the necessary intent to permanently deprive AAFES of their merchandise is not supported by the facts in this case.  Instead, we find that appellant's actions constitute wrongful appropriation of the merchandise and larceny of the associated cash refunds.  See United States v. Dunn, 27 M.J. 624 (A.F.C.M.R. 1988).

We have carefully considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find that they are without merit.


The court substitutes the words “wrongfully appropriate” for “steal” in Specification 26 of Charge V, and affirms the modified finding of guilty of Specification 26 of Charge V.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judges CARTER and HARVEY concur.
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� The convening authority also deferred forfeitures from 5 November 1999 until action on 12 October 2000.





�  We note that the military judge merged Specification 26 of Charge V with Specifications 4, 8, 10, 12-16, and 18-25 of Charge V for sentencing at trial.
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