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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

LEO, Chief Judge:


The appellant was convicted, in accordance with his unconditional pleas of guilty before a military judge sitting as a general court-martial, of rape, wrongful appropriation, robbery, assault with the intent to inflict grievous bodily harm, and kidnapping, in violation of Articles 120, 121, 122, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 921, 922, 928, and 934.  He was awarded a dishonorable discharge, confinement for 65 years and forfeiture of all pay and allowances.  The convening authority approved the sentence, but suspended all confinement in excess of 30 years for a period of 12 months following the appellant's release from confinement. 


We have examined the record of trial, the assignments of error, the Government’s response, and the appellant's rely.  Subject to the corrective action taken in our decretal paragraph, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Multiplicitious/Unreasonably Multiplied Charges


The appellant contends that it is plain error to convict him of both robbery (Charge III) and aggravated assault (Charge V), when the assault is a lesser included offense of the robbery.  We agree.


Robbery is a "compound offense," combining the crimes of larceny and assault.  United States v. Chambers, 12 M.J. 443, 446 (C.M.A. 1992).  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 47d(5), provides that assault with the intent to inflict grievous bodily harm is a lesser included offense of robbery.  "[T]he double jeopardy clause prohibits conviction and punishment for both the greater and the lesser-included offense."  United States v. Oatney, 41 M.J. 619, 622-23 n.2 (N.M.Ct.Crim.App. 1994)(citing Brown v. Ohio, 432 U.S. 161, 165-69)(1977), aff'd, 45 M.J. 185 (1996).  Such offenses are considered  "multiplicious."  United States v. Palagar, 56 M.J. 294, 296 (2002).  
Notwithstanding the due process concerns underlying multiplicitious charges, the right to raise multiplicity issues on appeal is forfeited by unconditional guilty pleas, "except where the record shows that the challenged offenses are 'facially duplicative.'"  United States v. Lloyd, 46 M.J. 19, 20 (1997)(citing United States v. Broce, 488 U.S. 563, 575 (1989), and United States v. Collins, 41 M.J. 428, 430 (1995)).  The term "facially duplicative" means that the two offenses are "factually the same."  Lloyd, 46 M.J. at 23.  


During the providence inquiry, the appellant indicated that he struck the victim, a taxi driver, several times about the head with a large rock, rendering her unconscious and severely injured in the backseat of her taxicab.  While she was in this helpless state, the appellant drove the taxicab to another location, where he sexually assaulted her and later stole her money before abandoning the taxicab.  

The Government argues that, because the robbery occurred later at a location different from the assault, the offenses are not facially duplicative.  We reject this argument.  

[A] robbery is an event happening within a continuum of time.  Whether the force or violence immediately precedes or is contemporaneous with the taking should not logically be of decisional significance so long as it relates directly to the taking.  

Chambers, 12 M.J. at 447 (emphasis added).  It is clear from the record that the aggravated assault and the force and violence used to perpetrate the robbery are factually the same and relate directly to the taking of the victim's money.  As a result, "liability for the lesser-included offense will not lie."  United States v. Szentmiklosi, 55 M.J. 487, 491 (2001).  We, therefore, hold that the military judge plainly erred by finding the appellant guilty of both robbery and aggravated assault.  We will take corrective action in our decretal paragraph by consolidating these charges.  United States v. Boucher, 20 M.J. 301 (C.M.A. 1985)(summary disposition).     


The appellant also contends the offenses of wrongful appropriation and robbery are multiplicious or, alternately, an unreasonable multiplication of charges because the offenses occurred at substantially the same time and place.  We disagree.


The appellant was convicted of wrongfully appropriating the victim's taxicab and robbing her of cash that she had in her possession.  Since the Manual provides that the larceny of several articles "at substantially the same time and place" is but a single larceny, MCM, Part IV, ¶ 46c(1)(h)(ii), the appellant argues that this provision should logically include robbery, as well, when an accused steals one item and wrongfully appropriates another at substantially the same time and place from the same victim.  He cites no authority directly supporting his position and essentially asks this court to address the merits of this issue as one of first impression.  We decline to do so.

The appellant pled guilty to these charges.  They are not facially duplicative.  Therefore, the appellant waived any objection as to multiplicity.  Lloyd, 46 M.J. at 23.  With respect to his alternate claim, we have determined that robbery and wrongful appropriation in this particular case do not constitute an unreasonable multiplication of charges under the factors set forth in United States v. Quiroz, 57 M.J. 583, 585-86 (N.M.Ct.Crim.App. 2002), aff'd __M.J.__, No. 03-0065 (C.A.A.F. Feb 12, 2003)(summary disposition).              

Recusal of Military Judge


The appellant contends the military judge erred by failing to recuse himself as the sentencing authority after he became aware of the maximum sentence provisions of the pretrial agreement, because this disclosure materially prejudiced his right to an unbiased sentence.  We disagree.


First, the disclosure of which the appellant complains was introduced during the defense's presentencing case.  It was contained in a written statement from the appellant's mother, suggesting that the pretrial agreement limited confinement to 30 years.
  Unless a defense induced error results in a manifest miscarriage of justice, which we do not find here, it is an inappropriate predicate for appellate relief.  United States v. Cox, 23 M.J. 808, 817 (N.M.C.M.R. 1986).  Second, when the disclosure was brought to his attention by the trial counsel, the military judge stated that it had not occurred to him that this information referred to the pretrial agreement and that, in any event, he would disregard any nexus between them.  As a result, we are confident that the disclosure did not prejudice the appellant's right to an unbiased sentence from the military judge in this case.  See United States v. Green, 1 M.J. 453, 455 (C.M.A. 1976)(holding that accused's right to have military judge award independent and impartial sentence was unaffected by premature disclosure of sentence limitation during providence inquiry); see also United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994)(noting that, in absence of evidence to contrary, military judges generally presumed to know and follow the law).  Finally, the appellant's failure to move for recusal at trial forfeited appellate review of the merits of this issue on appeal.  United States v. Rondash, 30 M.J. 686 (A.C.M.R. 1990).  

Ineffective Assistance of Counsel


The appellant contends that he was deprived of effective assistance of counsel during the defense argument on sentencing when his counsel conceded the appropriateness of a dishonorable discharge and confinement of up to 40 years.  We disagree.

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court laid out the standard for appellate review of ineffective assistance of counsel claims.  It stated:



A convicted defendant's claim that counsel's assistance was so defective as to require reversal of a conviction . . . has two components.  First, the defendant must show that counsel's performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the "counsel" guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.  Unless a defendant makes both showings, it cannot be said that the conviction 

     . . . resulted from a breakdown in the adversary process that renders the result unreliable.

Id. at 687.  Our superior court adopted this standard for military claims of ineffective assistance of counsel.  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  


"[W]here the record is silent regarding an accused's desires, defense counsel may not concede that a punitive discharge is appropriate."  United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993).  Contrary to the Government's argument, it matters not whether this concession is made "even as a tactical step to accomplish mitigation of other elements of a possible sentence."  United States v. Dresen, 40 M.J. 462, 465 (C.M.A. 1994).  In this instance, the record is silent regarding the appellant's desires on sentencing.  We conclude, therefore, that the trial defense counsel's sentencing argument was deficient. 


Notwithstanding this deficiency, the appellant must still show that it prejudiced him during sentencing.  If the facts in this case compel us to conclude that a dishonorable discharge and confinement in excess of 40 years was "reasonably likely," we need not order the sentencing rehearing requested by the appellant.  United States v. Pineda, 54 M.J. 298, 301 (2001).  The record before us lays out quite starkly the sheer brutality of the appellant's unprovoked attack on the victim and the severe physical and psychological harm that resulted.  Even if the trial defense counsel had not argued as he did, the reasonable likelihood that the appellant would have receive at least a dishonorable discharge and confinement well in excess of 40 years cannot be doubted.  Finally, we are confident that the  military judge, as the sentencing authority, was not so swayed by counsel's argument as to award a sentence more severe than otherwise appropriate for these offenses.  Accordingly, in the absence of a showing of prejudice, the appellant has failed to carry his burden on this assignment of error.

Conclusion

As a result of our disposition of the first assignment of error, the specifications under Charge III (robbery) and Charge V (aggravated assault) are hereby consolidated into the following specification under Charge III:

In that Private Spencer W. Quick, U.S. Marine Corps, 5th Battalion, 10th Marine Regiment, 2d Marine Division, did, at an unknown location between on board Marine Corps Base, Camp Lejeune, North Carolina, and at or near Jacksonville, North Carolina, and at or near Richlands, North Carolina, on or about 2 June 1999, by means of force and violence -- namely, committing an assault upon Ms. D***** L****** by grasping her around the neck, dragging her into the back seat of her taxicab and striking her on the head and face multiple times with a rock or piece of concrete, and did thereby intentionally inflict grievous bodily harm upon her, to wit: a fractured left index finger, a severe concussion, chipped teeth, deep cuts to her head and multiple contusions and extensive swelling to her face and head, swelling and discoloration of her tongue, and a brain contusion, steal -- steal from the presence of Ms. D***** L******, against her will, U.S. currency of a value in excess of $100.00, the property of United Cab Company of Jacksonville, North Carolina. 


The consolidated specification under Charge III, as well as  the remaining charges, are affirmed.  In affirming these findings, we also reassessed the sentence in accordance with the principles set forth in United States v. Peoples, 29 M.J. 426, 428-29 (C.M.A. 1990), and United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).  We find that the adjudged sentence is appropriate and unaffected by the military judge's failure to consolidate Charges III and V.
  United States v. Cook, 48 M.J. 434, 438 (1998).  Accordingly, we affirm the adjudged sentence, as approved on review below.  The supplemental promulgating order shall reflect the corrective action taken on the findings. 


Judge RITTER concurs.

FINNIE, Senior Judge (concurring in part; dissenting in part):

I concur in the result reached by the majority as to affirming the adjudged sentence.  I dissent with respect to the consolidation of Charges III and V and would affirm the findings and sentence as approved below.  

The appellant pled guilty to rape, wrongful appropriation, robbery, assault with intent to inflict grievous bodily harm, and kidnapping.  The appellant now invites us to question whether the charge of robbery and assault with intent to inflict grievous bodily harm were multiplicious.  An unconditional guilty plea forfeits the right to raise multiplicity issues on appeal “except where the record shows that the challenged offense are ‘facially duplicative.’”  United States v. Lloyd, 46 M.J. 19, 20 (1997)(citing United States v. Broce, 488 U.S. 563, 575 (1989), and United States v. Collins, 41 M.J. 428, 430 (1995)).  Charges are ‘facially duplicative’ when “[t]he factual conduct alleged in each specification is apparently the same, and consideration of the record confirms that the charged course of conduct is identical in both specifications.”  United States v. Harwood, 46 M.J. 26, 28 (1997).  Based on my examination of the charge sheet and providence inquiry, I am not persuaded that the offenses are “facially duplicative.”

Pertinent to the consideration of this issue, the record reflects that the appellant hired a taxi around 0230 hours on 2 June 1999 at a local club in Jacksonville, North Carolina.  After riding around for a time in the attempt to locate a friend, the appellant instructed the taxi driver to drop him off at his barracks on Marine Corps Base, Camp Lejeune, North Carolina.  Instead of exiting the vehicle after paying the driver, the appellant hit the driver in the head with a rock and then dragged the victim to the back seat of the taxi where he continued his assault.  The appellant described to the military judge that he hit the victim in the head with the rock four or five times “[h]ard as I could, sir.”  Record at 32.  In explaining his reason for striking the victim, the colloquy between the military judge and the appellant was as follows:

MJ:  Can you come up with any reason of why you were trying to do that [striking victim in the head]?  Were you doing it because you wanted to rob her or because you wanted to sexually assault her?

ACC: No, sir.

Record at 34.  Although he described the force or violence used in the robbery as “choking and hitting her with the rock,” a number of events transpired in the 2-3 hours the appellant held the victim captive.

After his initial assault, the appellant drove the victim’s taxi off base approximately 15 miles away to a secluded area, where he raped the victim.  After raping the victim, the appellant drove around again until the vehicle ran out of gas.  Prosecution Exhibit 1 at 4.  When asked by the military judge to describe his later robbery of the victim, the appellant described that the robbery of $110.00 occurred around 0530 or 0600 hours in the morning.  Record at 44-55.

As the learned Chief Judge points out in the majority opinion, assault with intent to inflict grievous bodily harm is a lesser included offense of robbery.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 47d(5).  Generally, the Manual guidance would settle this issue without question.  However, I am of the opinion that the Manual provision is not applicable under the facts of this case.  The assault with intent to inflict grievous bodily harm was separate in time, place, and intent from the robbery.  Consequently, I find that these are separate and distinct offenses.  

The majority views the entire event of the assault with intent to inflict grievous bodily harm and the robbery as a continuing transaction.  In support of this conclusion, they cite our superior Court’s decision in United States v. Chambers, 12 M.J. 443, 447 (C.M.A. 1992) that “a robbery is an event happening within a continuum of time.”  Nonetheless, I read Chambers for the proposition that the force or violence involved in taking the property must be contemporaneous with the larceny such that the act occurs in the commission of the theft or in flight after the commission of the theft.  Id.  Chambers would appear to more appropriately apply to the wrongful appropriation of the automobile and the robbery, but for the fact that an element of robbery requires that the taking of the property be with the intent to permanently deprive the person of the use and benefit of the property.
  MCM, Part IV, ¶ 47b(6).  

I find the facts of the robbery and the assault with intent to commit grievous bodily harm distinguish this case from the ambit of the Chambers holding.  

The force or violence of the assault with intent to inflict grievous bodily harm was neither immediately preceding nor sufficiently contemporaneous to be multiplicious with the taking of the victim’s money.  There was a change in location and a 2-3 hour gap between the assault with intent to inflict grievous bodily harm and the robbery.  More importantly, in the interim, the appellant kidnapped and raped the victim.  The appellant committed an assault with intent to inflict grievous bodily harm for no discernable reason other than his malignant and depraved mind and not in the commission of the robbery.  In short, the appellant engaged in a series of acts constituting separate and discrete offenses.  Accordingly, I conclude that the charge of robbery and assault with intent to inflict grievous bodily harm are not multiplicious and no relief is warranted.





   For the Court






   R.H. TROIDL






   Clerk of Court

  

� In Defense Exhibit L, the appellant's mother indicated that although she, too, had been a rape victim, her assailant did not have to spend 30 years in prison.


� The remaining assignment of error as to sentence appropriateness was considered in our sentence reassessment.  


� The facts describe what is commonly referred to as “car jacking,” the completed robbery of a motor vehicle that includes the use or threat of use of force, which is punishable under 18 U.S.C. § 2119:





Whoever, with the intent to cause death or serious bodily harm takes a motor vehicle that has been transported, shipped, or received in interstate or foreign commerce from the person or presence of another by force and violence or by intimidation, or attempts to do so, shall-- �   (1) be fined under this title or imprisoned not more than 15 years, or both, �   (2) if serious bodily injury (as defined in section 1365 of this title, including any conduct that, if the conduct occurred in the special maritime and territorial jurisdiction of the United States, would violate section 2241 or 2242 of this title) results, be fined under this title or imprisoned not more than 25 years, or both, and �   (3) if death results, be fined under this title or imprisoned for any number of years up to life, or both, or sentenced to death. �
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