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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


Consistent with his pleas, a military judge sitting as a general court-martial, convicted appellant of willfully disobeying a superior commissioned officer, making a false official statement, and larceny.  Contrary to his plea, the court convicted him of a second specification of larceny
 and breaking restriction.  These offenses violated Articles 90, 107, 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 907, 921 and 934 [hereinafter UCMJ].  Appellant’s approved sentence included a bad-conduct discharge, confinement for one year, total forfeitures, and reduction to Private E1.  He also received credit for 127 days toward the approved period of confinement. 

This case is before this court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, and the government’s reply thereto.  None of the asserted errors have merit.  However, one matter deserves comment. 


Appellate defense counsel argue that the specific discussion making up the providence inquiry
 into the plea to making a false official statement failed to establish a factual basis for the statement’s officiality.  In essence, he argues the “record” supporting the plea must be limited to those matters discussed during that specific inquiry.  The government, noting that the inquiry was “sparse,” asserts, that matters outside the specific plea inquiry can be used to establish the required factual basis.  Government counsel extends this claim to include sentencing testimony.

FACTS

Appellant’s pleas were entered without the benefit of a pretrial agreement.  As a consequence those pleas were not supported by a stipulation of fact.  The military judge relied solely on appellant’s sworn admissions in determining the providence of his guilty pleas. 


The false official statement allegation, along with a larceny specification and a specification alleging obstruction of justice by impeding an investigation, arose from a single shoplifting incident.
   The pertinent language in the false official statement specification alleged that appellant “made to a Patricia Maynor a certain official statement and that statement was: ‘I am Scott Lee.  I am non-military and I have no ID card on me,’ or words to that effect,” (emphasis supplied).  This language was included in the military judge’s recitation of the first element
 for that offense.  However, Mrs. Maynor was not further identified nor was a definition of “official statement” discussed, during the providence inquiry for the offense of false official statement. 


The related larceny specification stated that appellant stole merchandise from the Army and Air Force Exchange Service (AAFES).  The obstruction of justice specification stated that appellant impeded the investigation “by stating falsely to Patricia Maynor . . . [his] name and military status.”  Appellant agreed that these specifications were factually true and accurate descriptions of his misconduct.

During the inquiry into appellant’s guilty plea to obstructing justice, he reaffirmed that the “impeding act” was the charged false statement.  He went on to admit that Ms. Maynor was conducting an investigation which, in part, sought to “maintain some good order and discipline in the armed forces.”  Finally, he admitted that his false statement impeded that investigation.

DISCUSSION

An inquiry into the providence of a guilty plea must establish a factual basis objectively supporting that plea.  See United States v. Shearer, 44 M.J. 330,334 (1996)(citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994)); United States v. Sweet, 38 M.J. 583 (N.M.C.M.R. 1993); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  This factual basis must establish each element of the offense.  Cf. United States v. Turner, 25 M.J. 324 (C.M.A. l987).  While minimal compliance with Care is not the proper goal of a military judge’s providence inquiry, a plea, once accepted as provident, should be set aside “only if the record fails to support the plea or contains ‘evidence “in substantial conflict” with’ the guilty plea.”  Shearer, 44 M.J. at 334 (citations omitted).

In evaluating the sufficiency of the facts supporting a plea, the record of the entire providence inquiry, with one exception,
 is pertinent.  See id.; United States v. White, ___ M.J. ___ (A.F. Ct. Crim. App. 11 Mar. 1998).  This is particularly true where the various offenses are inter-related.  Thus factual statements made during that process, whether relating to the specific offense under consideration or a different offense, are available to support the plea.  Shearer, 44 M.J. at 334; White, ___ M.J. ___.

We do not regard this providence inquiry as a model of thoroughness, especially when the pleas were taken without the aid of a stipulation of fact.  Nevertheless, on the whole record before us, we find that it meets the requirements for compliance with the mandate of Care.  We reach this conclusion for the following reasons.

The recitation in the false official statement specification stated that appellant’s statement was official.  Appellant acknowledged he believed this was true.  At no time has he pointed to any evidence in substantial conflict with this belief.  Appellant agreed that the larceny specification’s factual claim that the property taken belonged to AAFES was also correct.  We note the fact that AAFES is a governmental agency.  See Standard Oil Company v. Johnson, 316 U.S. 481, 62 S. Ct. 1168 (1942); United States v. Baker, 30 M.J. 262, 266 (C.M.A. 1990); United States v. Quillen, 27 M.J. 312 (C.M.A. 1988). 

Appellant also admitted to being questioned in Ms. Maynor’s office concerning taking merchandise from a sports store and that his false statement related to his status as a military member.  Later, in addressing the related charge, appellant admitted that this statement impeded an investigation effecting the maintenance of “good order and discipline in the armed forces.”

Such comments clearly support an inference that the questioning of appellant was “official.”  We are satisfied that through these comments appellant admitted facts on the record supporting his belief that his statement was official and that doing so established more than “[m]ere conclusions of law recited by the accused.”  See United States v. Outhier, 45 M.J. 326, 331, (1996)(citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)); United States v. Sundeen, 45 M.J. 508, 510 (Army Ct. Crim. App. 1996); United States v. Duval, 31 M.J. 650 (A.C.M.R. 1990) (conclusions of law are an insufficient factual basis for guilty pleas).  In reaching this conclusion, we are mindful of the observations of Judge Cox concerning the reality of “human nature . . . [in doing] the business of justice,” especially as those realities apply to guilty pleas.  See United States v. Garcia, 44 M.J. 496, 498 (1996)(quoting United States v. Penister, 25 M.J. 148, 153 (C.M.A. 1987)(Cox, J., concurring)); United States v. Peterson, 47 M.J. 231, 235 (1997)(citing Garcia, 44 M.J. at 498).

We see no legal problem with applying appellant’s statements relating to the charge of impeding justice in determining the factual predicate for the false statement allegation, notwithstanding the finding of not guilty entered for that charge.  First, appellant’s plea to this offense was correctly ruled provident.  Second, the finding of not guilty served only to resolve a technical legal issue, e.g., multiplicity, rather than determine guilt or innocence.  Finally, the inter-relatedness of these two offenses is such that evidence pertaining to one would clearly be relevant in proof of the other.  See Mil. R. Evid. 404(b); Shearer, 44 M.J. 330.  The decision of this court in United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996), is inapposite and therefore also does not prohibit use of this evidence.  Accordingly, appellant’s plea of guilty to giving a false official statement is provident.  

We have reviewed the matters personally raised by appellant pursuant to United States v Grostefon, 12 M.J. 43l (C.M.A. l982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge Squires and Judge MERCK concur.
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Clerk of Court

� Appellant’s plea admitted the lesser-included offense of wrongful appropriation of personal property.  The government then went forward and proved the offense as charged.





� See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� These assertions of Government counsel were not accompanied by any citation to authority.  However, the government argument in support of factual sufficiency relies heavily on the pre-sentencing testimony of an Army and Air Force Exchange Service (AAFES) security officer, Ms. Maynor, that appellant’s false statement was received during her official investigation of appellant’s alleged misconduct.  While our resolution of this case did not require consideration of and reliance on, this pre-sentencing evidence, we note that precedent of this court suggests that such evidence could be used to establish the factual basis for a guilty plea.  See United States v. Williams, 6 M.J. 884 (A.C.M.R. 1979); cf. United States v. Shearer, 44 M.J. 330, 335 (1996); United States v. White, __ M.J. __, slip op. at 1-2 (A.F. Ct. Crim. App. 11 Mar. 1998)(evidence in the record, but outside the providence inquiry on the offense, considered in finding the plea provident).





� The military judge raised, and discussed with counsel, the question of multiplicity between the specifications alleging obstruction of justice and making of a false official statement.  However, the question was never resolved.  Instead, the military judge found appellant’s plea provident but, without receiving more evidence and without comment, entered a finding of not guilty to the obstruction of justice specification.





� The elements of proof for a violation of Article 107, UCMJ, (false official statement) are:  (1) that the accused made a certain official statement; (2) that the statement was false in certain particulars; (3) that the accused knew it to be false at the time of making it; and (4) that the false statement was made with the intent to deceive.  Manual For Courts-Martial, United States (1995 edition), Part IV, para. 31b.





� The exception, of course, would apply to those situations where the plea is not accepted by the military judge.  In that situation, it is well established that an accused’s statements cannot be used as substantive evidence against him during a trial on the merits for the offense.  See United States v. Heirs, 29 M.J. 68, 69 (C.M.A. 1989)(citing Military Rule of Evidence 410 [hereinafter Mil. R. Evid.]).





1
5

