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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongful use of marijuana (two specifications) and assault consummated by a battery in violation of Articles 112a and 128, Uniform Code of Military Justice, 10 U S.C. §§ 912a and 928 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for 179 days, and reduction to Private E1.(  The convening authority approved the sentence as adjudged.  


This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts that his bad-conduct discharge and reduction to Private E1 must be remitted because the convening authority took action after he received an honorable discharge as a Specialist E4 through administrative channels.  The government agrees with appellant’s position.  We also agree and will grant appropriate relief in our decretal paragraph.


Appellant was court-martialed and sentenced on 5 November 2003.  According to the uncontested facts in an affidavit filed by appellant’s counsel, appellant received his final accounting of pay and allowances on 17 December 2003 and out-processed from the installation where he was assigned on 23 December 2003.  Subsequently, he received his Department of Defense (DD) Form 214, indicating that he was honorably discharged from the Army on 23 November 2003 as a Specialist E4.  On 12 March 2004, the convening authority took action approving the findings and sentence.  


Normally, jurisdiction over a soldier ends upon discharge from the service.  See Rules for Courts-Martial 201(b)(4), 202(a) and (c) discussion; United States v. Melanson, 53 M.J. 1 (C.A.A.F. 2000); Smith v. Vanderbrush, 47 M.J. 56 (C.A.A.F. 1997).  A servicemember is considered to have been lawfully discharged if:  (1) the member has received a valid discharge certificate or a certificate of release from active duty, such as a DD Form 214; (2) the member’s “final pay” or “a substantial part of that pay” has been delivered or is ready for delivery to the member; and (3) the member has completed the administrative clearance process required by the Secretary of the service of which he or she is a member.  United States v. King, 27 M.J. 327, 329 (C.M.A. 1989) (citing 10 U.S.C. §§ 1168(a) and 1169).  It is clear from the uncontested facts of this case that appellant was discharged from the Army prior to the convening authority acting on his case.  

Even though appellant was administratively discharged from the Army, this does not in itself vitiate the conviction and sentence imposed by the court and it does not eliminate this court’s jurisdiction for appellate review and our power to act on the findings and sentence.  Steele v. Van Riper, 50 M.J 89, 91 (C.A.A.F 1999).  It does, however, have the effect of remitting the bad-conduct discharge and reduction to Private E1 that was adjudged.  Steele, 50 M.J at 92.  


The findings of guilty and the sentence are affirmed.  As a result of appellant’s administrative discharge, the bad-conduct discharge and reduction to Private E1 will not be executed.  That portion of the convening authority’s initial promulgating action approving the bad-conduct discharge and approving and ordering the execution of the reduction to Private E1 is set aside.  The bad-conduct discharge and reduction to Private E1 will be remitted.  Article 66(e), UCMJ.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his approved sentence set aside by this decision are ordered restored.  See UCMJ arts. 58b(c) and 75(a).  


Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The military judge awarded a total of 179 days of confinement credit to appellant and recommended that the bad-conduct discharge be suspended if appellant committed no further misconduct. 
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