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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion with intent to shirk important service in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1. 


This case is before the court for review pursuant to Article 66, UCMJ.  We agree with appellant that the military judge erroneously considered inadmissible pre-sentencing evidence.  We will reassess the sentence in our decretal paragraph.


Appellant was a fuel handler assigned to the 507th Medical Evacuation Company at Fort Hood, Texas.  When that unit was alerted for deployment to Kuwait in support of Operation Iraqi Freedom in January 2003, appellant told his commander and first sergeant that he did not wish to deploy.  The company commander, Major (MAJ) William Drennon, replied that appellant would deploy with the unit to Kuwait, and First Sergeant (1SG) Theresa Eves reduced this order to writing.  Appellant then quit his unit with the intent to avoid the deployment to Kuwait, and remained absent for almost three months until apprehended by civilian police in a shopping mall near Fort Hood.  During appellant’s absence, the company deployed to Kuwait, lived under austere conditions, flew 215 missions, evacuated approximately 400 casualties, and logged approximately 1000 combat flight hours.  


During the presentation of the government’s sentencing case, MAJ Drennon testified without objection by defense counsel that appellant’s wife had complained that she was not receiving child support from appellant for their two children.  Major Drennon also testified without objection that prior to the absence at issue, appellant repeatedly failed to show up for work, was “having uniform problems,” failed to comply with sign-in requirements in the barracks, broke restriction, and “had some respect problems with his chain of command.”  On cross-examination by defense counsel, MAJ Drennon denied that appellant had ever spoken to him about family problems, his children, or a pending divorce.  Upon redirect, trial counsel then asked, “[defense counsel] asked you about his kids . . . . what, if any, information did you obtain from his spouse about the kids?”  The military judge then sustained defense counsel’s objection that the question was irrelevant.  Notwithstanding the ruling by the military judge, trial counsel then asked MAJ Drennon whether it was correct that he had “testified earlier that the wife had called and told you that the accused wasn’t paying child support,” to which MAJ Drennon replied, “[t]hat is correct.”  


Trial counsel then elicited similar testimony from 1SG Eves without objection from defense counsel:  
Q:  Did the accused have any other misconduct that led you to believe that he was going to desert?  
A:  Yes, because he was always late to formations.  When we gave him the summarized Article 15, he failed to show up for those duties.  We had placed him in the barracks to help him to be where he was supposed to be, because, at that time, he was living off-post.  We gave him a room in the barracks and he was instructed to move his stuff into 
the barracks, but he never moved his stuff into the barracks.  He didn’t sign in with the CQ, as indicated.  He just didn’t want to be where he was supposed to be. 
Q:  How did this misconduct affect the unit?
A:  Well, at that time, the unit was in a very high op-tempo.  We had to focus on getting all of the equipment out of there, getting all of the soldiers ready to deploy, and make sure that, for the ones who were married, their families were taken care of back here, so that they could focus on the mission at-hand when we did deploy.
Q:  You had mentioned that the accused had failed to report to formations a couple of times.  Did he ever explain why he wasn’t showing up?
A:  It was either car problems or that he just overslept . . . various reasons.

The military judge later sustained defense counsel’s objection after 1SG Eves asserted that she knew appellant “was staying off-post with a female,” and that this unidentified female had called the unit out of concern for appellant because “he was doing a lot of drugs.”
  On cross-examination by defense counsel as to why appellant was not moved into the barracks sooner, 1SG Eves stated that there was not room in the barracks for geographical bachelors like appellant, but then she “found out that he was having problems paying the rent and he was being evicted, so then [she] had to, as an obligation of [her] duty, provide him a place to live.”  However, defense counsel did not move to strike that portion of 1SG Eves’ testimony pertaining to the eviction as nonresponsive to the original question.
We may take “notice of plain errors that materially prejudice substantial rights although they were not brought to the attention of the military judge.”  Mil. R. Evid. 103(d); cf. United States v. Powell, 49 M.J. 460, 464-65 (C.A.A.F. 1998) (holding error may be noticed in the absence of objection if plain, obvious, and prejudicial).  The erroneous admission of evidence at a court-martial causes material prejudice to appellant’s substantial rights at presentencing only if we determine that the evidence substantially influenced the adjudged sentence.  See United States v. Boyd, 55 M.J. 217, 221 (C.A.A.F. 2001) (citing Kotteakos v. United States, 328 U.S. 750, 765 (1946)).  We evaluate the influence of erroneously admitted evidence “by weighing (1) the strength of the Government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.”  United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999) (citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985)).

As a threshold matter, we hold that the military judge erred when she allowed government witnesses to testify during presentencing proceedings that appellant, inter alia, 
(1) disobeyed orders unrelated to the deployment, 
(2) broke restriction, 
(3) failed to repair on several occasions, 
(4) “had some respect problems with his chain of command,” 
(5) was “having uniform problems,” 
(6) had received summarized nonjudicial punishment, 
(7) had been evicted from an off-post apartment for unspecified problems with 
paying rent, and
(8) was reported to have failed to pay child support. 
Under the facts of this case, these acts of uncharged misconduct and other acts were not admissible as “aggravating circumstances directly relating to or resulting from the offenses of which the accused has been found guilty,”  Rule for Courts-Martial [hereinafter R.C.M.] 1001(b)(4), or for any other basis allowed by R.C.M. 1001(b).  Cf. Powell, 49 M.J. at 465 (holding admission of uncharged acts of repeated tardiness and financial irresponsibility during presentencing to be error).  

Moreover, these errors by the military judge were plain and obvious.  The general rule of law is simple:  evidence of uncharged misconduct is generally inadmissible during sentencing unless (1) it is reflected in the personnel records of the accused, (2) is the basis of a prior conviction, or (3) it directly relates to or results from the offense of which the accused has been found guilty.  See R.C.M. 1001(b).
  While this rule is not without its subtleties, its applicability to the instant facts is clear.  We must now evaluate the influence of the erroneously admitted evidence on the adjudged sentence.  See Mil. R. Evid. 103(a); UCMJ art. 59(a); Kerr, 51 M.J. at 405; Boyd, 55 M.J. at 221.
The government’s case was very strong.  There was no factual dispute about appellant’s guilt, as he had pleaded guilty to desertion with intent to shirk important service.  Appellant had prospectively informed his commander that he would not deploy to Kuwait and then followed through on his threat even after receiving a written order to deploy from his first sergeant.  His company commander compellingly described the substantial importance of the service shirked by appellant, and it is uncontroverted that appellant knew his aeromedical evacuation company was deploying in anticipation of combat against Iraq.  Appellant did not return to his unit voluntarily, but was apprehended by local police some months after the unit deployed.  

The defense case was, by contrast, weak.  During his unsworn statement, appellant asserted that “[his] main concern is being there for [his] boys, because not only do they need [him] but [he] need[s] them in [his] life.”  Appellant also related during his unsworn statement that he was “stressed” by the deployment “because [he] was going through [his] divorce and that was something [he] had never been through.”  In extenuation, 1SG Eves testified that the unit received two fuel handlers to make up for appellant’s desertion from the unit.  In mitigation, the evidence established that appellant had been incarcerated before trial for 101 days in the Bell County Jail; conditions in the jail were such that the military judge awarded 23 extra days credit for illegal pretrial punishment.  Appellant had previously served as a fuel handler in Europe, and a former supervisor testified that appellant had “lots” of rehabilitative potential.  

The evidence erroneously received by the military judge was material.  The unavoidable effect of this evidence was to paint appellant as an insubordinate, irresponsible, and morally deficient soldier.  Trial counsel also exacerbated the effect of the erroneously-admitted evidence by referring to it during his sentencing argument.
  The quality of the evidence at issue was diminished by the hearsay nature of much of the testimony, but this also prevented the defense counsel from conducting meaningful cross-examination into the factual basis of the assertions and the motives of the declarants.  

In light of this analysis, we hold that this case falls under the doctrine of cumulative error, in which “a number of errors, no one perhaps sufficient to merit reversal,” in combination necessitate remedial action.  United States v. Walters, 16 C.M.R. 191, 209 (C.M.A. 1954) (citing United States v. Yerger, 3 C.M.R. 22 (C.M.A. 1952)); United States v. Childress, 33 M.J. 602, 607 (A.C.M.R. 1991); see UCMJ art. 66(c); see also United States v. Hobbs, 42 C.M.R. 870 (A.C.M.R. 1970) (setting aside sentence for cumulative error).  We will therefore reassess the sentence.

Decision

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75 (a), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The witness presented this evidence in response to a question from trial counsel as to whether she had ever received “any information from the accused, or from a friend or family member of the accused, regarding his status.”  Trial defense counsel allowed the witness to conclude her statement, but then objected because “this is all uncharged misconduct.”  We will consider this to be an adequate, timely, and specific objection to preserve the issue for appeal.  See Military Rule of Evidence [hereinafter Mil. R. Evid.] 103(a).  However, “[i]f the evidence for some reason is already before the finder of fact, then a motion to strike the evidence must be made.”  1 Stephen A. Saltzburg et al., Military Rules of Evidence Manual § 103.02[3][a], 1-25 (5th ed. 2003).  The military judge should then grant or deny the motion, as appropriate.   


� The evidence must also be “offered in a form admissible under the Military Rules of Evidence” and “satisfy the balancing test of Mil. R. Evid. 403.”  2 Francis A. Gilligan and Frederic I. Lederer, Court-Martial Procedure, § 23-44.51, 417 (1999) (citing Major Larry Gaydos, A Prosecutorial Guide to Court-Martial Sentencing, 114 Mil. L. Rev. 1, 48 (1986)).    





� Trial counsel also improperly referred to evidence that appellant was cohabiting with a female not his wife, even though the military judge had previously sustained an objection by trial defense counsel to that evidence.  Notwithstanding the absence of defense objection to this point during argument, the military judge could have sua sponte stopped trial counsel’s argument, see United States v. Nelson, 1 M.J. 235 (C.M.A. 1975); United States v. Grady, 15 M.J. 275 (C.M.A. 1983), required a retraction from counsel, United States v. Lackey, 25 C.M.R. 222 (C.M.A. 1958), or simply stated that she would disregard the improper argument.  The military judge took none of these actions.  Ordinarily, we will presume that judges know the law until demonstrated otherwise.  United States v. Washington, 57 M.J. 394, 403 (C.A.A.F. 2002); United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994).  Such a presumption may mitigate the possible effect of erroneously admitted evidence or improper argument in a trial before a military judge alone.  However, we decline to rely upon this presumption under the circumstances of this case.  Cf. United States v. Henson, 58 M.J. 529 (Army Ct. Crim. App. 2003) (reassessing sentence because of admission of improper sentencing evidence by the same trial judge in judge-alone trial published six months before presentencing proceedings in this case).
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