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MEMORANDUM OPINION
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WALBURN, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge on divers occasions and adultery on divers occasions, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirteen months, “total forfeitures,” and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.
* Corrected

Appellant asserts several assignments of error; two issues merit discussion and relief.
  Appellant alleges the staff judge advocate’s post-trial recommendation (SJAR) erroneously excludes the words “on divers occasions” from the summary descriptions of the Specification of Charge I and Specification 2 of Charge II.  We agree and will modify the findings accordingly and reassess the sentence in our decretal paragraph.  
During the providence inquiry, appellant stated he and Ms. GG engaged in consensual sexual intercourse three or four times over a five-month period.  The SJAR’s entire description of these offenses consists of three words:  “Carnal Knowledge” and “Adultery.”  The convening authority approved the findings based on these terse descriptions.  Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345); see United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial [hereinafter R.C.M.] 1107(g).  We will therefore modify in our decretal paragraph the findings of guilty to the Specification of Charge I and Specification 2 of Charge II that are “correctly and unambiguously stated in the SJAR.”  Henderson, 56 M.J. at 913.

Appellant also notes his adjudged sentence to “total forfeitures” does not specifically address “forfeiture of allowances.”  Appellant’s notation raises the issue of whether the term “total forfeitures” necessarily includes a forfeiture of allowances as well as a forfeiture of pay.  Under the facts of this case and the law stated below, we find appellant’s adjudged sentence to “total forfeitures” includes only a forfeiture of pay, not allowances.


In United States v. Koepnick, 40 C.M.R. 441, 443 (A.B.R. 1968), the Army Board of Review noted, “In the military community there is a clear distinction between ‘pay’ and ‘allowances.’  While in its broadest sense, the word ‘pay’ may be said to include allowances, this meaning is contrary to military usage and understanding.”  Our predecessor court held, in United States v. Haggard, 29 M.J. 905, 907 (A.C.M.R. 1989), that Specialist Haggard’s adjudged sentence to “forfeiture of all pay” constituted a “total forfeiture” under R.C.M. 1003(b)(2).  These observations are contained in the current versions of the R.C.M. and the Department of Defense Financial Management Regulation. 

Rule for Courts-Martial 1003(b)(2) states, “Allowances shall be subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.”  The Department of Defense pay manual provides, “Allowances are forfeited only when a sentence by a general court-martial includes forfeiture of all pay and allowances.”  Dep’t of Def. Fin. Mgt. Reg., Vol. 7A:  Military Pay Policy and Procedures – Active Duty and Reserve Pay, ch. 48, para. 480103 (May 2005), http://www.dod.mil/comptroller/fmr/07a/07a_48.pdf.  In other words, while “[f]orfeitures apply to pay,” forfeitures will also apply to allowances if “forfeitures of pay and allowances are specifically adjudged.”  Id. at para. 480101B (emphasis added).

In appellant’s case, the adjudged sentence did not unambiguously include the forfeiture of allowances.  We are unsure whether the military judge intended “forfeiture of all pay” or “forfeiture of all pay and allowances.”  Furthermore, we are unsure what sentence the convening authority intended to approve when he approved a sentence including “total forfeitures.”  Our court “may affirm only . . . the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines . . . should be approved.”  UCMJ art. 66(c).  We will resolve this ambiguity, and any resulting prejudice, in favor of appellant.  “[W]here there is room for reasonable doubt, such doubt must be resolved in favor of the accused.”  Koepnick, 40 C.M.R. at 443 (citing United States v. McIntosh, 12 U.S.C.M.A. 474, 31 C.M.R. 60 (1961)).

Therefore, we will disapprove appellant’s adjudged forfeiture.  In taking this action we considered several factors.  Appellant was sentenced on 17 March 2004.  Appellant’s Enlisted Record Brief, included in the record of trial as Prosecution Exhibit 2, indicates appellant’s term of enlistment expired on 27 April 2004.  By statute, any sentence to forfeiture of pay or allowances takes effect fourteen days after the sentence is adjudged (or at action if action is taken sooner).  UCMJ arts. 57(a) and 58b(a).  In this case, the effective date was 31 March 2004.  Moreover, appellant was not entitled to receive pay and allowances—which would have been subject to forfeiture—after his 27 April 2004 expiration of term of service (ETS) date.
  See United States v. Fischer, 61 M.J. 415, 419 (C.A.A.F. 2005); United States v. Hammond, 61 M.J. 676, 678 (Army Ct. Crim. App. 2005).  Therefore, less than one month of appellant’s entitlement to pay and allowances were subject to adjudged forfeitures.  Furthermore, even without adjudged forfeitures, appellant’s pay and allowances were still subject to the automatic or statutory forfeiture provisions in Article 58b(a), UCMJ.  To the extent that appellant may have already been subject to excessive forfeitures, he should seek administrative relief from the Department of Defense Finance and Accounting Service to correct any discrepancies.  See United States v. Jauregui, 60 M.J. 885, 886 n.4 (Army Ct. Crim. App. 2004), pet. denied, 60 M.J. 419 (C.A.A.F. 2004).


The remaining assignments of error are without merit.  The court affirms only so much of the findings of guilty of the Specification of Charge I and Charge I as follows:

The Specification:  In that appellant did, between about 1 July 2002 and about 30 November 2002, commit carnal knowledge with G.G., in violation of Article 120, UCMJ.
The court affirms only so much of the findings of guilty of Specification 2 of Charge II and Charge II as follows:

Specification 2:  In that appellant, a married man, did, between about 1 July 2002 and about 30 November 2002, wrongfully have sexual intercourse with G.G., a child, not his wife, in violation of Article 134, UCMJ.
Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for thirteen months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Among the other assignments of error, appellant also contends his convictions for carnal knowledge and adultery, based upon the same sexual acts, constitute an unreasonable multiplication of charges.  We agree with our sister court’s holding in United States v. Farr, 1997 CCA LEXIS 577 (A.F. Ct. Crim. App. 26 Nov. 1997) (unpub.), pet. denied, 50 M.J. 117 (C.A.A.F. 1998), and find this contention without merit.


� In appellant’s 21 June 2004 clemency submission, appellant’s trial defense counsel confirms this information by stating, “[Appellant] is currently past his ETS date and no longer eligible to receive pay and allowances.”
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