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MEMORANDUM OPINION
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Per Curiam:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongfully and knowingly receiving, on divers occasions, digital photos and digital video containing child pornography, conduct prejudicial to good order and discipline and of a service-discrediting nature, and wrongfully and knowingly possessing digital photos and digital video containing child pornography, conduct prejudicial to good order and discipline and of a service-discrediting nature, in violation of clauses 1 and 2 of Article 134, Uniform Code of Military Justice, 10 U.S.C. 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for twelve months, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66(c), UCMJ.


Appellate defense counsel assert the staff judge advocate (SJA) failed to properly advise the convening authority regarding action on appellant’s combined request to:  (1) defer the adjudged reduction in grade; and (2) defer and waive automatic forfeitures.  Appellate government counsel concede, and we will adopt their suggestion to return this case to the convening authority for a new SJA post-trial recommendation (SJAR) and convening authority’s action. 
On 25 April 2006, a military judge sitting as a general court-martial sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  On 2 May 2006, trial defense counsel urged the convening authority to defer appellant’s adjudged reduction in grade, defer automatic forfeitures, and waive automatic forfeitures for six months.  On 4 June 2006, the SJA advised the convening authority to deny appellant’s combined request.  However, the SJA’s advice was notably incorrect or incomplete in two ways.

First, the SJA stated:  “Under Article 58b(a)(1), [Uniform Code of Military Justice, 10 U.S.C. § 858b(a)(1) [hereinafter UCMJ]], the accused forfeits two-thirds of all pay during any period of confinement, regardless of whether the sentence includes adjudged forfeitures.  You may defer the forfeiture of pay and adjudged reduction until you take action on this case . . . .”  Appellant was tried at a general court-martial.  Article 58b(a)(1) provides:  “The pay and allowances [automatically] forfeited, in the case of a general court-martial, shall be all pay and allowances due” the servicemember during “any period of confinement or parole.”  (Emphasis added.)  We agree with the defense that based on the SJA’s incorrect statement of the law, “the convening authority [may have] mistakenly believe[d] that appellant would receive one-third of his income [and all allowances] while in confinement” when he denied appellant’s deferment request.

Second, the SJA stated:  “Upon taking action, you may, under Article 58b(b), UCMJ, waive any or all forfeiture of pay, from the date of action, for a period not to exceed six months.”  Rather than presenting only this fait accompli, the SJA should have advised the convening authority he alternatively had the option of forgoing deferment and waiving automatic forfeitures for six months “when they bec[a]me effective by operation of Article 57(a),” i.e., fourteen days after the military judge imposed the sentence.  Rule for Courts-Martial 1101(d)(1); see United States v. Nicholson, 55 M.J. 551, 553 (Army Ct. Crim. App. 2001) (“[W]e hold that a convening authority may act on an Article 58b, UCMJ, request for waiver of automatic forfeitures at any time prior to or at the time of action.”). 
In light of these matters, the convening authority should have the opportunity to take action he deems appropriate based on accurate information.  Appellate government counsel concede appellant has made “a colorable claim of prejudice.”  “To the extent that the appellant was denied a decision by the convening authority on the merits of [his] request . . . , the appellant has made some colorable showing of possible prejudice.”  Nicholson, 55 M.J. at 554 (internal quotation marks omitted).

Accordingly, the convening authority’s initial action, dated 30 July 2006, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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