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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of disobeying a lawful order (two specifications) and use of marijuana (two specifications), in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for thirty days, forfeiture of $500.00 pay per month for three months, and reduction to Private E1. 

The case is before this court for review pursuant to Article 66, UCMJ.  In a single assignment of error, appellant asserts:

A RECORD OF TRIAL MUST BE PROPERLY AUTHENTICATED BEFORE A CONVENING AUTHORITY TAKES ACTION.  APPELLANT’S RECORD OF TRIAL WAS NOT PROPERLY AUTHENTICATED BEFORE THE CONVENING AUTHORITY TOOK ACTION.  THEREFORE, THE CONVENING AUTHORITY’S ACTION MUST BE SET ASIDE [AND THE RECORD RETURNED FOR A NEW RECOMMENDATION AND ACTION].

The government agrees with appellant’s assertion.  We also agree and will grant appropriate relief in our decretal paragraph.

Appellant’s trial was completed on 16 September 2003.  Judge Pohl authenticated pages 1-15 of the record of trial
 on 9 January 2004.  The staff judge advocate’s post-trial recommendation (SJAR) was prepared on 29 January 2004.  The addendum to the SJAR was prepared, and the convening authority took action, on 10 February 2004.  Judge Henley authenticated the remainder of the record of trial on 13 February 2004.  

“After every court-martial, . . . the authenticated record shall be forwarded to the convening authority for initial review and action.”  Rule for Courts-Martial [hereinafter R.C.M.] 1104(e); see also United States v. Hill, 47 C.M.R. 397, 398 (C.M.A. 1973) (stating that “the Code and the Manual leave no doubt that the record of trial must be authenticated by a proper person before it is forwarded to the convening authority for his action”).
  This court has previously ruled that if a portion of the record concerning pro forma matters such as a “simple, straightforward arraignment” is authenticated after action and the belated authentication does not result in changes to the record, “the appellant suffer[s] no prejudice from the delayed authentication.”  United States v. Martinez, 27 M.J. 730, 733 (A.C.M.R. 1988).  However, when authentication of the substantive proceedings of the trial occurs after the convening authority’s action, the action is invalid.  United States v. Batiste, 35 M.J. 742, 744 (A.C.M.R. 1992).

In this case, the portion of the record authenticated after the convening authority took action concerned the substantive proceedings of the trial to include the providence inquiry, findings, and sentence.  Accordingly, the action of the convening authority, dated 10 February 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Judge JOHNSON and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� These pages are a transcription of the initial Article 39(a) session in which appellant was advised of his rights to counsel, forum rights, and was arraigned.  





� The conclusion in Hill was based in part on the version of Article 60, UCMJ in effect at that time which required that “[a]fter a trial by court-martial the record shall be forwarded to the convening authority.”  Hill, 47 C.M.R. at 398;  Manual for Courts-Martial, United States (1969 ed.), UCMJ art. 60, at Appendix 2.  This provision has since been replaced by the current language in Article 60, UCMJ, which requires only that the findings and sentence be reported to the convening authority.  It does not appear that the Code currently requires that the record be forwarded to the convening authority.  However, R.C.M. 1104(e) clearly mandates that the authenticated record be forwarded to the convening authority prior to his taking action on the case.
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