PFISTER – ARMY 20000791


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CURRIE, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 RODRIQUES A. PFISTER

United States Army, Appellant

ARMY 20000791

Defense Language Institute Foreign Language Center and Presidio of Monterey

Stephen V. Saynisch, Military Judge

Lieutenant Colonel Anne E. Ehrsam-Holland, Staff Judge Advocate

For Appellant:  Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Imogene M. Jamison, JA; Captain Sean S. Park, JA; Captain Craig A. Harbaugh, JA (on brief).

For Appellee:  Lieutenant Colonel Margaret B. Baines, JA; Captain Tami L. Dillahunt, JA; Captain Charles C. Choi, JA (on brief).

14 July 2003
-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, failure to obey a lawful order, and wrongful use and distribution of various controlled substances (five specifications), in violation of Articles 86, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.
  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts in his sole assignment of error that the delay between announcement of sentence and action is unreasonable and prejudicial, thus warranting sentence relief.  See United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002); United States v. Banks, 7 M.J. 92, 94 (C.M.A. 1979); United States v. Collazo, 53 M.J. 721, 726 (Army Ct. Crim. App. 2000).  


This court may grant relief because of unreasonable delay in post-trial processing under two circumstances.  First, we may grant relief when the delay causes legal error and material prejudice to the substantial rights of an appellant.  UCMJ art. 59(a); see United States v. Hudson, 46 M.J. 226, 227 (C.A.A.F. 1997); United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993); Banks, 7 M.J. at 93-94.  In the absence of prejudice, this court may grant sentence relief for excessive post-trial delay only when the delay renders the sentence inappropriate.  See UCMJ art. 66(c); Tardif, 57 M.J. at 224; United States v. Bauerbach, 55 M.J. 501, 506-07 (Army Ct. Crim. App. 2001); Collazo, 53 M.J. at 727.  As neither circumstance is present in this case, the delay warrants no sentence relief.


Although not assigned as errors, our review of the record reveals that:  (1) the convening authority erred by approving twenty-four months of confinement; (2) the staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s findings concerning the Specification of Additional Charge III; and (3) the military judge did not specifically state on the record that he found appellant’s guilty pleas to be voluntary and made with full knowledge of their meaning and effect.  We will separately discuss each of these issues below.  

APPROVAL OF A MORE SEVERE SENTENCE


 The convening authority erred by approving the sentence to twenty-four months of confinement when the pretrial agreement bound the convening authority “to disapprove any confinement in excess of twenty-two (22) months.”  In accordance with the pretrial agreement, the staff judge advocate correctly advised the convening authority to approve, inter alia, confinement for twenty-two months.  For whatever reason, the convening authority failed to follow this advice.   

The convening authority could not approve a sentence more severe than that agreed upon in the pretrial agreement.  Appellant has not been prejudiced, however, as the Report of Result of Trial (Dep’t of Army Form 4430-R) that accompanies the Confinement Order correctly indicated the twenty-two month limitation on confinement.  (R. at allied papers.)  This court can do what the convening authority was obligated to do under the terms of the pretrial agreement.  United States v. Cox, 22 C.M.A. 69, 72, 46 C.M.R. 69, 72 (1972).  Thus, we will affirm in our decretal paragraph no more confinement than what was agreed upon in appellant’s pretrial agreement.

MISSTATEMENT OF FINDINGS IN THE SJAR

The SJAR erroneously advised the convening authority that appellant was found guilty of disobeying a superior commissioned officer, when, in fact, appellant had entered a plea of guilty to, and was convicted of, a failure to obey a lawful order (the Specification of Additional Charge III).  

It is well settled that, unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  Because the SJAR incorrectly stated the offense of which appellant was convicted, the convening authority’s purported approval of the erroneous finding of guilty to the Specification of Additional Charge III is a nullity.  See Diaz, 40 M.J. at 337; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994); Lindsey, 56 M.J. at 851.

We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial [hereinafter R.C.M.] 1107(g)).  In the interest of judicial economy, we will resolve the SJAR error by dismissing Additional Charge III and its Specification.   Reassessing the sentence after taking such action, we will exercise our considerable discretion and, to moot any claims of possible prejudice, disapprove two months of confinement.  UCMJ art. 66(c).

PROVIDENCE OF APPELLANT’S PLEAS


Prior to announcing his findings, the military judge did not specifically state on the record that he had found appellant’s guilty pleas to be voluntary and made with full knowledge of their meaning and effect.  The military judge also failed to state his conclusion that appellant knowingly, intelligently, and consciously waived his rights against self-incrimination, to have a trial of the facts by a court-martial, and to confront all witnesses against him.  He also neglected to state on the record that he had found appellant’s pleas of guilty to be provident.
  

We are mindful that upon a plea of guilty, “the military judge must inquire as to the facts surrounding the accused’s guilty pleas and determine whether an accused is pleading guilty knowingly and voluntarily.”  United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992) (citing United States v. Care, 18 U.S.C.M.A. 535, 539, 40 C.M.R. 247, 251 (1969)); see United States v. Davenport, 9 M.J. 364 (C.M.A. 1980).  This court has not confronted, however, the precise issue of whether a military judge’s failure to announce on the record that he had found the accused’s guilty pleas to have been voluntarily, knowingly, intelligently, and consciously made invalidates an otherwise provident plea.  We now hold that, despite a military judge’s failure to state these conclusions on the record, this court may still accept an appellant’s guilty pleas if we independently find after reviewing the entire record that appellant’s pleas were voluntarily, knowingly, intelligently, and consciously  made.  Given our Article 66(c), UCMJ, mixed law and fact-finding powers, this court can draw its own conclusions regarding the providence of a guilty plea.  See United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990) (citing United States v. Martin, 20 M.J. 227, 230 (C.M.A. 1985)).  We will exercise those powers in making our rulings in the case at bar.    


After conducting our own review of the facts in the instant case, we conclude that appellant’s responses to the military judge’s inquiry reflect an understanding of the charges, establish a sufficient factual basis for his pleas, and demonstrate that appellant’s pleas were voluntarily, knowingly, intelligently, and consciously made.  UCMJ art. 45; R.C.M. 910(d), (e), and (f); United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002).  In support of these conclusions, we find the following facts.


After appellant entered pleas of guilty, the military judge correctly explained to appellant the meaning and effect of his pleas.  The judge also explained to appellant that his pleas of guilty waived three important rights:  appellant’s right against self-incrimination; his right to have a court-martial decide his guilt or innocence; and his right to cross-examine any witnesses against him.  Appellant understood that by pleading guilty he gave up these rights.  The military judge then discussed with appellant the elements of each offense that the government would have to prove beyond a reasonable doubt before he could be found guilty if he had plead not guilty.  By responding affirmatively to the judge’s questions, appellant indicated that he understood the nature of the offenses, that each element was true, and that each element accurately described what he did.  


Through a colloquy with appellant, the military judge elicited from appellant adequate facts to objectively support the conclusion that appellant committed the charged offenses.  There were no inconsistencies between these facts and appellant’s pleas.


The military judge then informed appellant, and ensured appellant’s understanding, of the maximum authorized punishment that the court could impose as a result of appellant’s guilty pleas.  The judge then discussed in detail the terms of the pretrial agreement appellant had with the convening authority.  Appellant assured the military judge that he understood the terms of the agreement and that he entered into the agreement of his own free will.  We find no evidence of any irregularities in this agreement.


Finally, we find that appellant was aware that he had the legal and moral right to plead not guilty and place the burden on the government to prove his guilt beyond a reasonable doubt.  Nevertheless, he still wanted to plead guilty.  Given one last chance to consult with counsel and withdraw his pleas, appellant elected to continue with his pleas of guilty.


Based upon these facts, we conclude that there is no “substantial basis” in law or fact to question appellant’s pleas.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Therefore, notwithstanding the military judge’s omissions, we find appellant’s pleas to be provident.

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

   The findings of guilty of Additional Charge III and its Specification are set aside and Additional Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty months, and forfeiture of all pay and allowances.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge CURRIE and Judge MOORE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� Private Pfister was already an E1 at the time of his court-martial.





� See Dep’t of Army, Pam. 27-9 Legal Services:  Military Judges’ Benchbook, para. 2-2-8 (1 Apr. 2001).
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