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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of assault consummated by a battery and aggravated assault with a loaded firearm, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].
  The panel sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence to confinement as provided for sixteen months, and approved the remainder of the sentence.  The convening authority also credited appellant with three days’ confinement credit for pretrial confinement served.


In this Article 66, UCMJ, appeal, appellate defense counsel assert eight assignments of error, and appellant raises several issues for our consideration pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We agree that the evidence is factually insufficient to support a portion of the finding of guilty to Specification 2 of Charge III (aggravated assault).  We find that appellant’s remaining assignments of error and Grostefon matters are without merit.


Specification 2 of Charge III alleged that appellant committed an aggravated assault upon “Eric L. Pickens, Shamel Handy, and two other unknown individuals” by shooting at them with a loaded firearm.  During its case-in-chief, the government introduced evidence that two of the people shot at were Shamel Handy and Eric Pickens.  The only mention of “two other unknown individuals,” however, came from the testimony of one of the occupants of appellant’s vehicle, who testified that they gave chase in the vehicle to two individuals who fled on foot at the scene of the shooting.  This witness never testified that appellant or anyone else ever fired shots at these two other individuals.  After weighing the evidence and making allowances for not having seen the witnesses in person, we are not convinced beyond a reasonable doubt that appellant fired shots at these two other unknown individuals.  See United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  We will take appropriate remedial action concerning this factual insufficiency in our decretal paragraph.

In a footnote to their brief, appellate defense counsel also allege that appellant was prejudiced by the lengthy post-trial delay in his case.  Appellant was sentenced on 2 July 1998, and his 1221-page record of trial was authenticated on 18 April 1999.  In his 4 May 1999 post-trial recommendation, the SJA recommended that the convening authority reduce appellant’s sentence to confinement by three months to “moot any issue associated with any delays in the post-trial processing of th[is] case.”  On 19 July 1999, the convening authority took action, disapproving eight months of the adjudged sentence to confinement.  We find that the convening authority’s action moots the need for any additional relief by this court for the untimely post-trial processing of appellant’s case.  See United States v. Bauerbach, 55 M.J. 501, 2001 LEXIS 151, at *20-21 (Army Ct. Crim. App. May 15, 2001); United States v. Collazo, 53 M.J. 721, 725 n.2 (Army Ct. Crim. App. 2000).  We further commend the SJA and the convening authority for their action to ameliorate the impact of undue post-trial delay, which they took prior to this court’s Collazo decision.

The court affirms only so much of the finding of guilty of Specification 2 of Charge III as finds that appellant did, at or near DeRidder, Louisiana, on or about 26 July 1997, in conjunction with Specialist Nathaniel Drake and Private (E2) Warren L. Robinson, commit an assault upon Eric L. Pickens and Shamel Handy, by shooting at them with a dangerous weapon likely to produce death or grievous bodily harm, to wit:  a loaded firearm, in violation of Article 128, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the sentence.  Appellant will receive four days’ credit against his sentence to confinement.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was acquitted of one specification of possession of marijuana, one specification of wrongful appropriation of a motor vehicle, and one specification of kidnapping.


� Although the staff judge advocate’s (SJA) recommendation and the convening authority’s action both indicate that appellant was to be credited with three days of confinement credit, the military judge directed that appellant be credited with four days’ credit.  We will correct this error in our decretal paragraph.
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