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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Appellant was also convicted, contrary to his pleas, of larceny in violation of Article 121, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-one months, forfeiture of all pay and allowances, and reduction to Private E1.  

In this Article 66, UCMJ, appeal, appellate defense counsel asserts, as a single assignment of error, that the evidence is legally and factually insufficient to support the finding of guilty to larceny.  We have considered the record of trial, the assignment of error, and the government's reply.  Although we find no merit in appellate defense counsel's argument, aspects of this case warrant discussion. 

FACTS


On 22 November 1996, appellant enlisted in the Army and proceeded to his first duty assignment, Fort Irwin, California.  A little more than three years later, appellant reenlisted and changed his military occupational specialty (MOS).  Because he changed his MOS, appellant received orders directing him to report to Fort Gordon, Georgia, to attend training.  The orders required appellant to report no later than 7 April 2000.  
Appellant departed Fort Irwin, California, on authorized leave in early March 2000, and he went to Ardmore, Oklahoma, to visit his family prior to reporting to Fort Gordon for training.  At the conclusion of his leave, however, appellant remained in Ardmore.  On 16 April 2000 when he failed to sign in to Fort Gordon, appellant was reported AWOL.  Appellant did not return to military control until 7 November 2001 when he was apprehended by agents from the U.S. Army Criminal Investigation Command (CID).  The CID agents who arrested appellant informed him that “he was under apprehension for AWOL, desertion, and for larceny of government funds.”  Appellant told the agents that he “didn't understand what was going on” and that he had been properly discharged from the Army and “had documentation to prove it.”  The agents determined, however, that the discharge certificate presented by appellant was only the certificate issued at the time of appellant's reenlistment.  
Once the CID agents realized that appellant had not been discharged from military service, they asked appellant to consent to the release of his financial records.  Appellant consented and the records revealed that while he was AWOL, appellant continued to receive pay and allowances.  For the period of May 2000 through June 2001, the total sum deposited in appellant’s bank account was approximately $17,000.00.
  After the agents confronted appellant with the financial records, appellant admitted that he was in fact AWOL and that he had wrongfully received military pay.  
DISCUSSION
In the assigned error, appellate defense counsel asserts that the evidence is both legally and factually insufficient to support a finding of guilty to larceny.  The test for legal sufficiency of the evidence is whether, considering the evidence in the light most favorable to the prosecution, a rational fact finder could have found all the essential elements beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979); United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000).  When testing for legal sufficiency, “this court is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991) (citations omitted).  “The test for factual sufficiency is ‘whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,’ this Court is ‘convinced of the accused’s guilt beyond a reasonable doubt.’”  Reed, 54 M.J. at 41 (quoting United States v. Turner, 24 M.J. 324, 325 (C.M.A. 1987)).  Pursuant to Article 66(c), UCMJ, this court reviews questions of legal and factual sufficiency de novo.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).
Appellate defense counsel presents a two-pronged attack on the evidence introduced at appellant’s court-martial.  First, counsel argues that “there was no evidence that [appellant] intended to deprive the government, permanently or even temporarily, of the pay.”  Counsel states that while there was evidence that appellant knew he was not entitled to the pay he was receiving, the evidence did not support that appellant “harbored an intent to deprive” the government of the funds.  Rather, counsel argues that the evidence supports that appellant believed he had simply “incurred a debt that he would ultimately be required to pay.”  Second, counsel asserts that the evidence established that appellant retained ownership of his military pay.  Counsel distinguishes military pay from allowances and argues that allowances remain the property of the government but pay does not.  Thus, even though the pay was erroneously transferred, appellant received his pay by “lawful means” and “retained title to his military pay.”  And, again counsel argues that by keeping the military pay, appellant merely “incurred a debt to the United States.”
We disagree with appellate defense counsel’s assertions.  Although appellant’s actions may have also created a civil liability to the United States, this is not the only remedy available to the government when there is evidence of criminal intent.  The facts of this case demonstrate that appellant is guilty beyond a reasonable doubt of larceny.  

To be found guilty of larceny, an accused must have wrongfully taken, obtained, or withheld someone else’s property and the accused must have done so “with the intent permanently to deprive or defraud another of the use and benefit of the property . . . .”  Manual for Courts-Martial, United States (2002 ed.) Part IV, para. 46b.  In this case, the United States retained title to the payments erroneously transferred to appellant’s bank account.  A member of the uniformed service who is on active duty is entitled to basic pay.  37 U.S.C. § 204(a)(1) (2004).  Members of the Army, Navy, Air Force, Marine Corps, Coast Guard, or National Oceanic and Atmospheric Administration, who are absent without leave or fail to return once leave is over, however, forfeit their entitlement to all pay and allowances.  37 U.S.C. § 503(a) (2004).  Accordingly, appellant had no legal entitlement to the monies erroneously transferred to his account.
  
“[O]nce a servicemember realizes that he or she is erroneously receiving pay or allowances and forms the intent to steal that property, the servicemember has committed larceny.”  United States v. Helms, 47 M.J. 1, 3 (C.A.A.F. 1997); United States v. Jones, 26 M.J. 1009, 1012 (A.C.M.R. 1988); accord United States v. Moreno, 23 M.J. 622, 625-26 (A.F.C.M.R. 1986).  “An intent to steal can be shown even when the initial possession was innocent.”  Moreno, 23 M.J. at 626.  In this case, appellant’s acts are sufficient to demonstrate his intent to steal.  When CID agents first approached appellant and informed him that they were apprehending him not only for being AWOL but also for committing larceny of government funds, appellant's initial reaction was to lie about his status.  To support the lie, appellant produced a discharge document that he received upon reenlisting and represented that the document was an actual discharge from military service.  Appellant, however, did not inform the agents that even after he was “discharged,” he was still receiving pay.  Rather, he said that he did not “understand what was going on.”  Appellant only admitted that he was wrongfully receiving military pay after the agents confronted him with the fact that they knew he had not been discharged from military service and was AWOL.  Appellant then said he spent the money to pay bills.  He also said that he knew it was wrong to accept the pay and not notify someone.  And he said that “he was willing to pay back the money” and that he “want[ed] to keep doing good in [his] life and just get on with it.”  Thus, the evidence introduced at trial proved beyond a reasonable doubt that appellant intended to permanently deprive the government of the funds he erroneously received.  
We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


The findings of guilty and the sentence are affirmed.  


Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The dates of the absence and the amount of pay and allowances received by appellant are based on the military judge's findings.  





� Since appellant failed to perform any military service for an extended period, the error was obvious.  Appellant could not have honestly believed that he was entitled to receive money without dutifully fulfilling his service obligation. 
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